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No. 9544. 
THe STATE oF LOUISIANA vs. GEORGE L. BRIGHT. 


A municipal corporation has no right to enforce obedience to the ordinances which it has 
the power to pass, by fine or imprisonment or other penalty, unless that right has been 
unquestionably conferred by the lawgiver. The infliction of punishment for the com- 
mission, or omission of the act declared to be an offense, is a prerogative which, as a 
rule, appertains exclusively to the sovereign. 

The city of New Orleans has no right to inflict a fine and, in default of payment, imprison- 
ment for non-compliance with an ordinance relative to the establishment of a uniform 
grade for all sidewalks within corporate limits. That right was not delegated to it by 

the charter. The words found in Section 7, which authorize provision for the punish- 
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ment of auy violation of certain ordinances, refer to such regulations as the council is 
authorized to pass and have executed as may be necessary and proper to preserve the 
peace and good order of the city. and to maintain its cleanliness and health. They 
surely do not justify a fine and, in default of payment, the imprisonment of the trans-- 
gressor of the ordinance attacked in this instance. 


PPEAL from First Recorder’s Court. 
Davey, J. 


Walter H. Rogers. City Attorney, for Plaintiff and Appellee : 


There is an express grant to the city by the State ‘‘ to exercise a general police power in 
the city of New Orleans.” Act No. 20, 1882, par. 15, Sec. 8; Act No. 20, 1882, par. 1, Sec. 1. 
The subjects of the police power are as numerous as the wants, safety and good con- 
duct of the community require ; they arise from the necessities of society. 
Under this power is embraced the authority to provide for the establishment, mainte- 
nance and control of public highways, ete. Gas Light Co. vs. Light and Heat Co. U .S° 
S. C., (not reported) ; 1 Otto, 540-547, 
The banquettes of the city of New Orleans are public highways. 14 ann. 285. 
It is lawful for the City Council, having authority to regulate strects, to direct its Sur- 
veyor and Commissioner to perform its ministerial work. 6 Otto, 341-353; Act No. 20, 
1882, Sec. 24 ; Act No. 20, 1882, Sec. 26. 
A power granted to a municipal corporation to grade streets, is a continuing power. 6 
Wheaton, 593-598 ; 20 Howard, 135, 149. 
An ordipvance regulating a street grade, is not a contract with property owners. Id. 
A charter authorizing corporation to open and keep streets in repair, authorizes cutting 
down grade. Id. 
Effect must be given to all ordinances regularly passed and within the powers conferred 
by the charter. 14 Ann. 318; 10 Ann. 222 ; 3 Paige, 218. 

. The power of the corporation to fix a penalty for a violation of its ordinances, and the 
power to enforce such ordinances, cannot be questioned. 3 Ann. 689. 

. A proceeding before und a sentence by a recorder for violation of a police ordinance, is 
lawful. 14 Ann. 37; State vs. Namnessier, Op. Book No. 53, p. 237; Art. 253, Constitu- 
tion of Louisiana; Act No. 20, 1882, Secs. 49, 50. 


Geo. L. Bright for Defendant and Appellant. 


The opinion of the Court was delivered by 

BermupDEZ, C.J. The question presented in this controversy, in- 
volves the power of the city of New Orleans to enforce, by fine and in 
default of payment of such, by imprisonment, compliance with the 
requirements of an ordinance relative to the establishment of an uni- 
form grade for all sidewalks, within corporate limits. 

The defendant, who was prosecuted for such non-compliance, 
appeals from the judgment rendered against him. 

The ordinance (No. 749, A. 8.) reads as follows : 

** Resolved, that an uniform grade shall be established for all side- 
walks within the corporate limits of this city, and that the owners of 
all property, fronting any public alley or street shall, at their own ex- 
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pense, cause their sidewalks to be made in conformity to said grade, 
within ten days after the same shall have been established by the city 
surveyor, and notice served by the commissioner of public works, 
upon the owner, agent or tenant of said property. Any owner of 
property, who shall fail to cause said sidewalk to be so graded, after 
due notification and within ten days thereafter, shall be subject to a 
fine of not less than twenty-five dollars for each offense, and in default 
of payment of said fine, to imprisonment for a period of not less than 
thirty days, or both, at the option of the court; said fine or imprison- 
ment to be imperative, and to he enforced by any court of competent 
jurisdiction.” 

It is claimed, on the one hand, that the right to provide for an uni-— 
form grade for all sidewalks within corporate limits, and to enforce 
compliance with the regulations on the subject, is vested in the city, 
not only by her charter, but also by the police power with which she 
is necessarily clothed as an indispensable inherent prerogative, essen_ 
tial for her existence and maintenance. 

On the other hand, it is urged that the city possesses no such right, 
for the reasons that it was not conferred by the charter and that it is 
not inferable from such police power. 


It is further pressed that, if the city has the right to provide for the 
grade of sidewalks, such power cannot be delegat d to the city sur- 
veyor, and that the observance of regulations on that subject cannot 
be coerced by fine and in default of payment by imprisonment. 

It is needless to inquire and determine whether the city authorities- 
have the right, either under the charter or the prerogative attaching 
to the exercise of the police power, to provide for an uniform grade 
for all sidewalks within corporate limits and whether this right was or 
not delegated to the surveyor. 

If it be true as claimed, that the city has no right to enforce an ordi-. 
nance to accomplish that object by fine, and in default of payment by 
imprisonment, it follows that the ordinance in this case, would be 
clearly unwarranted and illegal in that respect. This would suffice to 
render it inoperative and to relieve the defendant from the effect of 
the judgment from which he has appealed. 

It is a principle which cannot be controverted, that a municipal cor-. 
poration which is the creature of the law and a State functionary, can 
exercise only those powers which have been expressly delegated to it, 
and which are necessarily implied as inherent to its existence and thus 
absolutely indispensable for its administration and maintenance in the- 
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accomplishment of the functions for which it was put in being and 
given life. 

It is, therefore, acknowledged by text writers, supported by abund 
ant authorities, that a municipal corporation has no right to enforce 
obedience to the ordinances which it has the power to pass, by fine or 
imprisonment, or other penalty, unless that right has been unques- 
tionably conferred by the lawgiver; for this is inflicting a punish- 
ment for the commission or omission of an act declared an offense, a 
prerogative which, as a rule, appertains to the sovereign only. Dillon, 
$ 336, p. 343; § 353, p. 353; Desty on Tax, p. 765. 

We have carefully examined the sections of the charter (Act 20 of 
1882) of the city (Sections 7 and 8), and have failed to discover in 
them any delegation of such right for non-compliance with ordinances 
relative to streets or sidewalks. 

The words “‘shall provide for the punishment of any violation of 
such ordinances or regulations, by fine or imprisonment,” found in 
Section 7, refer to ordinances which the common council is authorized 
to pass and have executed, as may be necessary and proper to pre- 
serve the peace and good order of the city and to maintain its clean- 
liness and health. 

Those words, under no circumstance, even ia the cases stated, would 
justify the city in imposing a fine, and in default of payment in im- 
ptisoning the transgressor, as was done by the ordinance attacked in 
this instance. 

For those reasons: 

It is ordered and decreed, that the judgment appealed from be re- 
‘versed; and it is now ordered and decreed, that the prosecution be 
dismissed and the defendant discharged from the claim against him. 

In holding as we do, we make no reflection on what right the city 
may have to enforce otherwise compliance with such ordinances. 








No. 9509. 


FiasH, Preston & Co. vs. AMERICAN GLUCOSE COMPANY. 


‘Parties offering goods and wares on the market, through brekers whom they employ as their 
agents for such purposes, are bound for all the stipulations made in their behalf by their 
said agents. This obligation includes guarantees that perishable goods will keep good 
and merchantable during a certain period of time. 

‘Goods of a uniform nature, such as manufactured liquid goods, for instance, syrup, which 

are sold to be delivered in separate packages, may be returned as unmerchantable, even 

though some of the packages have the appearance of being good and sound. 
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The redbivitory defects of such goods cannot be tested under the rnle of law which pro- 


vides that the vice of one of several things sold together, gives rise to the redhibition 


if all of the things were matched, such as a pair of horses; but it must be governed by 
the principle which releases the purchaser from his contract when 1t appears that the 
defect of the thing sold rendérs its use so inconvenient as to justify the conclusion 
that he would not have purchased it had he known of the vice. 


A. PPEAL from the Civil District Court for the Parish of Orleans. 
4 Rightor, J. : 


White & Saunders for Plaintiffs and Appellees : 

When a contract is made verbally and partially executed, the acceptance of a writing which 
incorporates its terms erroneously does not prevent oral testimony of the true terms. 
111 Mass. 45; 45 N. Y. 712. 

Leovy & Leovy and J. P. Blair for Defendant and Appellant: 

1. The sale is considered perfect between the parties as soon as there exists an agreement 
for the object and the price thereof, although the object has not yet been delivered, nor 
the price paid. C. C. 2456. The place of delivery is presumed to be where the goods hap- 
pen to be at time of sale. C. C. 2484; Pothier on Contract of Sale, p. 30; Benjamin on 
Sales, (1 Amer. Ed.) § 682, p. 596. When the vendor is to send on the goods, delivery to 
the common carrier is delivery to the vendee. Benjamin on Sales, § 181. Hence, in the 
present case, the sale was perfect and the ownership aod risk in the buyer, so soon as 
the syrup was measured, put in barrels, and delivered on board the cars at Leaven- 
worth, Kansas. 

2. The imphed obligation of the seller to warrant the buyer against the hidden defects or 
redbibitory vices of the thing sold, is fully discharged when, at the time of sale, the 
goods are in good condition and of a merchantable guality. When a vice makes its 
appearance subsequent to the sale, the burden of proof is on the buyer to show that the 
defect existed at the time of sale. C. C. 2530; 5 Ann. 588, Baker vs. Irvin; 30 Ann. 907, 
Peterkin vs, Oglesby ; Pothier on Contract of Sale, pp. 128 and 130. 

3. Parol evidence is inadmissible to prove warranty when the sale is in writing. Benjamin 
on Sales, § 621; Abbott’s Trial Evidence p. 344. 

4. A broker has no implied authority to warrant the merchantable quality of the goods 

sold. Benjamin on Sales p. 545 (note) ; Ewell’s Evans on Agency, p. 173 (note) ; Upton vs. 

Suffolk County Mills, 11 Cush. 586; Dodds vs. Farlow, 11 Allen, 426. Especially is this 

true when the act is not justified by the usage of the trade. Story on Agency, 225, 226; 

11 Allen, 426. An authority to warrant does not carry with it authority to give a con- 

tinuous warranty. 11 Cush. 586. 

Except in special cases, where things are sold together, as a pair of horses, the whole 

purchase should not be returned because some articles are defective. C. C. 2540; 

Pothier on Contract of Sale, p. 139; 3 Ann. 377, Huntington vs. Lowe. 

6. The rights of the parties were not affected by the resale under the circumstances of this 
case When tho buyer has been put in default, the vendor may sell as agent of the 
buyer. C. C. 2565; 8 Mar. (O. S.) 402, Gilly vs. Healey ; 2 Ann. 640, White vs. Kearney; 
Benjamin on Sales, pp. 683, 688; 9 R. 495; 14 Ann. 352. 

It is not necessary for the resale to be at public auction. 2 Ann. 640; Benjamin on Sales, p. 
684 (note); 6 Ann. 381, White vs. Broom. 

7. The measure of damages is the difference between the contract price and the market 
price at the time of resale, after deducting from the latter the reasonable expenses 
attending the resale. C.C. 2565, 2555; 30 Ann. 264, Bartley vs, City of New Orleans. 
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The opinion of the Court was delivered by 
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Pocue, J. This suit grows out of a contract of sale entered into by 
the parties hereto, on the 3d of March, 1883, the main issue of which 
is predicated on the following salient facts : 

Plaintiffs agreed to purchase from the defendant’s predecessor, 1500 
barrels of glucose syrup, to be delivered in New Orleans in equal in- 
stalments of 500 barrels a month in each of the months of April, May 
and June, 1883. . 

During April and May shipments were made aggregating 850 barrels, 
which arrived in apparent good order and were received and stored 
by plaintiffs. 

After disposing, in due course of their business, of 167 barrels of the 
syrup, plaintiffs discovered that the balance of the lot then in ware- 
houses, was fermenting and souring, whereupon they notified the de- 
fendant company through a broker named Brodnax, a resident of New 
Orleans, with whom they had dealt in the purchase, that the goods, 
consisting of 683 barrels of syrup, which had been warranted not to 
ferment during summer, were not of the quality which they had pur- 
chased, and that the syrup was at the risk of the defendant company 
as vendor of the same. 

The goods were taken, under protest, by the defendant, and were 
sold on the market at various prices, all under the contract price, and 
as unmerchantable goods. 

Plaintiffs claim reimbursement of freight and other charges on the 
683 barrels which they refused to keep, and defendant claims in re- 
convention the difference between the contract price and the price 
which was actually obtained on the 683 barrels referred to. 

This appeal is prosecuted by the defendant from a judgment which 
allowed plaintiffs’ claim, and rejected its reconventional demand. 

The contention presents two main questions : 

1. Whether the goods were sold under a guarantee of non-fermen- 
tation during summer. 

2. Whether the goods returned by plaintiffs were in a state of fer- 
mentation, such as to render them unmerchantable at the time that 
they were tendered back to the vendor. 

Plaintiffs rely on the affirmation of both of these propositions, and 
defendant’s reconventional demand turns upon negative proof of at 
least one of them. 

1, The first point involved in the guarantee alleged by plaintiffs, 
is to ascertain whether the contract of sale of March 3, 1883, was made 
verbally or in writing. 
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Contending that the contract had been made in writing, defendant 
objected to the introduction of parol testimony to prove the agree- 
ment, and reserved a bill from an adverse ruling. 

The record proves beyond a doubt that the agreement on the third 
of March was made in plaintiffs’ office, after negotiations which had 
lasted several days, and that it was made verbally between William 
Flash, a member of plaintiff’s firm, and Brodnax, acting in behalf of 
the defendant company. 

But it appears that a few days afterwards, the broker signed and 
handed to a member of the firm, a document containing the principal 
stipulations of the contract; and on this fact alone is vested the ar- 
gument that the contract was made in writing. 

It is clear to our minds that this document amounted to nothing 
more than a memorandum, intended to facilitate the memory of the 
contracting parties, but that it by no means evidences the slightest inten- 
tion of the parties to enter into a written contract. It was not signed 
by the plaintiffs, and unless supported by parol testimony it surely 
could not have been judicially enforced against them as a contract. 
Hence the district judge did not err in admitting parol testimony of 
the agreement. 

On the question of continuing guarantee vel non, the evidence is de- 
cidedly conflicting; and to that, as the pivotal question in the case, we 
have given very careful study and very serious consideration. Our 
conclusion is that the weight of evidence, both direct and circumstan- 
tial, is largely in favor of a guarantee from fermentation during sum- 
mer, and that such a guarantee was the determining reason in plaintiffs’ 
mind to yield to the broker’s repeated importunities to sell them those 
goods, for use in the principal sugar and molasses market in the coun- 
try. Several other dealers in molasses and syrups testify that in their 
contracts with the defendant and other glucose factories, the goods 
sold for several years previous to 1883, had always been guaranteed 
against summer fermentation; this is conceded in their testimony by 
the broker, Brodnax, and by Jones, his partner, but they assert that 
in the early part of the year 1883, they had received written and posi- 
tive instructions from the defendant corporation to cease selling any 
of their goods in Southern climates under such a guarantee. 

But unfortunately for defendant’s cause, Brodnax and Jones, al- 
though specially requested thereto, failed to produce any proof of 
such written instructions. 

Defendant next contends that Broduax was simply a broker, and was 
not its agent; that therefore he had no legal authority to bind the 
company in such a stipulation. 
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The record satisfies us that he was the duly accredited agent of the 
company, with full and special power to bind his principal in just such 
a contract, in terms as he stipulated with plaintiffs in the premises. 

It is unnecessary to detail in full all the elements of testimony and 
all the circumstances which have led us to that conclusion. 

But the very contention that such a power had been withdrawn from 
him, only a short time before the date of this contract, is clearly preg- 
nant with the admission that he had been clothed with the power, 
and we note his utter failure to prove the withdrawal of the same.. 
But on the contrary, his acts and dealings in the matter of this very 
contract, leave no reasonable doubt of the fact that he was not only 
_ the broker, but the fully accredited agent of the defendant. 33 Ann. 
: 1364, Rochi vs. Schwabacher & Hirsch. 

2. The record is yet more complete on the second point of the de- 
fendant’s contention as to the unmerchantable condition of the 683 
barrels of syrup at the time that they were tendered to the vendor as 
an avoidance of the sale. 

It appears from the evidence that the consignment of 500 barrels for 
the June instalment was in a fermenting condition when the goods ar- 
rived in New Orleans, and that it was not accepted by plaintiffs. 

Brodnax, to whom the bills of lading were, on that account, trans- 
ferred, took charge of the goods and disposed of them to the best ad- 
vantage of his principal, the defendant company, after paying the 
freight and other charges due thereon. 

That circumstance brought about an examination of the lot of 683 
barrels then stored for account of plaintiffs, and they were found in a 
fermenting condition. 

It is true that many of the barrels were subsequently found not to 
be technically fermenting or sour. But this circumstance cannot sup- 
port defendant’s argument that the whole lot should not have been 
returned. R 

In large commercial transactions, purchasers of commodities in sep- 
arate packages cannot be required or even expected to pick and retain 
certain packages and to refuse others. 

Article 2540 of our Code does not apply to such a case, which is 
governed by the general principle as embodied in Article 2520, which 
reads as follows: 

**Redhibition is the avoidance of a sale on account of some vice or 
defect in the thing sold, which renders it either useless, or its use so in- 
convenient and imperfect that it must be supposed that the buyer would: 
not have purchased it, had he known of the vice.” 
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Under the evidence as we have read it, plaintiffs’ case can success- 
fully stand the test of that rule. 
They proposed to buy a lot of glucose syrup for the use of their 
trade during the summer months, and they bought an article which 
was warranted not to ferment during that time. ; 
On examination, at the end of June, they discover, as shown in the 
record, that one-half of the packages containing the goods are fer- 
menting; they have every reason to believe and in fact to know that 
the evil will increase instead of decreasing: is it natural or rational to 
suppose that they would have bought the syrup, even with the guar- 
antee, had they known that it would ferment at the first approach of 
summer weather ? 
This question is answered by the defendant and its agent themselves 
through their own acts. The record shows that they offered and sold 
these identical goods on the market at reduced prices and as unmer- 
chantable goods, and aie thus estopped from denying that they were 
fermenting. 
We therefore conclude that substantial justice has been meted out to 
the parties by the district judge. 



















SATIATION 






e- 
re 


Judgment affirmed. 











No. 9504. 


Succession oF I. L. LEHMAN ET ALS. 


SLR IBIS 5 





ADOoOLPH LEvy vs. 








An attachment cannot legally issue against a succession or the property thereof, whether 
the succession is opened and administered in this State or in another State. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 
















Braughn, Buck & Dinkelspiel for Plaintiff and Appellant: 

1. Anattachment against a non-resident does not fall by his death, but thereafter a 
curator ad hoc may be appoiuted to his succession and his absent heirs, and judgment 
rendered, with privilege and preference on the property attached. Bussey vs. Nelson, 
Supreme Court, No. 7160. 

2. And. as an attachment against a resident would fall by death, therefore an attachment 

cannot issue against the succession of a resident ; but the rule does not apply to that of 










a non-resident. 


Robt. H. Marr, Jr., curator ad hoe. 


Farrar & Kruttschnitt for Defendants and Appellees : 
zs, 
No court in Louisiana, either upon principle or authority. has the power to issue a writ of* 
attachment against the property of a deceased non-resident. DeBuys vs. Yerby, 1 N.S. 
380; Oaky vs. Ducker, 13 La. 378; Trimble vs. Brichta, 10 Ann. 779; Cheatham vs- 2 
Carringtom, 14 Ann. 696. 
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II. 

The succession of persons domiciled out of the State of Lonisiana, and leaving property in 
this State at their demise, are to be opened and administered upon as are those of 
citizens of the State. R.S. § 3677. 

III. 

That the estate of a dead man is a distinct and separate entity—a distiuct and separate 
succession—in each and every State or country where he leaves property, is well settled. 
Succession of Taylor, 23 Ann. 22; Burbank vs. Payne & Harrison, 17 Ann. 15; Atkin- 


son vs. Rogers, 14 Ann. 633. 
IV. 


‘The case of Bussey vs. Nelson, Manning's Unreported Cases, p. 339, is correctly decided ; 
but has no application to the case at bar. 
Vv. 
A writ issued by a court without jurisdiction is mere brutum Julien, and may be ignored by 
any person having an interest in ignoring it. State ex rel Liversey vs. Judge, 34 Ann. 741. 































The opinion of the Court was delivered by 

Topp, J. The plaintiff, a creditor of I. L. Lehman, a resident of 
Kentucky, where the debt was contracted, and who died there, institu- 
ted a proceeding by attachment, wherein was seized a stock of goods 
in this city in the possession of A. R. Lehman and Theodore Frois, 
doing business under the name of Lehman & Frois. The suit was 
brought after the death of I. L. Lehman, the debtor, and it was 
alleged that the goods were shipped to Lehman & Frois by I. L. 
Lehman during his lifetime, and belonged to him at his death, aud 
that the title thereto set up by Lehman & Frois was a pure simulation. 
These last named parties were joined in the suit. A curator ad hoc 
‘was appointed to represent the succession of I. L. Lehman, which 
was stated to be under administration in the State of Kentucky, and 
in charge of an executor appointed there. 

Judgment for the debt claimed was prayed for against all the parties 
defendant, and it was further asked that the title to the stock of goods 
in possession of and claimec by Lehman & Frois, be declared simu- 
lated, and the same be decreed subject to the debt sued upon, and sold 
to pay the same. 

There was a motion to dissolve the attachment filed by the curator 
ad hoc and a similar one by the other defendants, (Lehman & Frois), 
coupled with a further motion to quash the seizure which were 
sustained, and from a judgment dissolving the attachment and quash- 
ing the seizure, the plaintiff has taken the appeal now before us. 

The motions contained several grounds, only one of which we deem 
it necessary to notice and that is to the effect: 

“That a writ of attachment under the laws of Louisiana cannot 

issue against a succession ; but that plaintiff’: remedy, if any cause of 
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action be had, is by regular proceedings, to open and administer upon 
the succession of said Lehman in this State.” 

The writ of attachment under our laws is termed a conservatory 
writ, and inasmuch as its issuance is authorized in advance of any 

judgment for the debt sought to be secured by means of it, the right 

to resort to it is closely guarded ; and it can only be obtained in cer- 
tain exceptional and well defined cases, and with the observance of 
clearly prescribed formalities. A cursory glance at these special legal 
provisions relating to this writ, will show beyond question, that an 
attachment cannot issue or be directed against a succession or succes- 
sion property. These provisions indubitably contemplate and refer to 
the condition or acts of a living debtor as controlling the issuance of 
the writ. This will be plainly seen by citing some of them. Thus an 
attachment may issue where the debtor is about leaving the State per- 
manently ; where he resides out of the State; where he conceals him- 
self to avoid being cited; where he is about to dispose of his property 
and with intent to defraud his creditors, etc. 

All of which conditions exclude the idea that these prescribed 
requisites for the writ can, by the most strained construction, be made 
to apply to successions, succession property or succession debtr. 

Another consideration respecting successions and their administra- 
tion, presents quite as formidable obstacles as the above against the 
proposition of succession property being subject to the writ of at- 
tachment. It is an elementary principle relating to successions, that 
the rights of creditors are fixed at a man’s death; that succession 
property constitutes a common fund, the equal pledge of all the 
creditors except as relates to privileges and mortgages acquired before 
the death, and provision is made for the concurrent payment of all 
debts according to their rank; which precludes one creditor by 
superior diligence or by any device or process whatever after death, 
from obtaining an advantage over others. Boyce vs. Escoffie, 2 Ann. 
573; Kismer vs. Duncan, ex., 3 N. 8S. 570. 

Another consideration that suggests itself in this connection is, that 
an attachment being a conservatory remedy, is only designed to hold 
the property pendente lite, that it may be sold under the proper writ to 
satisfy the judgment when obtained. But nothing is better settled 
than that succession property cannot be sold under a writ of fi. fa., 
the only writ by or through which an ordinary moneyed judgment can 
be executed. 1 Ann. 173; 13 Ann. 476; 25 Ann. 154. 

It seems, however, almost idle to engage in a discussion of general 
principles pertaining to this subject, when the direct issue involved 
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has been so often decided by this Court that the jurisprudence 
on the question has been completely settled. See Debuys vs. Yerby, 
1N. 8.380; Trimble vs. Brechta, 10 Ann. 778; Cheatham vs. Carring- 
ton, 14 Ann. 696. 

Nor is the case of Bussey vs. Nelson (Manning’s Unreported Cases, 
p. 339) invoked by plaintiff's counsel opposed to those above cited, 
since in this last case the debtor was alive when the attachment was 
issued and executed. 

Finally, it is contended that Lehman & Frois have no right, or are 
not in a position to make objection to the writ of attachment referring 
to the authorities, respecting the rights of an intervenor in a like case 
in support of the contention. We scarcely deem it necessary to con- 
sider this point, since this same ground which we have been consider- 
ing is contained in both motions to dissolve, and if we determine the 
question adversely to the plaintiff, exclusively with reference to the 
motion of the curator ad hoc appointed at the instance of the plaintiff, 
as the representative of Lehinan’s succession, the legal consequences 
of the dissolution of the attachment would not be confined to the suc- 
cession alone, but would extend to all affected by the seizure; 
that is, it would operate to annul the seizure as to all parties in- 
terested. 


Judgment affirmed with costs. 





No. 9523. 
Harris, PARKER & Co. vs. A. G. NICOLOPULO.—CITIZENS BANK, 
INTERVENOR. 

The lien of the unpaid vendor of cotton, when enforced in five days, is superior to that of 

_ the holder for value of a bill of lading for the cotton. 

Although the vendee of the cotton has put it on shipboard, aud has drawn his bill of ex- ; 
change against it, and the bill of exchange with bill of lading attached was bought by 
ap innocent party for full value who has had the bills endorsed and delivered to him, 
yet if the vendor has not been paid and he pursues his vendee and the cotton within the 
five days allowed him, he must prevail over the holder of the bill of lading. 

The vendor's lien on cotton for five days yields to nothing unless it may be to a warehouse 
receipt which has been pledged 8s collateral for money borrowed, aud not to that unless 
the receipt has been paraphed before issue ‘‘ for hypothecation.” 


PPEAL from the Civil District Court for the Parish of Orleans.. 
Rightor, J. 


T. J. Semmes & Payne for Plaintiffs and Appellees. 
Miller & Finney for Intervenor and Appellant. 


The opinion of the Court was delivered by 
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MANNING, J. This case presents the question whether the unpaid 
vendor of cotton, or the holder for value of the bill of lading for it, 
shall prevail in a contest for the amount of the purchase price. 

The case comes up on a statement of facts, and they are as follows: 

The defendant bought fifty-nine bales of cotton from the plaintiffs 
for two thousand seven hundred and seven dollars and twelve cents, 
on January 3, 1885, and did not pay for it. The cotton was delivered 
on January 5th following, and the plaintiffs instituted this suit for the 
recovery of the price within the five days specified in Art. 3227 Rev. 
Civ. Code. Meanwhile between the delivery and the institution of 
this suit, the purchaser Nicolopulo had shipped the cotton, drawn his 
bill of exchange against it, and the bill of exchange with bill of lading 
attached was bought by the Citizens Bank for full value, both bills 
having been endorsed and delivered to the bank and the cotton being 
on shipboard. Nicolopulo is insolvent and has made a cession to his 
creditors. 

The bank contends that the Act of 1868, to prevent the issue of false 
receipts or bills of lading and to punish fraudulent transfers of prop- 
erty by cotton presses and others, overrides and repeals the preference 
given the vendor of agricultural products whenever the purchaser has 
shipped the cotton and transferred the bill of lading for value. 

The point was not presented in Gumble vs. Beer, 36 Aun. 484. Nev- 
ertheless we think the principles therein announced control this case 
and the whole reasoning in that opinion foreshadows our conclusion in 
this. 

The intention of the legislature to protect the vendor of agricultural 
products as against all the world, for a given time after their sale, was 
first manifested a little more than thirty years ago, and it has been per- 
sistently and consistently adhered to ever since. The Act of 1854 was 
of course included in the revisal of the following year, and it was incor- 
porated in the Code upon its revisal in 1870. Jurisprudence meanwhile 
had recognized that intention in all its fullness and had enforced it 
whenever occasion arose. 

The Act of 1868 recognized the negotiability of bills of lading, and 
declared that the transferree of them shall be deemed and taken to be 
the owner of the goods therein specified so far as to give validity to 
any pledge, lien, or transfer made or created by such person. Acts, p. 
194. But this was only the announcement in general terms of certain 
qualities imparted to bills of lading, and a declaration that the trans- 
ferree of them under normal circumstances should have and exercise 
certain rights. He was deemed the owner so far as to give validity to 
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his pledge of them or lien upon them or transfer of them, but it re- 
quires very different and much stronger and more precise language to. 
express the intention that a lien given the vendor within a given time, 
absolute and overmastering every other claim, which legislation had 
created and jurisprudence enforced, was to be done away with and 
abrogated. The enactment in the same statute whereby a criminal 
offence is created, and a violation of its provisions is declared punish- 
able with severe penalties, does not add force to the suggestion that 
the vendor’s lien was intended to be destroyed or that it was to be rel- 
egated to a-lower rank in the scale of privileges and subordinated to a 
bill of lading. 

Even if this were less clear the subsequent legislation of 1876, Acts, 
p. 113, would put it beyond cavil, for there it was enacted that the 
_vendor’s lien of five days, now allowed in commercial transactions for 
the payment of the purchase price, shall not be affected by that Act 
except where a warehouse receipt has been pledged as collateral for 
money borrowed, and in order that it may come within the benefit of 
the exception, the receipt must be paraphed before issue ‘for hypoth- 
ecation.” 

Compare this minute and precise language with that of the Act of 
1868 and observe the particularity with which a warehouse receipt is 
singled out for exception. Had it been intended that bills of lading 
should under any circumstances have been given priority over the 
vendor’s lien and have been accorded a rank alongside of paraphed 
warehouse receipts, apt language would have been found to express. 
that intention, and the circumstance that warehouse receipts were given 
such dignity by name and no wention is made of bills of lading shews 
that the legislature intended to confine this alteration of the law to the. 
former. . 

The Act of 1876 has impressed upon it throughout the intention to- 
give this priority to a paraphed warehouse receipt and nothing else, 
and instead of the halting language of the Act of 1868 when it says the 
transferree of a bill of lading shall be deemed to be the owner of the 
goods so far as to give validity to his pledge, etc., the Act of 1876 says 
outright, the holder of the warehouse receipt shall be considered and 
held as the actual owner of the property described in the receipt.. 
Sec. 5. 

The judgment, of the lower court was for the plaintiffs enforcing their 
lien as vendors, but it did not go far enough. It simply gave them a 
judgment against the defendant with recognition of their lien and dis- 
missed the intervention of the bank. It is admitted that the bank has. 
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the funds and is agreed that judgment shall go against it for the amount 
of the plaintiffs’ claim if we shall decide as we have done, and an 
amendment of the judgment to accomplis!: that end is prayed. There- 
fore, 

It is ordered and decreed that the judgment of the lower court is 
amended in this wise, that the plaintiffs have and recover of the Citi- 
zens Bank, intervenor herein, two thousand seven hundred and seven 


dollars and twelve cents, with interest from January 3, 1885, and costs- 


of both courts, and as thus amended that it is affirmed. 








No. 9530. 
J. O. Terry & Sons vs. THEIR CREDITORS. 


In insolvent proceedings, where no objection is made to the votes of creditors before the 
notary holding the meeting or within ten days after the filing of the proces verbal, ob- 
jections based on the informality or insufficiency of the affidavits to the debts made 
before the notary cannot, thereafter, be urged. 

A surety or accommodatien maker or endorser of a note, only becomes a creditor of his 
principal when he has paid the debt and, until such payment, he is not entitled to vote 
as a creditor in the insolvent proceedings of his principal. 

PPEAL from the Civil District Court for the Parish of Orleans. 


Houston, J. 





W. S. Benedict and H. C. Cage for Plaintiff and Appellant. 
E. E. Moise and J. Timony for Defendant and Appellee. 





The opinion of the Court was delivered by 

FENNER, J. The commercial firm of J. O. Terry & Sons and the in- 
dividual members thereof, J. O.,O0. F. and W.S. Terry made a cession 
of property to their creditors, and filed schedules of their firm and 
individual assets and liabilities respectively. 

A meeting of their creditors was held, at which there were two can- 
didates for syndic, and it appears from the notary’s procés verbal that 
of the entire number of creditors voting, including firm and indi- 
vidual creditors, forty-six creditors representing $11,000 voted for J. 
W. Stockton, and thirty-three creditors representing $14,500 voted for 
J.S. Hodgins. The procés verbal thus showed on its face that no one 
had received the majority in number and amount requisite to the elec- 
tion of a syndic. 

No objection was made at the meeting to the reception of any of the 
votes cast except to that of A. Bradley, an individual creditor of O. F. 
Terry for $9000, against the admission of which a protest was made- 
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before the notary on grounds fully stated therein and hereafter to be 
considered. If this vote were rejected, Stockton received a clear 
majority in number and amount of the votes and was duly elected. 

The procés verbal was filed in court on April 17, 1885. 

On the same day Stockton took a rule on Hodgins, Bradley and the 
insolvents to show cause why the vote of Bradley should not be 
stricken from the procés verbal and why he, the mover, should not be 
decreed to be the duly elected syndic. 

On April 21, Stockton filed a regular opposition to the homologation 
of the procés verbal on the same ground, and praying that it be 
amended by striking out Bradley’s vote and thereupon decreeing his 
own election as syndic. 

No other opposition was ever filed to the procés verbal, and the juris- 
prudence is well settled that, except so far as opposed, the proces verbal 
became absolute, without any formal homologation. Goodale vs. 
‘Creditors, 8 La. 125; Gouy vs. Creditors, 2 La. 358; Pandelly vs. 
‘Creditors, 9 La. 387 ; Gwartney vs. Creditors, 13 Ann. 188. 

The rule. taken by Stockton went regularly to trial. No written 
answer thereto was filed. It is admitted that no question was raised 
or submitted in the lower court except the validity of Bradley’s vote. 
‘The court, holding the vote to have been properly received and counted, 
rejected Stockton’s demand, discharged the rule and appointed the 
civil sheriff of the parish as syndic; from which judgment Stockton 
prosecutes the present appeal. 

The only appellees appearing by counsel in this Court are the in- 
solvents. 

They almost abandon the question raised in the lower court as to 
the validity of Bradley’s vote, and claim the affirmance of the judg- 
ment on entirely different grounds. 

Thus they say that the procés verbal shows that a large number of 
the votes were cast by proxies whose affidavits as to the debts were 
not made of their own knowledge. 

We fully adhere to the doctrine heretofore affirmed that the law re- 
quires proxies, in making the required oath to the debt, to swear of 
their own knowledge and not merely of their belief or from merely 
derivative knowledge.. Phillips vs. Creditor, 36 Ann. 904; Pandely 
vs. Creditors, 9 La. 393. 

Had the votes been opposed on this ground, either before the notary 
or by opposition to the procés verbal within ten days, the opposition 
would have been successful. But it is unquestionably too late to raise 
such objections after the lapse of ten days from the filing of the procés 
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verbal, The dictum in Pandely vs. Creditors that such illegal votes 
must be struck out has no application, because in that case the issue 
was distinctly raised by timely opposition. 

Nor is the defect of a character such as to render the proceedings 
void on their face, and therefore null without opposition, under the 
dictum in Goodale vs. Creditors. 

The nullified homologation resulting from the lapse of the ten days 
is as much res judicata as if this defect had been urged in an opposition 
and overruled. 

We conclude, therefore, that even had this point been raised before 
the lower judge, he would have rightly disregarded it. 

It only remains to consider whether the objections to the reception 
and counting of Bradley’s vote were well founded. We think they 
were. On his own showing he was not a creditor of O. F. Terry. He 
had signed notes for the accommodation of Terry, which had been 
passed to D. C. McCan & Son, who now hold them. Terry was and is 
bound to hold him harmless against any liability on said notes, and 
should he pay them, he would undoubtedly be a creditor of Terry ; 
but, until he pays them, he is not a creditor. 2d Daniel’s Neg. Instr. 
§$§ 1339 et seq. 

He has not paid them; and although McCan & Son have obtained 
judgment against him on one of the notes, they have been unable to 
find any property on which execution could be levied or any means of 
enforcing payment, and the evidence exhibits no probability of their 
ever being able to do so. 

The vote of Bradley should be expunged. 

This leaves Stockton with a clear majority, number and amount of 
firm and individual creditors, and gives him a clear right to the ap- 
pointment as syndic. 

This relieves us from the consideration of questions raised as to the 
relation of partnership and individual creditors. The firm creditors 
are unquestionably creditors of the individuals, and so counted, Stock- 
ton has a majority in number and amount of the creditors of the firm 
and of cach individual member. 

It is, therefore, ordered, adjudged and decreed that the judgment ap- 
pealed from be annulled, avoided and reversed ; and it is now ordered 
and decreed that the rule herein taken be made absolute; that G. W. 
Stockton be declared the duly elected syndic of the creditors of the 
insolvent, and entitled to be appointed and confirmed as such in con- 
formity to law, and that this case be remanded to the lower court with 
instructions to make the orders and take the other steps requisite for 
the execution of this decree, appellees to pay costs of rule and of this. 


appeal. 
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THE i5STATE OF LOUISIANA VS. SAMPSON ROLAND. 










A juror accepted on the faith of the truth of his sworn answers, but who on cross-examina- 
tion contradicts himself, may be challenged peremptorily before the oath is administered = 
to him. ‘ 






A copy of a coroner’s inquest, by the clerk of the Criminal District Court who is the legal 
custodian of the same, is admissible in evidence. 





A motion in arrest of judgment cannot be entertained where it is not based on errors paten; ; 
on the face of the proceedings. 







‘Testimony in support of such motion cannot be received 


PPEAL from the Twenty-second District Court, Parish of As- 
y \ cension. Duffel, J. 










M. J. Cunningham, Attorney General, for the State, Appellee : 


4 a.* Where a juror in a criminal trial has been accepted by the district attorney upon the a 
faith of his sworn replies and tendered to the accused, and upon this subsequent exami- 
nation he contradicts himself and admits that he has heard of the case, the State may 
exercise her right of peremptory challenge. This right exists until the oath is adminis- 
tered to the juror. Bishop, Vol. 1. § 945; Wharton P. and P. § 672; Proffat on Jury 
Trials, § 165. 

2. Atender of the juror to the accused is no waiver of the right of peremptory challenge. 
Wharton P. and P.. § 675. 

3. A copy of the coroner's inquest, certified to by the deputy clerk of the Criminal District 
Court, parish of Orleans, is admissible in evidence to prove the Corpus delicti in a trial 
for murder in one of the country parishes. The copy is as authentic as the original. 

4. Grand jurors cannot be heard to impeach their finding. Nor is their evidence admissible 
to prove allegations contained in a motion in arrest of judgment, which can only be sus- 
tained for errors patent upon the face of the record. 15 Ann. 557; 28 Ann. 658; 30 Ann. 
91; 28 Ann. 129; 8 R. 513. 













A, Gondrom tor Defendant and Appellant. 










The opinion of the Court was delivered by 
fs BEeRMUDEZ, C.J. The accused appeals from a sentence of death 
passed upon him on a verdict of guilty of murder. 

The record contains bills of exceptions to the rulings of the district 
judge, permitting the peremptory challenge of a juror by the State; 
admitting a certified copy instead of requiring the original of the 
oa coroner’s inquest, and refusing the introduction of testimony in sup- 
port of a motion in arrest of judgment. 

I. 

It appears that, when examined by the State on his voir dire, the 
juror said that he knew nothing of the case and that when cross- 
examined by the defense, he admitted having heard talk about it. 
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The State then challenged the juror peremptorily. The court over- 
ruled the objections of the accused and discharged the juror. To this 
ruling a bill was taken. 

It suffices to say that it is well settled that the challenge, either by 
the prosecution or by the defense, must be made before the oath is 
commenced, down to which period the rights exists. Waterman C. D. 
p. 602 (140); Wharton C. P. and P., 672; Bishop on C. P. Vol. 1, § 945; 
Proffat Jury Trials, § 105. 

It is no waiver of the right to challenge for cause for the defendant 
to pass the juror over to the court or the opposite side for examination. 
Wharton C. P. 675. 

It is also settled, that even after the administration of the oath, it 
lies in the discretion of the court whether a peremptory challenge 
shall be allowed or not. Proffat on Jury Trials, § 165. 

In the present case the challenge was made after tender to accused, 
but before the qualifications of the juror had been admitted and before 
he had been sworn. 

The challenge was in time aud properly sustained. 


Il. 

The court was right in admitting in evidence a ceriified copy of the 
coroner's inquest which was at the time on record in the clerk's office 
of the Criminal District Court for the parish of Orleans, within whose 
jurisdiction the murdered man died and the inquest was held. 

The law provides that, in case of murder or manslaughter, the coro- 
ner shall return to the court the inquisition, written evidence and all 
recognizances and examination by him taken. See R. 8S. 664. 

The clerk of such court thus becomes the lawful custodian of such 
papers and documents. A copy of the same, certified by him, is 
equivalent to the original, in point of authenticity. 

It is not pretended that the copy was not an exact and correct tran- 
script of the original and that the accused suffered any injury. 

It appears that the coroner who made the inquest was heard as a 
witness on the trial of the case, but nothing shows that the sufficiency 
of the copy was attacked. 
Ill. 

The rule is that a motion in arrest can be entertained only for errors 
apparent on the face of the record. 

The offer of testimony in support of such a motion, which did not 
disclose such errors, was properly rejected. 


Judgment affirmed. 
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Tue STATE OF LOUISIANA Vs. STRICKLAND SPELL. 










Proof of previously communicated threats against the lif of the accused by the deceased 

~ in cases of homicide, is inadmissible unless preceded by proof of some assault or hostile- 

demonstration by the deceased against the accused at the time of, or immediately pre- 
ceding the killing. 

The question of the admissibility of such evidence is within the exclusive province of the 
trial judge, who must be satisfied that proper foundation has been laid before admitting 
the evidence, aud who has the legal discretion to disbelieve testimony which to his 
mind appears incompatible with the proven facts and circumstances of the case. 

Rulings on this point in the cases of Ford, Labuzan and Janvier, 37 Ann., re-affirmed. An 

accused cannot be allowed to introduce as evidence his own‘declarations of mot:ves and 

intentions connected with the killing, made to another person previous to the homicide. 


PPEAL from the Twenty-fifth District Court, Parish of Vermilion. 
DeBaillon, J. 
















M. J. Cunningham, Attorney General, R. C Smedes, District Attor- 
ney, and W. B. White, Associate Counsel, for the State, Appellee : 






1. A statement made by the accused a few moments before the killing is inadmissible to 
prove the prisoner's object in being at the place when the killing occurred. The decla- ' 
ration is self-serving. 30 Ann. 538; Wharton’s Cr. Ev. §§ 690, 692, 693. 
2. Evidence of threats communicated or uncommunicated, made by the deceased against 
the accused, or of attempts made by deceased at waylaying the accused, prior to the 
day on which the homicide was committed, is inadmissible unless the proper foundation 
has been laid by establishing a hostile demonstration on the part of the deceased against 
the prisoner, sufficient to disclose an intention on the part of the deceased to carry those 
threats into execution. Wharton, Homicide, §§ 482, 605, 606; Wharton Cr. Ev., § 68, 
757; Desty Cr. Law, § 128a.; 5 Ann. 490; 6 Ann. 420,554; 14 Ann. 827; 32 Ann. 1084; 
33 Ann 1087; 34 Ann. 1078; 35 Ann. 71; 36 Ann. 81, 859; 37 Ann. 460; 36 Ann, 148. 
3. In order to bring before this Court the ruling of the court a qua refusing to grant an 
application for a new trial, and also refusing to charge as requested by the defense, 
formal bills of exceptions should have been taken thereto. 34 Ann. 881; 35 Ann, 543, 
770, 742, 769, 823. 













W. W. Edwards for Defendant and Appellant: 


When there have been threats, accompanied with an attempt to kill, and the party in dan- 
ger believes, and has the right to believe, he can escape in no other way except by kill- 
ing his foe, he is not obliged when he casually meets him to fly for safety, nor to await 

hy his attack. Bohanan vs. Com., 8 Bush, 481; Wat. Crim. Dig., p, 315, No. 663; Cotton vs. 

State, 31 Miss. 504; Granger's case, 5 Yerger, 459. 
In homicide, when there is any evidence going to show excuse or extenuation, it is proper 
to go to the jury. Whar. Crim. Ev. 9th Ed., § 335 and note 2, under § 334; 9 Met. 93, 
All acts and sayings immediately connected with the principal act form part of the res 
geste, as the case of the Philadelphia riots, and are admissible. Whar. Crim. Ev. § 262 ; va 
Cowen and Hi)l’s Notes to Phil. Ev., Vancott’s Ed. vol. 3, part I, p. 213, et seq. 
Any fact which tends to prove the real motive of the defendant in killing the deceased, is . 
relevant evidence, whether offered by the State or by defendant. Flanagan vs. State, a 
F 46 Ala. 703; also 1 Archb. Pl. and Pr., p. 812 Pomeroy’s Ed.; Stokes vs. People, 5 4 
N. Y. 174. ; 
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If defendant negligently formed an erroneous opinion as to the necessity of killing, it is 
manslaughter; but if the opinion was not negligently formed, though erroneous, he is 
justifiable, Whar. Cr. Law, 9th Ed., §§ 492 and 493. 

Uncommunicated threats are admissible to corroborate other threats communicated (when 
the latter are admissible.) 1 Arch. Cr Pl. and Pr. pp. 809, and 811, Pomeroy’s Ed.; 

see also People vs. Stokes, 53 N. Y. 174. 










The opinion of the Court was delivered by 
Pocnk, J. The defendant appeals from a conviction of murder 
without capital punishment, and he relies on errors to his detriment, 






which he sets forth in seven bills of exception. 
All the grounds of his complaint, although embraced and detailed 
in numerous bills, may easily be summarized into and discussed under 






the heading of one general principle. 

The pivotal point of his complaint involves the alleged error of the 
trial judge in excluding the testimony of several witnesses, by which 
the accused intended to show repeated threats against his life by the 
deceased, and a conspiracy between the latter and another person to 
kill the accused by waylaying him, and thus to perpetrate a cold- 
blooded assassination. : 

The reasons of the judge for his course are included mainly in the 
first bill, to which he refers in all the subsequent bills contained in the 












record. 
The substantial ground which he advances is the failure of the ac- 
cused or of his counsel to have laid the proper foundation for such 
proof, by showing that the deceased had made some assault on his 
slayer or some hostile demonstration against him at the time of, or 
immediately preceding, the killing. 
Tle judge informs us in his statement subjoined to the bill, that the 
proffered evidence had reference to alleged threats and acts which had 
preceded the homicide by several days, and that no proof had been 
made of an apparent intention of the deceased to carry any of the 
alleged threats into execution when he met the accused on the occasion 
of the homicide; the meeting took place in a prairie in broad day- 
light, and the deceased was shot down by the defendant, in the very 
act of begging for his life. 
Such proof of the manner in which the homicide occurred, in the 
absence of any proof of any preceding assault on his slayer or of any ti 
hostile demonstration against him, on the part of the deceased would, i 
in the light of well settled jurisprudence, seem to have left to the trial 
judge no other alternative but to exclude the proffered testimony. 
But counsel for the accused submits that the judge is in error in his 
appreciation of preceding evidence which did show hostile demonstra- 
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tions on the part of the deceased and of his co-conspirator, against 
the accused, when they all three met in the prairie. 

And counsel further argues that the trial judge simply usurps the 
functions of the jury when he claims the right of judging of the 
nature of the evidence as preliminary to the introduction of testimony 
of alleged threats on the part of the deceased. The argument is quite 
obsolete when tested under the established rules of criminal juris- 
prudence. 

This question was maturely considered by us in the recent case of 
Ford, 37 Ann. 443, which has perhaps not yet reached counsel for the 
accused. We said on that subject: ‘In passing on such a question, 
the trial judge must of necessity be clothed with the authority to de- 
cide whether a proper foundation has been laid for the proffered evi 
dence, and that authority necessarily includes the discretion to ignore 
and not consider testimony which his reason refuses to believe.” 

We will not do the injury to the district judges of the State of sup- 
posing, with counsel for the accused, that any one of them can be 
found, so devoid of all sense of duty as to secure conviction of an ac- 
cused by designedly excluding testimony which might be favorable to- 
him. If there be such a judge, his case should be dealt with in other 
proceeding, for which the Constitution has made ample provision, but 
the issue cannot be met in an appeal which merely involves the cor- 
rectness of his rulings. 

The rule 1aid down in the Ford case was not without precedent, and it 
has been subsequently followed by this Court. State vs. Labuzan, 37 
Ann. 490; State vs. Janvier, 37 Ann. 644. 

In the case of Janvier the district judge was upheld in his admitted. 
refusal to give credence to the statements of two witnesses in support 
of a hostile demonstration, on the ground that their testimony ap- 
peared “improbable in itself, and inconsistent with all the proven. 
facts and circumstances of the case.” * * * 

In one of the bills the trial judge is charged with error in excluding: 
testimony tending to show that two days before the homicide the de- 
fendant had stated to the proffered witness that the deceased and his. 
co-conspirator were lying in wait in the wouds for the accused, and that 
the latter was actually afraid to go by alone. What a convenient defense- 
would there be afforded to murderers in their yearning desire to remove: 
their enemies! Counsel’s argument that such a statement, made two 
days before the killing, is admissible as evidence to show the state of the 
mind of the accused, needs no other refutation than a mere mention. 

The same answer is sufficient to meet the complaint against the ex- 
clusion of testimony consisting of a statement of the accused to the 
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witness a short time before the killing, that his object in going to that ng 
spot was to hunt for a lost pistol. It was by no means part of the res 
geste, as erroneously argued by counsel, and surely the witness could 









not know the object of the accused in going to that prairie at that par- “i 

ticular time. State vs. Ford, 37 Ann. 462. af 
Our examination of the record has disclosed to our entire satisfac- a 

tion that the accused had had a fair and impartial trial. j a 








Judgment affirmed. 


No. 9551. 
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The Constitution and laws guarantee to a party charged with crime the right to be heard br 
counsel, and where the party is unable to employ counsel, it is the duty of the court to 
assign one. This right is not an empty formality, but an inestimable privilege, and the 
counsel so assigned should be allowed a reasonable time to make preparation for the de- 
fense, and where under oath he states that he has been unable to do so, assigning just 
reasons therefor, and asks a delay for the purpose of preparation, and it is refused him 
and he has not been wanting in diligence, held that such ruling was error. 


A PPEAL from the Twenty-fourth District Court Parish of Plaque- 
mines. Livaudais, J. 












M. J. Cunningham, Attorney General, and James Wilkinson, District 
Attorney, for the State, Appellee. a 









F. C. Zacharie for Defendant and Appellant. 









The opinion of the Court was delivered by 
Topp, J. The defendant, indicted and tried for murder, and con- 
victed of manslaughter, appeals from a sentence of imprisonment at 






hard labor for twenty years. 

The indictment was returned into court on the fifth of October, 1885, °. 
the same day the accused was arraigned and counsel assigned to 
defend her, and the case fixed for trial on the ninth of same month. 

On that day the counsel made a motion for a continuance accompanied 
by his affidavit, stating that he ‘‘ was only assigned as counsel in this. 
cause late on the evening of the fifth of October, and that said counsel 
is entitled to an indulgence from this honorable court of a reasonable 
time, on which to prepare a suitable and valid defense, which counsel 












believes there is in this case. That said assigned counsel has not had r 
any time to do so, inasmuch as said assignment was made in the midst ; 
of a busy term of court, when the said assigned counsel was already ® 






preoccupied with a mass of other business which compelled him to de- 





SUPREME COURT OF LOUISIANA. 





State vs. Simpson. 





vote the whole of Tuesday to its transaction, and that he had been 
constantly occupied during Wednesday and Thursday, going to and 
returning to the city of New Orleans, where he was engaged in the 
transaction of other business during his limited stay there, only 
arriving at the court-house last evening (Thursday), at a late hour; 
that the accused is without means or any other assistance in the world 
outside of the counsel assigned, that she 1s an ignorant field hand; 
that Stella Plantation, where the crime is charged to have been com- 
mitted, is distant twenty-five or more miles from the court-house, with 
only communication twice a day at irregular hours, and that the as- 
signed counsel has been unable to visit the place or to see any of the 
witnesses in this cause, or generally to prepare the case involving as 
it does the life of a human being, embracing points of law and fact, 
requiring much study and research, which said counsel has been una- 
ble to devote to it.” 

This counsel was F. C. Zacharie, Esq., a resident of New Orleans. 

It morcover appears from his brief—and his statement is not denied— 
that the marder was charged to have been caused by ill treatment and 
starvation; that the defense was that the death resulted from a disease 
with which the deceased was alleged to be afflicted; that this defense 
required an examination of a work or works on medical jurisprudence, 
and there were none at hand, and also required the testimony of medi- 
cal experts or physicians, and with the exception of the coroner who 
was a physician and a witness for the State, there were none in the 
place where the court was held. It also appears, that when this apph- 
cation was made, the session of the court was drawing to a close, and 
a@ postponement of the trial to allow sufficient time for preparation 
asked by the counsel at the same term of court, was impracticable. 

The delay asked was refused and a bill of exceptions taken to the 
ruling of the court. 

Considering that the offense charged was murder; that the indict- 
ment had only been filed at the same term of court; that the counsel 
assigned for the defense was a non-resident of the parish where the 
court was held, and had vo sufficient opportunity to confer with the 
witnesses, and that the defense to be made required great research of 
authorities on a question of much difficulty and intricacy, we think the 
judge a quo erred in overruling the motion. 

The Constitution and laws of the land guarantee to parties charged 
with crime, the right to be heard by counsel. This is no meaniugless 
formality, but it is an inestimable right, and the more appreciable 
when the charge involves the life of a human being. It would be a 
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barren right if the counsel were not allowed a reasonable time to pre- 
pare for the defense, time to investigate the facts, and to examine the 
law applicable to the case. Even in civil cases, counsel appointed to 
represent an absentee is allowed time for preparation and to corres- 
pond with his client, and it would seem a crying injustice if the same 
privilege were not extended to one indicted for a crime involving his 
life. 

The counsel under a proper avd conscientious sense of his responsi- 
bility in this case, only asked for such delay as was necessary for the 
proper discharge of tlhe grave and responsible duties that the appoint- 
ment in question devolved upon him. 

There is another bill of exceptions in the record taken against the 
refusal of the judge to grant a continuance on account of the absence 
of material witnesses, which impresses us as possessing force and 
merit, but we prefer to rest our decisions on the ground first above 
presented. A review of the entire record satisfies us that the prosecu- 
tion was characterized by undue haste, scarcely compatible with the 
guarantee of a fair and impartial trial. 

It is, therefore, ordered, adjudged and decreed, that the verdict and 
sentence appealed from be reversed and set aside, and that the cause 
be remanded to be proceeded with according to law. 








No. 9507. 
Isaac Levy vs. NEw ORLEANS WATERWORKS COMPANY. 


The act of incorporation of the New Orleans Waterworks Company forbids it to charge 
more for water than was paid to the city at the date of its incorporation on March 31, 
1877, and the charge made by the city at that time was fifteen cents for a thousand gal- 
lons to large consumers. 

An owner of a rice-mill in New Orleans is entitled to the use of water conveyed through 
the pipes and conduits of the Waterworks Company on paying in advance for his supply 
at that rate. 


PPEAL from the Civil District Court for the Parish of Orleans. 
hes Monroe, J. 


Jonas & Nixon for Plaintiff and Appellee. 


J. R. Beckwith for Defendant and Appelant: 


: 

A writ of injunction cannot be lawfully resorted to to compel specific performance where it 
appears that the alleged contract which it is songht to enforce is not completed or cer- 
tain in all of its parts, nor where the plaintiff has not carried out as faras possible his 
part of the alleged contract. High on Injunctions, par. 708, and cases there cited. 
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II. 

The fact that a remedy of law exists for the violation of alleged contract or right is always 
& sufficient objection to the interference by injunction. High on Injunction, par. 695, 
et seq.; Morris vs. Society, etc., 1 Halst, Ch., 203; Greggerson vs. Insley, 4 Blatch, 503; 
Canton vs. R. R. Co., 21 Md. 383; Collins vs. Plumb, 16 Ves., 454. 

Ill. 

Where a plaintiff seeks to enforce what he believes a right secured to him by law, and re- 
sorts to injunction, the pleadings must show that not only is his supposed right clear 
and palpable, but that be has tendered full compliance with all conditions imposed on 
him. Posey vs. Wright, 31, p. 387; 11 Wall. 108; 15 Wall. 547; 72 U.S. 575; 113 U. 
S, 516. 

IV, 

A writ of injunction cannot be used to take property out of the possession of anothor, nor 
to compel any person to sell his property to another without his consent, or without any 
agreement as to price. Murdock’s case, 2 Bland 461; Bosley vs. Susquehanna, 3 Bland 
63 ; Farmers vs. Reno, 53 Penn, 224; Washington vs. Green, 1 Md, Ch., 97; Blackmore 
vs. Glunmorganshire, 1 My]. V. K., 154. 

: v. 

The plaintiff in this case is not entitled to any relief or injunction until he in due form ten- 
ders the defendant the amount he admits due, or pays the same into court, where the 
defendant, if he so elects, may take the same without being compelled to resort to a 
lawsuit to tix the amount or recover the money. 

VI. 

Under the pleadings in the record and the proofs, the plaintiff has shown no cause of action 

or right to recover. . 


The opinion of the Court was delivered by 

MANNING, J. The plaintiff is a rice-miller in New Orleans, the mo- 
tive power of his machinery being steam, and he obtains his supply of 
water from the defendant. He alleges that the defendant by the terms 
of its charter is compelled to furnish him with water needful for his 
mill at rates not greater than those charged by and paid to the City of 
New Orleans on March 31, 1877, but that the company demands from 
him four hundred dollars a year for his water-supply, a sum greatly in 
excess of the rates it is permitted to charge, and threatened to cut off 
that supply entirely unless he complied with its demand. An injune- 
tion was prayed and issued forbidding the execution of this threat and 
certain proceedings under it have heretofore been before us. State ex 
rel Waterworks Co. v. Levy, 36 Ann. 942. | 
_ The defendant, after an exception of no cause of action whieh was 
overruled, answered averring that the sum demanded was just and 
reasonable and the true amount due. There was judgment for the 
plaintiff decreeing that he had a right to use the water from the pipes. 
and conduits of the defendant at the rate of fifteen cents for one thou- 
sand gallons, and that this amounts at present to two hundred dollars. 
a year which he must pay in advance, and reserving the right of the 
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company to recover more if hereafter the supply shall be increased 
and reserving Levy’s right to pay less if the supply shall be decreased, 
always preserving the rate fixed by the judgment. 


The defendant’s charter was given it by the legislature of 1877, 
Acts Ex. Sess. p. 51, and its 15th sect. provides that the Waterworks 
Company shall have the right to fix the rates of charge for water pro- 
vided that the net profits of the company shall not exceed ten per 
cent. per annum, and whenever they do exceed that rate the City 
Council shall have the right to require a reduction to that rate, and 
provided fuither that the charges shall not exceed those then paid to 
the city. The date of the act is March 31, 1877. 


Obviously it was only necessary to ascertain what was the rate paid 
to the city at that date in order to ascertain the maximum rate that 
the defendant could charge. 

There is a mass of testimony on that point. Prior to and at the 
date of that Act this mill paid $150 a year for water, and immediately 
thereafter when the defendant took charge of the waterworks, $175 
was demanded and paid, and this sum continued te be paid yearly 
until the demand was increased to $400 when it was resisted by this suit. 
It is not claimed, nor is it the fact, that any change had been made in the 
mill either in machinery or time or manner of running that would in- 
crease the consumption of water. It does not appear that these rates 
of annual charges were the result of any accurate or approximate 
computation of the quantity of water consumed, but the fact that the 
city was content with $150 a year as long as she held the waterworks, 
and that the defendant was content with $175 a year thereafter from 
1877 to 1883, creates a strong presumption that these sums were not 
far wrong or inadequate. 

Nor is there any support by the record of the suggestion, made by 
the defendant in oral argument and in brief, that these rates were af- 
fected by the abnormal condition of the City government and of pub- 
lic affairs at that time. If it had appeared that the fixing of these 
rates had been the result of corruption, official venality, or other like 
cause, we should not think the defendant bound for all time by rates 
fixed under exceptional circumstances. 

The testimony was addressed to the ascertainment with accuracy of 
the actual quantity of water consumed, and the price paid to the city 
by consumers in March 1877. This last is found to be fifteen cents for 
a thousand gallons to large consumers. The defendant’s engineer 
says a fair way of estimating the quantity is to allow a gallon of water 
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to each pound of coal, but that this will vary with different kinds of 
coal, and that experiments recently made by him at the Company’s 
works shewed that even one and one-fifth gallons of water may be 
evaporated with a pound of coal but that it is unusual and not under 
ordinary conditions. 

He appears to have made examinations and computations specially 
with reference to the issue involved in this case and with the view of 
informing nimself of the details in order that he might testify on this 
subject intelligently. He says he knows the size of the plaintiff’s 
boilers and is able to form a correct estimate of the quantity of coal 
consumed in them in twenty-four hours, and having ascertained the 
quantity of coal, fixes 7000 or 7500 gallons as the quantity of water 
consumed in the same time. 

It appears that during the year in question the mill ran about eight 
months. It tegan about the middle of August aud continued until 
the following May, but from this time is to be deducted alternate Sun- 
days during the time the mill is running day and night, which is two 
and a half or three months in the first part of the milling season, and 
still more is to be deducted for the remaining five months of that sea- 
son when the mill is run only twelve hours or during the day only 
during which time there are also intervals of two weeks’ rest. The 
lower judge computed the water consumed for three months or ninety 
days at 7500 gallons a day and for five months or one hundred and 
fifty days at half that quantity a day, and thus gives a sum total of 
1,237,500 gallons for the season, the cost of which at fifteen cents a 
thousand gallons is a fraction over $185. The plaintiff offered to pay 
$200, and the judgment fixes that as the sum to be paid by him for 
that yea:, providing at the same time for its increase or decrease as 
the consumption of a greater or less quantity of water shall warrant. 

The judgment is based on as reliable data as can be obtained. It is 
more favourable to the company than the computation warrants but 
the plaintiff does not complain. 

The defendant foresees ruin if it is compelled to abide by a rule that 
inexorably requires it to furnish water at the various rate prescribed 
in the judgment, but in truth the rate was fixed and prescribed in 
its own act of incorporation. The cardinal requirement is that it 
shall not charge more than was paid to the city at the time when it 
accepted the franchise, and the estimates of its own engineer indubit- 
ably fix the sum due from the plaintiff as not exceeding that for which 
judgment was awarded. 


Jndgment affirmed. 
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The codal provisions of our practice touching ivjunctions are broader and more comprehen 
sive than the rules of the chancery courts and include causes for injunctions that would 
not be sanctioned in a common-law court. Differences in the manner of obtaining the 
writs under the two systems are not less manifest than the difference in their scope. 
Under our system when it has been judicially determined that the writ was rightfully 
issued, there can be no doubt that the party who has been injured by disobedience of it 
may recover all damages he has suffered thereby. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 















Jonas & Nixon for Plaintitf and Appellee. 


J. R. Beckwith for Defendant and appellant. 







The opinion of the Court was delivered by 
MANNING, J. This suit is for the recovery of damages alleged to 
have been sustained because of the cutting off water from the plain- 
tiff’s rice-mill by the defendant company. It is a pendant to the in- 
junction-suit between the same parties. 

The items are loss of profit of sixteen days milling estimated at 
2,520.20—the expenses of the mill while idle, $439.52—interest on 
the value of the mill-machinery and on the value of the rice on hand 
at the stoppage, $189.12—sum expended on attempting to bore wells to 
obtain water, $150—total $3,298.84. 

The lower court gave judgment for $94.58. 

The water was cut off October 5, 1884, and was restored on 21st. of 
same month. On the day before its restoration the parties to this suit 
agreed in writing that the plaintiff should pay four hundred dollars 
cash for his water supply for two years from Oct. 1, 1883 to same date 
1885, reserving the question of any further sum due the defendant to 
the decision of the injunction suit pending, and the defendant agreed 
to turn on the water at once, the right of each to claim damages of 
the other being reserved. The money was paid and the next day the 
























water-connection was restored. 

The petition was filed while the injunction-suit was pending and 
therefore before it had been judicially determined whether the injune- 
tion had been rightfully or improvidently granted. This was made 
the ground of an exception of no cause of action which was properly 









overruled. 
Of course the plaintiff, in bringing his suit for damages during the 
pendeney of the injunction, ran the risk of an adverse decision in the 
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first suit, in which event his suit for damages would. not only have 
fallen but his adversary, on suing him in turn for damages for the 
wrongful injunction, could have included the costs and expenses put 
upon him by the plaintiff’s second suit. But if he chose to take the 
risk no harm was done. The two suits went along pari passu, the in- 
junction having been first tried, and the fact that we have the two 
records now on appeal at the same time, each complete and with all, 
necessary or available proof, is an answer to the objection that the 
present suit was premature. | 
It is still claimed by the defendant that the injunction was wrong- 
fully obtained and that there is no warrant of law for it, but even if 
rightfully issued that it did not extend beyond Oct. 1, 1884. All con- 
tention on the duration of the writ is closed by our decision in State 
ex rel. Waterworks Co. v. Levy, 36 Ann. 941, and upon the plaintiff's 
right to the writ it is very likely that at common law it would not be 
issuable, but the codal provisions for our practice are broader and 
more comprehensive than the rules of the chancery courts and include 
many causes for injunctions that would not be sanctioned in a common- 
law court. Differences in the manner of obtaining the writs under 
the two systems are not less manifest than the difference in their 
scope, and there can be no doubt that when it has been determined 
that the writ was rightfully issued, the party who has been aggrieved 
by disobedience of it may recover all damages he has suffered thereby. 
‘Code Prac. art. 308. 
_ In estimating these damages we do not find data in the record that 
justify us in altering the amount assessed by the lower judge. The 
-expenses of employees would be included by us as they would have 
been included by him, but they were employed by the year and no loss 
quoad their salaries was sustained by the stoppage of the mill. 


Judgment affirmed. 


DISSENTING. 

Pocut, J. Referring to my dissenting opinion in the case of the 
State ex rel. Waterworks Company vs. Levy, 36 Ann. 941, and believ- 
ing for the reasons therein given that there was no injunction on the 
fifth of October, 1884, restraining the Waterworks Company from cut- 
ting off Levy’s water supply, I hold that they cannot be mulcted in 
damages for disposing of their own property according to their own 
_judgment and in the light of their best interests. 

I therefore dissent from the opinion and decree of the majority in 

_-this case. 
BerRMuDEZ, C.J. I concur in this opinion. 
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No. 9608. 


THE STATE EX REL G. W. SENTELL ET AL. VS. JUDGE OF THE 
TWELFTH District Court, PARISH OF AVOYELLES. 













District courts have no power to question the authority of mandates of this Court or to re- 
fuse to execute them; but the utmost effect which can be claimed for them, so far as 
their execution is concerned, is that they shall be executed according to law. When an 
application is made to restrain further proceedings in execution of a writ on the ground 
that the requirements of the law as to the mode of execution have been violated, the 
district court does not exceed its powers in granting such an injuoction. When, there- 
after, it has rendered a judgment dissolving the injunction, the party cast had the right 
to a suspensive appeal, and in granting the same the judge only performed his legal duty. 

During the pendency of such appeal, the injunction operates as if never dissolved, and it is 
not the duty of the judge to proceed with the execution of a writ thus enjoined. 

An application for mandamus directing him so to proceed cannot be allowed. 


\ PPLICATION for Mandamus. ° 












Thorpe & Peterman and L. K. Barber, Jr., for the Relators. 









The opinion of the Court was delivered by 

FENNER, J. At the recent term of this Court at Opelousas, in the 
suit of G. W. Seutell et al. vs. Mrs. Dora L. Stark, a final judgment 
was rendered in favor of plaintiffs and against defendant for a certain | 
sum claimed, with recognition of special mortgage on property de- 
scribed and ordering the enforcement thereof to pay the judgment. 
Our mandate was duly recorded in the district court and a writ of 
Jieri facias was issued in accordance therewith. 

When the sheriff had made his seizure and was proceeding ip execu- 
tion of the fi. fa., the defendant filed a petition for an injunction 
restraining the plaintiffs and the sheriff, “from advertising, selling or 
proceeding any further with the seizure, advertisement and sale of her 
property ” under said writ, until the final determination of the injunc- 
tion suit. The judge issued the injunction on a bond for two thousand 
dollars. 

Thereupon Sentell et al. filed a motion to dissolve the injunction 
with damages. 

Upon hearing of said motion, the judge rendered his judgment dis- 
solving the injunction and condemning Mrs. Stark and her sureties to 
pay damages. Within the legal delay, Mrs. Stark applied for and ob- 
tained an order for a suspensive appeal upon a bond of two thousand 
dollars. 

Under this state of case, the relators make the instant application of 
a writ of mandamus ordering the district judge to proceed with the 
execution. 
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Jnless the judge acted beyond his powers in granting the injunction . 
thus rendering the injunction itself an absolute nullity, or in granting 
a suspensive appeal from his judgment of dissolution, it clearly cannot. 
be his duty to proceed with the execution of the writ, during the pen- 
dency of such appeal and, therefore, mandamus would not lie. 


We understand relators to contend that the injunction was a nullity, 
because it restrained the execution of a judgment of this court, and 
because the district courts are without authority to arrest or suspend 
the execution of judgments rendered by this Court. 


If the injunction issued was based on any grounds assailing the 
plenary authority of our judgment or its absolute title to be executed 
according to law, the contention might have force. But we have ex- 
amined the petition for injunction and we find no such questions 
raised. The attack is levelled exclusively against the form of the 
writ and the proceedings under the writ. 

The utmost effect which can be claimed for our judgments, so far as 
their execution is concerned, is that they shall be executed according 
to law. In this respect they stand on a plane with all other final 
judgments. 

The power of the district court to restrain illegal proceedings under 
writs issued in execution of judgments is unquestioned; and its exer- 
cise involves no reflection upon the authority of the judgment and no 
denial of its title to execution. 

We have examined all the cases referred to by relator’s counsel, on 
the subject of the power inferior courts have over the execution of 
mandates of this Court, viz: 1) La. 366; 6 Rob. 92; 16 Ann. 233; 20 
Ann. 521; 33 Ann. 443. None of them go further than to assert the 
duty of inferior courts to recognize the conclusive authority of our 
mandates, and to award them legal execution. Not one denies or 
questions the right to restrain proceedings under writs issued in their 
execution when violative of legal requirements. 

We must decline to follow counsel in his discussion of the merits of 
the grounds upon which the injunction was claimed. If they were as 
frivolous as he contends and, however, apparent, it might be that the 
motive was to procure delay, that would only consign the proceeding 
to the company of that huge catalogue of unjust suits with which the 
ears of courts are constantly vexed. 

It is enough for us to find that in granting the injunction the dis- 
trict judge acted within his power and jurisdiction ; that in dissolving 
it he did the same; that in granting a suspensive appeal from the 
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judgment of dissolution he merely accorded to appellants a settled 








































m . are , ‘ 
and constitutional right; that, during the pendency of such appeal, 
: the injunction operates as if never dissolved, and that it isnot his duty 
ot. : . ad ka : : a fe é 
to proceed in execution of the writ in violation of the injunction. 
n= . . 
Hence the relief sought by relators must be denied. 
It is, therefore, ordered, that the alternative writ of mandamus herein 
‘ issued be set aside, and that relator’s application be denied at his cost. 
| 
d ——yE 
No. 9487. 
1e " ' 
d THE StTaTE OF LovuIsIANA vs. NARCISSE JOSEPH ET AL. 
. An appeal in acriminal case made returnable “ according to law” and which ought to be re- 
turned at the place where the court holds sessions, will be dismissed, proprio motu, 
- when the transcript is filed at an improper time and place, where the court was not 
é sitting. 
When such an appeal is granted and the transcript is certified in June, from Iberville 
’ parish, the transcript should have been filed either at Monroe, or Opelousas, at which 
a the court was holding sessions in that and the following month and not at New Orleans 
g where it was not sitting. 
1] The State as well as the accused has an interest in the speedy determination of crimina 
cases. 
. PPEAL from the Twenty third District Court Parish of Iberville. 
Talbot, J. 
Alex. Hebert, District Attorney, for the State, Appellees. 
Chas. O. Lauve and David N. Barrow for Defendants and Appellees. 
? 
f ae . 
) The opinion of the Court was delivered by 
; BerRMuDEz, C.J. The accused were convicted of conspiracy to com- 
mit murder and sentenced to hard labor. They appealed. 
r . 
Watson and Johnson have abandoned formally their appeal. That 
; : ‘ 
taken by Narcisse Joseph is the only one before us. 
. 
He was sentenced to five years, on the 15th of June last, and on the 
same day moved for an appeal, which was instantly “ granted returna- 






ble to the Supreme Court of the State of Louisiana according to law.” 

The transcript was immediately piesented by the clerk, certified on 
the following day, (16th) and filed in the clerk’s office, in this city, on 
the 29th of the same month. 

The appeal allowed having been made returnable to this Court 
according to law, and the law requiring that appeal in all criminal 
cases be made returnable before this Court at its next term, wherever 
held, there to be tried by preference—the transcript of appeal, ready 4 
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when it was, should have been filed, not in the clerk’s office at New 
Orleans, where the court was not sitting, but if not at Monroe, at least 
at Opelousas, where the Court was holding sessions in June and July. 
Act 30 of 1878, Sec. 4, p. 56; Act No. 69, 1884, p. 92. 

To allow appellants in such cases, to elect at their convenience, the 
place at which the transcript of appeal is to be filed, when the appeal 
‘is granted by the court, returnable “ according to law,” would be to 
uuliify the law which requires appeals in criminal cases, to be sum- 
marily returnable and tried, at the place at which the court sit when 
the appeal is taken, and practically to permit appellants to designate 
for themselves a return day, different from that fixed by law and to 
postpone, for an indefinite period, the speedy trial of cases in which 
as well as the accused, the State has a deep interest. 

This Court has settled, and it has become a rule of practice, that an 
appeal returnable on appellant’s own motion and suggestion at a time 
and place other than those provided by law, will be dismissed by the 
court proprio motu. 27 Ann. 540; 32 Ann. 692, 542; 35 Ann. 980; 
Minor vs. Budd ante, p.— 36 Ann. 865, State vs. Jenkins. 

It is, therefore, ordered, that the appeal be dismissed with costs. 

“f ‘Topp, J., takes no part. 























Rehearing refused. 












No. 9483. 


E. H. SAMUELS ET AL. Vs. ISABELLA H. BROWNLEE ET ALS. 










‘The appellant who presents a defective transcript, and who is shown to have had the tran- 
script made through or under the exclusive supervision of his own counsel, outside of 
the clerk's office, is legally responsible for all defects, omissions and irregularities 
therein, and is not entitled to any time to correct such errors or omissions. In sucha 
case, appellee's suggestion, without a formal motion to dismiss, will prevail, and the 
appeal will be dismissed. ; 
PPEAL from the Civil District Court for the Parish of Orleans. 

ae a Tissot, J. 


R. H. Marr. John McEnery and T. C. W. Ellis for Plaintiffs and Ap- 
‘pellees. 


W. S. Benedict contra. 














The opinion of the Court was delivered by 
PocuE, J. In this suit, which is an action for partition between 
plaintiffs and defendants of certain immovable property, James 
Brownlee, the appellant herein, intervened for the purpose of being 
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w recognized as owner of one-fourth of the property to be partitioned 
st and to be entitled as such to that proportion of the proceeds of the 
y: sale. 

In their brief filed on the day of trial in this Court and in their oral 
1e argument, coun8el for appellees suggested that the transcript was in- 
al complete, owing to the absence therefrom of several important docu- 
to ments and pieces of evidence which were offered below and which are 
l- not to be found in the transcript. 

n An inspection of the record shows that their complaint is well 

te founded, and that the transcript is not sufficient to apprise us of all 

to the matters argued and contested below. 

sh That conclusion seems to have been impressed on the mind of appel- 
lant’s counsel, for it appears from our minutes of that day that he sub- 

in mitted along with the merits of his case a motion for leave to complete 

1e his transeript. 

1e That motion is the first matter for our consideration. 

); But we must at this time dispose of another matter which has doubt- 
less arisen from a misapprehension in counsel’s mind of the true status 
of the case. 

We find in the record a motion for leave to complete the record, 
which reads as an order to that effect, rendered on the day of trial by 
this Court, and we find that acting doubtless on the authority of such 
an order, appellant has prepared and has filed in the case a supple- 
mental transcript, containing some of the documents which were 
found missing in the original transcript. Whereupon the whole case 

n- was handed in by our clerk on the 26th of December last past. 

of Appellant’s counsel has entirely misapprehended the nature of the 

™ relief which the Court undertook to grant to him on the day that the 

“ cause was submitted. 

In this connection our minutes read as follows : 

‘“‘ After hearing counsel and taking under advisement a motion of 
counsel for appellant to complete the transcript, the whole matter was 
submitted for consideration.” 

P It thus appears that the right urged by appellant to complete his 
avowedly defective transcript is yet under advisement, and to that 
‘question we shall now direct our attention. 

Article 898 of the Code of Practice, which is the law of the case, 
provides as follows: 

2 “Tf, at the time of argument, or before, the appellant perceives that 

: the copy of the record is incomplete, either through mistakes or omis- 






sions, or from the clerk having failed to certify the copy as containing 
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the testimony produced in the cause, or from any similar irregularities 
not arising from any act of the appellant, the court may grant hima 
reasonable time to correct such errors or omissions, during which time- 
judgment on the appeal shall be suspended.” As stated above, we 
find that the evidence and the documents which had been omitted from 
the record were material to the issue presented in the case, and that 
no correct or just conclusion could be reached in the premises without: 
due consideration of the same. 

The next inquiry is to ascertain whether any of the omissions can be 
attributable to the act of appellant. 

That information is furnished by the certificate of the clerk attached 
to the transcript; the truth of which is not denied, but on the contra- 
ry was admitted by appellant’s counsel in his oral argument. 

Among others, the certificate contains the following statement: 

‘“‘And I further certify that this transcript was made outside of this 
office, and by the attorney for appellant.” 

The full responsibility for the transcript is thus irrevocably fixed on 
the appellant himself, and under the textual provisions of the Code, as. 
uniformly understood and enforced by this Court, he is not entitled to 
the indulgence which he now seeks to obtain. 

The Court is supplied with an avowedly defective transcript, the 
record shows that it was made by the appellant himself, through his 
attorney, the fault is therefore undisputably attributable to the appel- 
lant, and the legal penalty is the dismissal of the appeal. Torres vs. 
Falgoust, 35 Ann. 818; Hoover vs. York, 33 Ann. 652; Labat vs. De- 
cuir, 33 Ann. 350; Cooley vs. Broad, 29 Ann. 72; Lanfear vs. Durand, 
20 Ann. 161; Morton vs. Owners, 15 Ann. 708; Harris vs. Hayes, 8 Ann. 
433; Jones vs. Neville, 9 Rob. 478; see also City vs. Cremonini, 35 
Ann. 367, 

It is therefore ordered that appellant’s motion for leave to complete 
the transcript in this case be denied, and that his appeal be hence dis- 


missed at his costs. 








No. 9535. 
THE STATE OF LOUISIANA Vs. JOHN J. WECKERLING. 


A manufacturer of beer, or one charged as ‘‘ engaged in the business of a brewery,’’ is not 
exempt from license taxation under the State Constitution. The subject of such exemp- 
tion is regulated by Art. 206 of the Constitution. Article 207 refers alone to a property 
tax. 

A brewer or manufacturer of beer is not one ‘engaged in d'stilling and rectifying alcoholic 
or malt liquors,” and is not therefore subject to the license tax provided by Section 9 of 
Act 4 of the Extra Session of 1881; but such license is governed and regulated by Sec- 
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tion 3 of said act. Under that section, where the receipts are $30,000, and less than 
$40 000, such manufacturer is only liable to a license tax of ten dollars, instead of sev- 





enty-five dollars. 
PPEAL from the Second City Court, Parish of Orleans. 
A Voorhies, J. 












John McEnery and W. B. Sommerville for Plaintiff and Appellee. 
J. Y. A. Fellows for Defendant and Appellant. 








The opinion of the Court was delivered by 

Topp, J. The defendant is appellant from a judgment which con- 
demns him to pay a license of seventy-five dollars, imposed under the 
provisions of Sec. 9, Act 4, of Extra Session of 1881, upon those engaged 
in “distilling and rectifying alcoholic or malt liquors.” 

His contention is that he is exempt from the payment of a license by 
the State Constitution, and that the act imposing the license in ques- 
tion is unconstitutional, because violative of the exemptions therein 
declared in favor of manufactures; and that in any event he, defen- 
dant, is not liable for a greater license than ten dollars, imposed by 
section 3 of said act on the manufacturers of beer, he being such a man- 












ufacturer. 

1. The first question to be determined is whether the defendant is 
liable to a license tax under the Constitution. 

Article 206 of that instrument exempts from the payment of it, quot- 
ing: ‘“‘ Manufacturers, other than those of distilled, alcoholic or malt 
liquors, tobacco and cigars, and cotton seed oil.” 

We have heretofore held that “ the Constitution clearly exempts (from 
license tax) all manufacturers not excepted.” Ernst vs. City, 35 Ann. | 
746. It would be impossible to hold otherwise under the express terms 
of this article (206). Article 207 obviously applies exclusively to prop- 
erty taxation, and although its language is “there shall be exempt 
from taxation and license, * * * the capital, machinery and other 
property employed in certain designated manufactures,” it is clear that 
the exemption applies only to property and has nothing to do with 
license taxation on persons pursuing any trade, profession or calling. 

- That subject was covered and exhausted by Art. 206. 

Hence defendant, as a manufacturer, is exempt from license taxation, 
unless he is within the exception of Art. 206, as being a manufacturer 
of distilled, aleoholic or malt liquors. It is contended that the term 
“distilled ” applies to malt liquors as well as te alcoholic liquors, and 

that as beer is not a distilled malt liquor it is not subject to license 
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taxation, It was obviously intended to exclude from the exemption 
manufacturers of malt liquors as well as of distilled alcoholic liquors. 
Such is the natural meaning of the words, independent of artificial 
grammatical niceties. We thus construed it ourselves, when we said 
in the Ernst case, ‘“‘the excepted ones are those who manufacture alco- 
holic or malt liquors,” and we cite this not as a decision on the point, 
but as showing the plain meaning conveyed to our minds by the words, 
when not confused by grammatical refinements. 
Hence we conclude that the defendant is liable to license taxation. 


2. The next question is as to the amount of the license tax he is sub- 
ject to under the statute above referred to. 

The first paragraph of sec. 3 of said act, which is under the caption 
of “Manufactures,” provides: 

“That for carrying on each business of manufacturing, not expressly 
exempted by Articles 206 and 207 of the Constitution, the license shall 
be based on gross annual receipts, as follows, viz: ° ° ° ° 


“Twenty-third Class. ‘When said receipts are thirty thousand dol- 
lars or more, and less than forty thousand dollars, the license shall be 
ten dollars.” 

The business of manufacturing malt liquors, which, as stated, includes. 
beer, is expressly excepted from the exemptions declared by that arti- 
cle, and therefore it would seem clear that the amount of license 
due by the defendant as manufacturer of beer, under this section— 
granting his receipts to be under $40,000—would be only ten dollars. 
There would be no doubt on this point but for the language of sec. 9 
of the statute, which provides, ‘‘that for carrying on the business of 
distilling and rectifying alcoholic or malt liquors,” the license to be 
paid where the receipts are $37,500 or more, and less than $50,000, 
shall be seventy-five dollars—which is the amount of the license sought 
to be collected in this case. 

Considering that the rule in this case shows expressly by its language 
that the defendant is proceeded against and charged as carrying on a 
‘*brewery,” which, as we construe it, is a manufacture of beer, and 
inasmuch as this last provision fixing the license at $75 is to be found 
under the head of ‘“‘ Miscellaneous,” and not under that of “ Manufac- 
tures,” which calls for the smaller license; and considering, moreover, 
that the defendant is strictly a brewer, a manufactarer of beer, and 
cannot by any reasonable rule of construction be held to be engaged 
in “distilling and rectifying” alcoholic or malt liquors, we conclude 
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that he is liable only for a license of ten dollars. He was adjuéged to 
pay a license of seventy-five dollars. which was erroneous. 

It is, therefore, ordered, adjudged and decreed that the judgment ap- 
pealed from be amended by striking out the words “seventy-five” and 
substituting therefor the word “ten,” and as thus amended it be 


affirmed; appellee to pay costs of appeal. 















No. 9536. 


J.C. Denis, PRESIDENT NEW ORLEANS COTTON PREss ASSOCIATION, 
vs. JAMES D. Houston, STATE Tax COLLECTOR. 
? 







A suit enjoining the collection of taxes in amount less than two thousand dollars on the 
ground that the property has been sold at a probate sale and the inscription of the taxes met 
has been erased and the lien and privilege for them has been transferred tu the proceeds. . 
of sale, is not within the jurisdiction of the Supreme Court, and cannot be put within 
its jurisdiction by a letter from the appellee’s attorney to the appellant's attorney, writ- 
ten after the appeal has been taken and perfected, informing him that the taxes due are 
really more than were injoined and that they exceed two thousand dollars. 3)": 

If more taxes were due than were injoined there was no hindrance to the collection of the ; 









excess over those injoined. 
PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 







E. W. Huntington, Joseph P. Hornor and F. W. Baker for Plaintiff 
and Appellant : 









1. Municipal taxes not recorded, do nut affect real estate in the hands of a third person. 
26 Ann. 592; 30 Ann. 296; 28 Ann. 496; 25 Ann. 334; 30 Ann. 1365; 36 Ann. 765; Con- 
stitution, Art. 176. 

2. Evenif properlv recorded the privilege against real estate is prescribed in three years - 
Constitution, Art. 176. 

3. Municipal taxes are prescribed in ten years. 30 Ann. 1260. 

4. ‘Taxes not assessed or recorded in the name of the true owner, do not affect real estate in 
the hands of third persons. 15 Ann. 15; 28 Ann, 537; 29 Ann. 509; 30 Aun. 176, 

5. Where property is sold under order of court in a succession to pay debts and all claime 
for taxes are by order uf court transferred to the proceeds of sale, the property passes to 
the purchaser free from such taxes. 30 Ann. 1261; 33 Ann. 258 ; 23 Ann. 292. 


Blane & Butler for Defendant and Appellant. 















The opinion of the Court was delivered by 
MANNING, J. This is an injunction restraining the defendant from 
selling a square of ground in New Orleans for taxes. - 

The petition alleges ownership and that the collector has advertised 
the property for sale to enforce payment of taxes due the State for 
1876 amounting to $290, and City taxes for 1870 and 1877 amounting 
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to $1,000. The ground of injunction is that the property was sold in 
1878 at the succession-sale of Henry Fassman, its then owner, and all 
liens and privileges were shortly thereafter cancelled on the mortgage 
books and among them these tax inscriptions, and that the defendant 
must look to the proceeds of that sale for payment. 

The answer is a general denial with an averment that the taxes set 
out in the plaintiff’s petition are legal, due and exigible, and concludes 
with a prayer for the dissolution of the injunction. 

Obviously the sum involved is below our jurisdiction, and there is 
not such question of the legality or constitutionality of the tax as 
would attract our jurisdiction independent of the amount in contro- 
versy. Adler v. Bd. Assessors, 37 Ann. 507. 

There was judgment for dissolution on May 14, 1885, and an appeal 
was taken which was perfected by a bond executed and filed June 10. 

Two days after, a letter was written by the defendant’s attorneys to 
those of the plaintiff which has found its way into the transcript and 
appears at the close of it. It is as follows: 

NEw ORLEANS, June 12, 1885. 
Frank W. Baker, Esq.: 

Dear Sir—Mr. Houston has just sent us a statement of amount due 
for State and City taxes on property described in petition filed in suit 
J.C. Denis, President New Orleans Cotton Press Association vs. J. D. 
Houston, tax collector, as follows: 

State tax 1876 interest and costs to date $ 537 58 
City tax 1870 *“ “ 2,676 85 


$3,214 43 
We therefore admit that the amount involved in said suit is upwards 


of three thousand dollars. 
Very truly yours, 
BLANC & BUTLER, 


Atty. for J. D. Houston, tax col. 
It is very clear that oaly $1,290 of taxes were injoined. If more 
were due there was no hindrance to the collection of the excess over 
that sum, and therefore such excess is not in controversy. There was 
nothing before the lower court. altering or increasing the sum set out 
in the pleadings, and that sum cannot be increased to attract our 
jurisdiction by a letter written after judgment and appeal correcting 
an error made by the draftsman of the petition. The case belongs to 
the Circuit Court. 
We must therefore dismiss the appeal and it is accordingly so 
ordered. 
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No. 9591. 


THE STATE OF LOUISIANA VS. PHILOGENE SIMMONS. 

Alleged errors in rulings of the judge affirming the competency of jurors who were objected 
to by accused, have no weight when the jurors were peremptorily challenged and did 
not serve on the jury, and when it does not appear that accused’s peremptory challenges 
were exhausted before the jury Was empanneled. 

Where it appears from the statement of the evidence attached toa bill of exception that 
the laws, touching which a charge was asked of the judge, had no application to the 
case, he did not errin refusing the charge on the ground that it had no such appli- 
‘cation. 


PPEAL from the Twenty-first District Court, Parish of St. Mar- 
tin. Gates, J. 




















M. J. Cunningham, Attorney General, and C. H. Mouton, District 
Attorney, for the State, Appellee. 


Felix Voorhies and Mouton & Martin for Defendant ahd Appellant. 









The opinion of the Court was delivered by 
FENNER, J. The bills of exception taken to the ruling of the court 
touching the qualifications of jurors, may be summarily disposed of by 
the statement that the jurors referred to did not serve upon the jury, 
but were peremptorily challenged by accused, and that the record 
does not show that the peremptory challenges allowed by law to the 
accused were exhausted. This has been decided so often that it is no 
longer open to question. 

There remain two bills of exception based on substantially the same 
grounds, one to the denial of a motion for a new trial, the other to the 
refusal of the judge to give a charge requested by counsel for accused. 

We will consider the one affecting the new trial first. 

The motion for new trial was based on the grounds substantially 
that the indictment charged the accused with larceny of a cow belong- 
ing to unknown, while the evidence showed that it beloaged either to 
the parish of St. Martin by reason of forfeiture under the provisions 
of Act 236 of 1855, or to Césaire Delahoussaye by prescription acquired a 
under Articles 3454 and 3509 of the Civil Code. Attached to the bill "4 
of exception is a statement of the evidence on the subject, from which 
it appears that neither of the laws cited had the slightest application 
to the facts. The Act of 1855 only applies to stray cattle “not owned 
by any citizen or resident of this State or owner and cultivator of a 
farm within the State.” The evidence does not suggest such non-resi- 
dent ownership in the remotest manner; nor does it appear that the 
parish had ever claimed or enforced the forfeiture, as provided in the 
Statute. 
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So far as Delahoussaye is concerned, the statement of the evidence, 
as given by himself, conclusively shows that he does not claim tv be- 
the ownez, and advances no title whatever by prescription or other- 
wise. 

The sole effect of the evidence is to establish conclusively that the 
cow 1s the property of an unknown person, as charged in the indict- 
ment. e 

The court did not err in refusing the new trial. 

What we have just said equally disposes of the exception to the re- 
fusal of the judge to give certain charges touching the laws above re- 
ferred to. He refused on the ground that said laws “had nothing to 
do with the cause on trial”; and he was clearly right. 


Judgment affirmed. 





THE STATE OF LOUISIANA vs. SAMUEL COHN. 


An order of appeal in a criminal case, making an erroneous return both as to time and 
place, when suggested by appellant, is illegal and will not sustain the appeal. 

An appeal lodged by appellant at a place different from that designated in the order, cannot 
be considered by the Supreme Court, and on motion will be dismissed. 


PPEAL from the Seventeenth District Court, Parish of East 
Baton Rouge. Burgess, J. 


M. J. Cunningham, Attorney General, L. D. Beale, District Attorney, 
for the State, Appellee. 


H. N. Sherburne for Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocuk, J. This appeal was taken on July 3, 1885, and on motion 
of counsel for the accused it was made returnable to this Court, at 
Shreveport, on the second Monday of October, 1885. As this Court 
held a session at Opelousas, which begun on the first Monday of 
July, the appeal should have been made returnable at that place within 
ten days after the order granting the appeal. Act No. 30 of 1878, sec. 
4; Act No. 69 of 1884, sec. 4. 

The erroneous return was made on appellant’s own suggestion, hence 
the error which is fatal to his appeal must be attributed to him. State 
vs. Jenkins, 36. Ann. 865. 

But it appears further that the transcript was not filed in this Court, 
at Shreveport, in compliance with the order of the district court, and 
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that it was filed in this Court, at New Orleans, on the fourth of Novem- 
ber, 1885. 

This error is, if possible, still more palpable and fatal than the erro- 
neous order of return both as to time and place. 

In the recent case of the State vs. Narcisse Joseph, not yet reported, 
the order of appeal rendered in June made the appeal returnable ac- 
cording to law, and the transcript was filed in this Court, at New Or- 
leans, within ten days, and we held that the appeal should have been 
lodged at Opelousas in order to comply with the law, and that it was a 
fatal error to have selected another place for the return. 

The irregularity in the instant case is yet more glaring, hence the 
motion of the Attorney General to dismiss this appeal must prevail. 

















It is therefore ordered that the appeal herein be dismissed. 








No. 9510. 


THE STATE EX REL. E, BAUMAN ET AL. vs. JUDGE OF CiviIL DistrRicT 
COURT FOR THE PARISH OF ORLEANS, Division D. 








A mandamus properly lies to compel the city council to provide for the payment of an ack- 
nowledged claim against the city. If such mandamus is disobeyed, the judge issuing it 
can punish for contempt those guilty of the disobedience. 

In such case the process for contempt shou!d not be directed against the entire city council’ 
but against those only who have refused to obey the writ. 

Disobedience to a mandamus, ordering the city council to provide for the payment of a city 
debt, is shown by those members of the council who, after the debt is budgeted on the 
report of the finance committee, vote against an ordinance for its payment. 


A PPLICATION for Certiorari and Prohibition. 










Walter H. Rogers, City Attorney, for the Relators. 






The opinion of the Court was delivered by 
Topp, J. On the 5th of June, 1885, Herman Newgass, a creditor of 
the city of New Orleans, applied for and obtained a peremptory man- 
damus against the city council and the members thereof to provide for 








the payment of his claim. 

Eight members of the council refused to obey the writ. The claim 
had been placed on the budget, and the finance committee had re- 
ported an ordinance directing its payment, but the eight members 
above referred to, voted against the ordinance for its payment and by 
their vote defeated its passage, and at the same time signified their 
disobedience of the order requiring provision to be made for its pay- 
ment. 
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Thereupon under a rule taken, the members of the council, thus 
refusing obedience to the mandamus, were adjudged guilty of con- 
tempt by the judge who issued the writ, and were each sentenced to 
pay a fine of fifty dollars and to be imprisoned in the parish jail for 
ten days. 

They complain of this action of the judge, and have applied to this 
Court for writs of habeas corpus, certiorari and prohibition, under which 
they seek to have the sentence set aside and annulled. 

It is almost needless to say that the writ of habeas corpus—being 
only authorized in aid of the appellate jurisdiction of this Court—we 
cannot consider it, and must confine our attention to the other relief 
sought. 

1. The relators first contend that the proceeding for contempt was 
wholly unauthorized in this case, and that the party aggrieved by the 
non-action of the relaters in the premises, had his remedy under Art. 
636 of the Code of Practice, providing in certain cases for the enforce- 
ment of judgments by writs of distringas. 

In our opinion, that article is wholly inapplicable to the matter in 
hand. It relates to judgments and decrees rendered in the ordinary 
course of judicial proceedings, and not to peremptory orders issued in 
summary proceedings requiring or prohibiting the performance of 
some specific act. 

The thing ordered to be done by the relators in this instance, was 
the performance of a purely ministerial duty imposed upon them by 
law, that is, to provide for the payment of a just claim against the city, 


-and already placed as such on the budget of city expenditares. 


Under the law and the peremptory terms of the mandate addressed 
to them by a judge clothed with full jurisdiction over the subject, 
they were vested with no discretion in the matter—their plain duty 
was to obey the law and the writ. 

Courts would indeed be comparatively powerless, and the adminis- 
tration of the law and of justice utterly inefficient and worthless, if 


_judges possessed not the authority to enforce obedience to their legiti- 


mate orders by the process and mears herein complained of. 

2. The second contention of the relators is, that the process for con 
tempt should not have been levelled alone against the members refus- 
ing obedience to the mandamus, but directed against the city of New 
Orleans or all the members of the council. 

There is no force in this proposition. Dillon in his able work on 
Municipal Corporations, 2 vols, p. 876, in discussing the identical sab- 


_ject now before us says: ‘‘The writ, although directed to the corpo- 
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ration, is enforced through the members or officers whose duty it is to 
obey its commands, and if part of the officers or members have done 
all within their power to comply with the writ, the court will punish 
only those who are actually guilty of disobedience ; ” and this doctrine 
is placed beyond controversy by the decision of the Supreme Court of 
the United States in the case of Board Commissioners of Leavenworth 
vs. Sellew, 99 U. S. 623, 624. This decision is in accord with several 
others rendered by the State courts. 2 Metealf, (Ky.) 156; 15 Wis. 37 ; 
65 N. C. 114; 19 Wend. (N. Y.) 68; 13 Fla. 451. 

It is, therefore, ordered, adjudged and decreed, that the restraining 
order heretofore rendered be set aside, and the application for the re- 
lief herein sought be dismissed at the costs of the relators. 





CONCURRING OPINION. 
FENNER, J. I rest my coneurrence in this decree upon the absence 
of any ground for the exercise of our supervisory jurisdiction. 
This is not an appeal, and a proceeding for contempt is not appeal- 
able. Mere errors of law or fact afford no ground for the relief sought. 
We have but three inquiries to make, which are: 


Ist. Was the order, for the disobedience of which the relators were 
arraigned, such as the court had the power to make? It is not denied 
that it was. 

2d. Was the order of a kind such as to authorize proceedings for 
contempt for disobedience thereto? Confessedly it was. 


3d. Was the proceeding regular? It is only in cases where the 
proceedings are absolutely null and void, such as in the examples given 
in the Code. ‘When the inferior judge has refused to hear the party 
or his witresses, or has pronounced sentence without having cited 
them to appear,” C. P. 857, that our supervisory jurisdiction can be 
invoked. 

Improper joinder or non-joinder of parties, are not defects of the 
character referred to in the Code. It is sufficient that relators had due 
10tice and hearing and had the opportunity of setting up this and all 
other legal deferses against the contempt alleged. If the judge has 
heard and determined such defenses in due course of proceeding, mere 
error in his decision does not justify our interferance. 

Without suggesting that the course of the district judge was not 
perfectly proper in all respects, I rest my concurrence on the foregoing: 


grounds. 
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DISSENTING OPINION. 

Bermupez, C. J. The cemplaint of the relators is that they were 
committed for contempt by an incompetent court, without observance 
of the rule of proceedings in such cases. 

It cannut be doubted that the court had jurisdiction to make peremp- 
tory the mandamus addressed to the council directing the budgetting, 
ete., of the claim of the complainant, and had authority to enforce obe- 
dience to its absolute mandate, in the mode provided by law. 

The mandamus was directed to the board of councilmen and to the 
members composing 1t. The failure of the members is the failure of 
the board. All the members should have met and should have com- 
plied with the order of court. No discretion was left them in the mat- 
ter. For such failure, they are, as the component parts of the board, 
amenable for contempt as the board itself could be and would be, if it 
were a tangible or natural person. 

The mandate not having been complied with by the board, all the 
members are delinquent and the aggrieved party has no right to judge 
and determine which of those members are or not guilty of contraven- 
ing the peremptory command. 

The proceeding should be directed, not against certain members 

-Singled out, but against each and all, in order that they respectively 
might show cause why they should not be punished fer contempt. 

The councilmen who abstained from attendance may be as guilty as 
those who obstructed obedience, for it was their duty to be present 
and carry out the instructions of the court. 

It is by their appearance on the rule for contempt and their defense, 
that the guilt or innocence of each and all is to be determined by the 
court. 

If, in the course of the proceedings, it appear that some members 
have done all in their power to comply with the judicial command, 
they must be exonerated ; but, if-on the other hand, it is established 
that other members whose concurrence was indispensable, have not 
given it, either by acting in direct opposition or by omitting to act, 
the penalty attached to disobedience should be visited alike upon all 
who are recreant, for they were left no alternative. They are not 

-called upon to determine whether the thing ordered shall or not be 
‘done; but they are commanded to do it, unconditionally. 

In the present instance, it appears that the concurrence of one more 
member would have carried out the order of the court. 

If the relator in whose favor the mandamus was made peremptory, 

-had a right to leave out the members who did not appear at the meet- 
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ing, he had an equal right to do the same as to seven of the council- 
men who were brought to the bar for contempt. 

Surely he could do neither without gross and crying injustice. 

The proceeding against all the members guilty or not, is required by 
logic and is indispensable in the interest of public order, to prevent 
reprehensible discrimination. 

While under the application for a prohibition, the question of juris- 
diction has.come up and been decided, under that for a certiorari, the 
proceeding by rule against certain of the members only, is submitted 
for consideration, that its validity in point of form may be ascertained. 

Although the court had jurisdiction to make the mandamus peremp- 
tory and to enforce obedience to it, it was without authority to proceed 
against a few ; but should have done so against the body represented 
by all the members, reserving its action to exonerate and to punish 
according as each member would or not purge himself by his conduct. 


DISSENTING OPINION. 


PocuE, J. Eight members of the council of the city of New Or- 
leans, in an application for relief by certiorari, complain that they have 
been illegally held for contempt for having voted “nay” on a contem- 
plated ordinance of the council, the passage of which had been ordered 
by the court through a peremptory writ of mandamus. Their com- 
plaint embraces two points of alleged error ; oné of which is sufficient 
to entitle them to relief at the hands of this Court. 

As the writ of mandamus had been directed to the city of New Or- 
leans and the council thereof, the court was withont power or legal 
authority to direct its process for contempt against eight individuals 
forming part of a council composed of thirty members: 

The fact that eight negative votes were sufficient to defeat the pas- 
sage of the ordinance shows conclusively that several members of the 
council were absent; for if all the members had been present and had 
voted, the result would have showed twenty-two affirmative votes, 
and the ordinance would thus have been passed, and the relator in the 
mandamus case would have had no right to complain. .Under that 
state of the case, the court would have been powerless to proceed 
against the members who have cast negative votes. The purpose of 
its mandate would have been accomplished, and its power over the 
subject-matter would have been exhausted. 

Whence does the judiciary department derive its power to single out 
a few component parts of a legislative functionary, and to hold them 
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in contempt for their votes? Conceding the power of courts to punish 
a board of commissioners or a municipal council for disobedience of 
the mandates of a competent tribunal, it is plain that the proceeding 
or mandamus cannot be directed to the persons composing the board 
or council, but the process must be addressed to the body as a unit. 
Such was the course pursued in this case in reference to the mandamus.. 
But when the court was met with a disobedience of its mandate, the 
rule for contempt was not levelled at the disobedient body, the only 
defendant or respondent in the mandamus proceeding, but was taken 
against a component or fractional part of the body only. This was. 
manifestly error, and it involved the court in the exercise of a power 
not conferred by law and not inherent in the court. 

This proposition is not met or answered by the argument that the 
error complained of is at most one of form. It involves a question of 
right, and puts at issue the assumed power of the court to proceed 
against individuals for acts of alleged disobedience of a body cor- 


porate. 
Under a correct proceeding, the absent members might have been 


found as much in contempt as the members present who had voted in 
the negative on the contemplated ordinance ; and the obedient mem- 
bers of the body, the true and only respondent, could easily have 
purged themselves of the alleged contempt of the authority of the 
court. 

These views are supported not only by reason and logic, but by 
most respectable authority. State of Iowa ex rel. Rice vs. Smith, 19 
Iowa, Reports, p. 334; Board of County Commissioners of Leaven- 
worth Co. vs. Sellew, U. S. 624. 

The absolute illegality of the process for contempt against the rela- 
tors herein, is further demonstrated by the following consideration : 
the rule is settled that courts cannot take judicial cognizance of muni- 
cipal ordinances, which must be alleged and proved in order to be 
judicially considered or enforced, a fortiori courts cannot take judicial 
notice of the particular votes cast in a council meeting by each indi- 
vidual member of the body. The manner of their voting can only be 
proved or considered in contradictory proceedings, and not ex parte. 

Hence the process must of necessity issue against the whole body, 
as the only mode by which the individual members who have refused 
obedience to the mandamus, can be reached and properly dealt with. 

In this very case the writ was directed against nine members and, 
on investigation, it was discovered that only eight had cast negative 


votes. 
I therefore dissent from the opinion and decree of the majority. 
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No. 9586. 


THE STATE EX REL. C. N. Rota vs. JUDGE OF THE District CourT 


FOR IBERVILLE. 

The dissolution of an injunction on bond is an exercise of the discretionary power vested 
expressly in the judge by the terms of the Code of Practice. When refused. a man- 
damus will not lie to compel a dissolution, The remedy is by appeal. 

Where partnership property has been sequestered by one of the partners to prevent devas 
tation and irreparable injury by the other partner, and the property remains in judicial 
custody, this other partner cannot have the sequestration set aside on bond under Art. 
279 of the Code of Practice. He is not such defendant as is contemplated by that article. 
The sequestration is not of his property but of the property of the partnership in wnich 
he has only an interest. 

A sequestration is indivisible so long as the property to be seized is undivided. The release 
on bend of one half of each piece of property would leave the other half of each piece in 
the sheriff's hands, and as that officer could permit no interference with that the release 
would be a vain act. 

When acts of preservation are necessary to be done at once on sequestrated property and 
the judge has issued an order for their performance, a writ of prohibition will not issue 
commanding him not to execute that order. The judge’s first duty is to preserve prop- 
erty in judicial custody. 


A PPLICATION for Mandamus and Prohibition. 


David N. Barrow and Geo. L. Bright for the Relator. 


The opinion of the Court was delivered by 

MANNING, J. The relator alleges that John F. Neely has filed a suit 
against him in the Iberville court for the settlement of an alleged plant- 
ing partnership in which Neeley has obtained writs of injunction and 
sequestration, the first prohibiting the relator and the sheriff from re- 
moving or selling any part of the partnership property, and the last 
sequestering the whole of that property—that he applied to the judge 
to bond both the injunction and the sequestration and was refused, 
and hence applies for a mandamus to compel the judge to grant these 
orders. 

He further alleges that in the course of these proceedings the judge 
has ordered the sheriff to take off or use certain parts of the seques- 
tered property, and that the relator applied for a suspensive appeal 
from that order and was refused, and hence he applies for a writ of 
prohibition to prevent the execution of that order. 

The partnership is of the Upper Eimea plantation, upon which cane 
is cultivated, and these writs were issued in October, a time of the year 
when measures must be taken to manufacture the cane into sugar or 
the crop will be lost. 
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The respondent judge justified his actiou in refusing to dissolve the 
injunction on bond on the ground that it was an exercise of discretion- 
ary power vested in him in such cases, and the remedy was by appeal. 
This ruling was doubtless based on State ex rel. Morgan Railroad v. 
Judge, 36 Ann. 394, and antecedent cases, and its correctness does not 
seem to be questioned by the counsel for the relator. 

But the counsel maintains that no such discretion is vested in the 
judge in setting aside sequestrations on bond, but that the relator’s 
right to that remedy is absolute. 

The terms of the article would seem to favour that construction—a 
defendant against whom a mandate of sequestration has been obtained, 
except in cases of failure, may have the same set aside by executing 
his obligation, etc. Code Prac., Art. 279.. But the respondent judge 
denies that the relator, strictly speaking, is a defendant within the 
aneaning and intent of that article. 

The suit of Neeley v. Roth was for the dissolution and settlement 
of a planting partnership, and the sequestration was of the whole part- 
nership property, embracing the crop and all the implements and ap- 
purtenances. It was undivided, was owned jointly by Neeley and Roth, 
and each was half owner of every piece and part thereof. The seques- 
tration was indivisible so long as the property was undivided. If Roth 
had been permitted to bond his moiety of each piece of the sequestered 
property, the other moiety must have remained in the sheriff’s hands, 
and that officer could not have permitted any interference with that, 
#0 that setting aside the seqnestration of Roth’s moiety would have 
een an idle act. 

Besides, the sequestration was not of Roth’s property but of the prop- 
erty of a partnership in which he liad only an interest, and the:efore 
the judge was quite correct in saying Roth was not such defendant as 
the Code of Practice contemplated in the article. The execution of the 
bond under that article would not have entitled him to the possession 
of Neeley’s half of the partnership effects, so that to have granted the 
order demanded would have been to maintain the sequestration in part 
and to set it aside in part in relation to each several piece of property. 
And as granting the order would not have entitled Roth to the posses- 
sion of the whole partnership property, the only alternative was to 
refuse it in its entirety. 

Besides, and we emphasize this feature, the ultimate object of this 
suit was te compel a judicial liquidation of the partnership. The 
appointment of a receiver wasprayed, and thus the partnership effects 
were to be taken out of the hands of either partner and pet directly in 
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the control of an officer of the court. It does not appear that the prop- 
erty was in Roth’s sole possession, his partner Neeley being also on 
the premises. 

Another consideration applicable to this case enforces this view. 
The petition for a sequestration charges Roth with acts of vandalism 
on the Upper Eimea plantation, among which are the wanton and ma- 
licious destruction of ornamental and shade trees, thus exhibiting a 
fixed and malicious purpose to irreparably injure his co-owner. 


The object of the sequestration, or one of its objects, was to prevent. 


this devastation, whereby not only particular pieces of property were 
destroyed but the whole property was irretrievably deteriorated and 
its value as a whole was lessened. The sequestration was therefore an 
auxiliary writ to the injunction, and both were necessary to complete 
Neeley’s remedy. The refusal to dissolve the injunction on bond would 
have been useless to him if the sequestration had been set aside, and 
the judge saw that if he had refused the one order and granted the 
other he would have been holding to the applicant fruit that instantly 
turned to bitter ashes. 

The refusal of a suspensive appeal from the order directing the sheriff 
to take off the crop was simply a refusal to permit interference with 
the custodian of the property in doing what was absolutely essential 
to its preservation. 

The time within which a crop of cane can be converted into sugar is 
short in our climate. The manufacture of sugar is subject to manifold 
interruptions and accidents, and is precarious under the most favour- 
able circumstances. The whole of the cane crop on this plantation was 
in the legal custody of the sheriff in October, and the order to that 
officer to do what must be done then or could not be done at all, was 
simply a command to him to preserve what was perishable in the only 
way in which that particular perishable thing could be preserved. To 
have granted a suspensive appeal from such order would have para- 
lyzed the authority of the sheriff, destroyed the property of the appli- 
cant for the writs and of the partnership and its creditors, and given 
over the whole subject of litigation to the caprice of the appellant. It 
was preeminently the duty of the court to require its executive officer 
to preserve the property in his custody, and which the court had re- 
quired to stay in his custody when it refused to dissolve the one writ 
and set aside the other on bond. The object of the writ of prohibition 
was to prevent the execution of an order that the court was bound to 
make and have executed. 

The application for the writs is refused at the costs of the relator. 
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No. 9537. 


Mrs. Frances C. Moore vs. Junius Hart. - 


This case involves questions of fact alone, and the conclusions of the judge @ quo are ap- 
proved. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 


Thos. J. Semmes, W. B. Lancaster and J. J. O'Connor for Plaintiff 
and Appellant. 


C. H. Iuzenberg and H. E. Upton for Defendant and Appellee. 





The opinion of the Court was delivered by 
Fenner, J. Plaintiff in her petition alleges that her son, Charles. 
Moore, died in this city on January 15, 1884, and that his succession 
was opened in the Civil District Court of this parish on January 17,. 
1884. That her said son, on the day of his death, had in his posses- 
sion $6000 belonging to her, and which he held as her depositary ; that 
at the time of his death, said sum of $6000 was in the iron safe of her 
said son, set apart as a package, or in packages of National Bank 
notes or United States Treasury notes, and marked with her name as 
the owner thereof; that said safe was in the office of her said son, 
which office was in the premises occupied by defendant, Junius Hart, 
on Canal near Rampart street in this city. Thatimmediately after the 
death of her said son, and on the day that he died, the defendant, 
Junias Hart, applied to her for the keys of said iron safe, where said 
money belonging to her was deposited, stating it was necessary to 
obtain the title papers of the grave lot which her deceased son owned, 
in order that preparations for the burial of his remains might be 
made. That, induced by said representations, she delivered to said 
Hart the keys of said iron safe; two days afterwards said Hart re- Fd 
turned the keys, stating that he had taken possession of said packages 
of said money for her account, inasmuch as they were her property, 
And further avers in her petition that said Hart was aware of the fact- 
because of her son’s occupancy of the office aforesaid or the premises 
of said Hart, and from intimacy with her son, had obtained from him 
in his lifetime information as to the ownership of said money thus 
specially deposited and set apart_as the property of plaintiff. She fur- 
ther alleges that said Hart refuses to deliver said sum of money to 
her or recognize her ownership therein, and prays that said Hart be 
condemned to deliver to her said packages of money, or in lieu thereof, 
the sum of $6000, with interest from January 15, 1884, and costs. 
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Such are the material averments contained in plaintiff’s petition. 
The answer of defendant is a general denial. 


The law establishes, as applicable to human relations as well as in 
physics, a certain passive principle of vis inertia, under which the ex- 
isting status is permitted to persist unless overcome by some contrary 
force of superior power. The judiciary, when called upon to apply 
such contrary force, refuses to do so unless the grounds of law and 
fact upon which the interference is claimed be established with such 
reasonable clearness and certainty as to satisfy the judicial mind of the 
necessity of interfering. 

This doctrine has been crystallized in the hackneyed and somewhat 
exaggerated aphorism that “the burden of proof is upon the plaintiff, 
and that to recover he must make his claim certain; to make it only 
probable is not enough.” 

It is obvious that where, as in this ease, the plaintiff’s claim rests 
upon a charge of crime against the defendant, the principle above 
stated is reinforced by the powerful presumption of innocence and 
thus demands the strictest application. To establish her claim, it was 
absolutely necessary fur plaintiff to prove two things, viz: 

1. That, at her son’s death, there was in the safe referred to a sum 
of money belonging to her and not to her son. 

2. That defendant unlawfully took possession of :aid money and re- 
fused to deliver it to her. 

If the money, whatever its amount, remained the property of her 
son, and if he was a mere debtor of the mother, in whatever amount, 
plaintiff has no case. For the evidence is uncontradicted that the 
son’s succession was regularly opened and administered; that an in- 
ventory was duly taken; that the heirs, including plaintiff, concurred 
in a notarial act of sale by which they sold to Junius Hart, with fall 
subrogation, all their rights as heirs in and to said succession, he as- 
suming all its liabilities; that before signing the act, plaintiff was 
distinctly asked whether she had any claim against the succession, 
had matters fully explained to her, was warned not to sign if she had 
any such claims; and signed the acts. 

Thus, under the facts of the case, as well as under the pleadings, 
she has no standing in court as heir or as creditor of Charles Moore, 
but must stand or fall by her proof of ownership of the money claimed. 

Now it appears that Charles Moore was a broker in public school 
teachers’ certificates, and that several years before his death he had 
received $1700 or $1800 of his mother’s money, which he employed in 
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his business and had never repaid. Of course, he was a mere debtor 
of his mother for the amount. 

What the terms of the loan were does not appear, but it is possible 
he considered that he would account to her for the profits made on it, 
and that, in his lucrative business, the sum might have swelled to 
$6000 at the titne of his death. 

It may be that he did tell his mother, as she swears, before his death,. 
that he had $6000 belonging to her, and even offered to turn it over 
to her, and advised her to take it; but, if this be so and had she ac- 
cepted this offer, the likelihood is that he would have handed her $6000: 
of the large amount of school certificates which were found in the safe 
at his death. 

Upon this slender foundation, with feminine inexactness of compre- 
hension in business affairs and haste to jump at conclusions, this good 
lady has, no doubt, honestly built up her belief that her son had told 
her that he had in the safe six thousand dollars in bank notes put up 
in a package and marked with her name, and thus set aside as her 
property. 

If he had told her so, the insufficiency of such a statement as a basis 
for such a claim against the defendant, would be apparent. But the 
reading of her own testimony does not establish that he ever made 
such a statement in the distinct terms above mentioned. 

None of the surrounding circumstances support the theory that her 
son had any such sum of money in the safe. He kept books in his. 
business and they exhibited no indication of it; and it is shown that 
he was, at the time, in need of money for his business. 

It is needless to say that the allegation made in the petition that de- 
fendant had acknowledged having found and taken the package of 
money, is entirely unsupported by the evidence. 

We conclude, therefore, that there is no proof that Charles Moore 
left in his safe, at his death, $6000 or any sum of money placed ina 
package marked with her name and set apart as her property ; and 
while he may have told her that he had $6000 for her in his sate, her 
own testimony does not convince us that he made such statements 
with regard to its setting apart as would change the relation of debtor 
and creditor and transfer to her the property in suehasum. Her ori- 
ginal statement of what he said conveyed no such idea and it was only 
on cross-examination that she strengthened and added to her first 
account. 

This leaves no foundation for plaintiff’s case and dispenses us from 
the necessity of discussing the singular conflict of evidence touching 
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defendant’s obtention of the keys. Even if defendant did get the 
keys and has falsely denied the fact, while this might excite a sus- 
picion of some sinister motive and conduct, it would, by no means, 
establish that he took $6000 belonging to plaintiff, when there is no 
proof that the safe contained anything belonging to her. 

But the judge a quo, who heard and saw the witnesses, evidently 
gave his belief to those of defendant, and we see no reason to differ 
from his conclusion. 


Judgment affirmed. 








No. 9534. 
SUCCESSION OF JACOB STRAUSS. 


A testamentary disposition by which the testator bequeaths all his property to his gran@ 
children. on condition that the legacy should remain under the administration of his- 
testamentary executor urtil the legatees shall have reached the age of majority, does 
not create a fidei commissum, and has not the character of a condition which is impos- 
sible or reprobated by law. Under such a disposition the executor is not made a legatee 
with instruction to preserve for and turn over the property to another person. 

A disposition whereby the testator bequeaths his whole property to his minor grand-chil- 
dren, on condition of their reaching the age of majority, but that in default thereof, the 
property shall pass to certain designated charitable institutions, isnot amenable to the 
objection that it is a substitution as prohibited by the civil code. 

That feature of a will presents a double institution of heirs depending upon a suspensive 
condition, but not a double testamentary disposition of the same property, first in favor 
of one person, and at his death to another person. In this case if the legacy ever vests 
in the grandchildren, it cannot never reach the asylums, under the effect of the will. 

Legatees, whether of age or under age, cannot accept a testamentary succession in part or 
on conditions different from those imposed by the testator. 


PPEAL from the Civil District Court for the Parish of Orleans. 
= Houston, J. 


J. Q. A. Fellows and John Bassich, Jr. for the Natural Tutor, Appel- 
lant: 


1. The will of Jacob Strauss contained the following clauses: ‘I give all I may die pos- 
sessed of tomy grandchildren, Charles E. S. Cass and Isabella A. Cass. The giving to 
them to be conditioned on their attaining the age of majority. In case either of them 
die before attaining the age of majority. then the part or portion given as above con- 
ditioned to accrue to the survivor likewise conditioned on such survivor attaining the 
age of majority. The true intent being to make my said grandchildren my universal 
legatees upon condition that they reach majority. I desire that during the minority of 
my said grandchildren, the sum above given them conditionally be administered by my 
friend Judge E. D. White, of this city, without security. He to administer same for 
their benefit and pay over same to them on the happening of the conditions on which 
my gift is based. I expressly exact as a condition that none of the property be ever, in 
any way. during the minority, administered by their fatner. In the event of my said 
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grandchildren dying before reaching the age of majority, then I institute as my universal 
legatee the Tewish Widows and Orphans Asylum, the Little Sisters of the Poor, etc., 
‘share and share aljke.” 

Contended that the above will and its clauses is a prohibited substitution and jidei commissa, 
as such a nullity and must be considered as not written. And said will is further null 
because it divests the seizin given by law in favor of said minors, who are legal and 
forced heirs of their deceased grandfather's estate. Said will further imposing an ille- 
gal condition on their legitime. ‘The giving to them being conditioned on their attain- 
ing majority.” Rev. Civil Code, Arts. 1519 and 1520; Domat Civil Law, Cushing edd., 
vol. 2, Art. 3823; Laurent, vol. 14, sec. 402, p. 440, De la jiducie; Clague vs. Clague, 13 
Lon., O. S., p. 1. 

“A disposition by will, in which the property of the estate is to remain in the hands of the 
executors, until the testator’s children or heirs arrive at the age of majority, cannot be 
distinguished from one that would authorize the executors to keep it and preserve it for 
and return the estate to them, which is a jidei commissa, or trust, and is forbidden by 
law.” Succession Foucher, 30 La. An., p. 1017; Succession Cochrane, 29 An., p. 235; 
Succession Will. Steven, 36 An., p. 755. 

“‘Whenever the disposition is made in such terms as necessarily to comprehend a charge to 

Dats keep for and transmit to a third person. it contains a substitution, although not lit- 

’ terally expressed. In every substitution or jidei commissa the agency of three persons is 
required, viz: the donor or testator, the person who receives for a certain time and the 
one to whom is bound to transmit it. Farrar vs. Cutchon, 4 Mar., N. S. p. 48; Arnaud 

' vs. Torbe, 4 Lou., p. 502; Harper vs. Stanbrough. 2 Lou. An. p. 377. 

‘Code Napoleon, article 896, corresponding with article 1507 of our Rev. Civil Code, prohib- 
its substitutions only, while our Code prohibits jfidei commissa also. Any disposition 
mortis causa or inter vivos, by which a person is requested to preserve for and return 
a certain thing to another person is null, being a fidei commissa. the charge de rendre 
appears to be the distinctive characteristic of the fidei commissa. The prohibition of 
the Code is so general that no particular class of fidei commissa is excepted from it. 
Ducloslange vs. Ross. 3 An., p. 433; 5 Toullier, p. 28, 30 An., pp. 1020, 1021; 1 Rob. 

. 117. 

Those who lend their names to fidei commissa are viewed, in all cases, as spoliators, and 30 
far from being bound to return the property placed in their hands to the incapable lega- 
tee, they contract no other obligation than to restore it to the heirs at law, with the 
fruits and interests accrued even before demand. ‘‘Badillo vs. Tio, 6 An., p. 129 and 
136, citing Domat and other authorities. 

The nomination by the grandfather in his will of a tutor to his minor grandchildren legatees, 
(or an executor or special administrator to administer the legacy) to the prejudice of 
their surviving father and mother, is illegal and the dispesition null and must be re- 
puted as not written. 10 La. An, p. 169, Hoggatt vs. Moraucy; Succession Foucher, 
30 An., pp. 1020-1; Laurent, sec. 403, pp. 441, 442; Rev. Civil Code, 250, 253, 256, 257 ; 
13 La.,1; 10 An., p. 169, and 12 An., p. 767. 

When the testament of a grandfather, in favor of his minor grandchildren, is a jidei com- 
missa or substitution and null as such, the grandchildren being legal heirs ad intestatio 
(no one having a greater right) are entitled not only to their legitime but to the grand- 
father’s entire estate, the same to be at once delivered over to their father, their natural 
tutor, to be administered for their benefit as above shown. Rev. Civil Code, articles 
886, 887, 940 and 941 ; Chabot des Successions, vol. 1, pp. 52 and 53; Marcadé Code Civil, 

vol. 3, p. 33; Rogron Code Civil, p. 150, art. 724; 15 An., Perin vs. McMicken, p. 158. 

oa} The legitime gves to the forced heirs by operation of law, unaffected by any restrictions, 

vs modifjcations or conditions imposed by the ancestor, and dispositions imposing such re- 
strictions modifications or conditions must be reputed as not written. Rev Civil Code, 
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articles 1710, 1493 to 1501 and 1687; Rogron C. Civil, art. 915, p. 192; Laurent, vol. 12 
pp. 197-199, sec. 149; Demolombe des Donations, vol. 2, p. 38; Merlin Question, Verbo 
Legitime, vol. 17, p. 150, sec. 7; 13 Lou., O. S., p. 9, and Succession of John Turnell, 32 
La., p. 1218; 3 Mar. 485. 
Nicholls & Carroll for the Executor, Appellee. 





The opinion of the Court was delivered by 

Pocuf, J. The controversy presented by the pleadings in this case 
involves the question of the validity of the olographiec will of the late 
Jacob Strauss, which is of the following tenor: 

“This is my last will and testament, entirely written, dated and 
signed by me, New Orleans, September 20, 1882: 

“I give all I may die possessed of to my two grandchildren, Charles 
Edward Stanislaus Cass and Isabella Amanda Cass, the children of 
my deceased daughter, Marie Louise Cass. The giving to them to be 
conditioned on their attaining the age of majority. In case either of 
them die before attaining the age of majority, then the part or portion 
given as above conditioned to accrue to the survivor, likewise condi- 
tioned on such survivor attaining the age of majority. The true in- 
tent being to make my said grandchildren my universal legatees upon 
the condition that they reach majority. I desire that during the min- 
ority of my said grandchildren, the sum above given them condition- 
ally be administered by my friend, Judge E. D. White, of this city— 
without security—he to invest said amount in good securities and apply 
the proceeds to the education and support of said grandchildren. He 
is to administer the same for the benefit of said grandchildren, and 
pay over the same to them on the happening of the conditions on 
which my gift to them is based. I expressly exact as a condition that 
none of the property given by me to my grandchildren be ever, in any 
way, during their minority, administered by their father. In the 
event of my said grandchildren dying before the happening of the 
condition by me above mentioned—that is, they or either of them 
reaching the age of majority, then I institute as my universal legatee 
the Touro Infirmary, the Jewish Widows and Orphans’ Asylum, the 
Little Sisters of the Poor, the St. Mary’s Catholic Orphan Asylum— 
share and share alike to each of said institutions. I institute and ap- 
point Judge E. D. White my testamentary executor, with seizin and 
without security. This entirely written, dated and signed by me at 
New Orleans, this 20th September, 1882.” 


J. STRAUSS. 
_ The nullity of the will is propounded by C. L. C. Cass, the father 
and natural tutor of the two grandchildren of the deceased appellant 
herein on substantially the following grounds: 
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1. That the will contains a fidei commissum and a substitution,, 
which are both prohibited by our laws. 


2.. That it divests the minors of the seizin of one-third of their: 


grandfather’s estate, to which they are entitled under the law as forced’ 
heirs. 
:. 

The charge of a fidei commissum refers to that disposition in the will 
which subjects the property of the testator to the administration of 
the testamentary executor until the minors’ legatee shall have reached 
the age of majority. 

Under the provisions of our code, a fidei commissum is understood to 
be ‘‘a disposition by which the donee, the heir, or legatee is charged 
to preserve for or to return a thing to a third person.” C. C. 1520. 


Now under the terms of this will, the executor is neither a donee, 
an heir or a legatee. No part of the property of the testator is be- 
queathed to him, to be preserved for or turned over to another person 
or succeeding legatee, and it is clear that no right of ownership, either 
in trust or otherwise, is intended to be vested in him. The only power 
or right with which he is clothed by the will is one of administration, 
and under the circumstances it partakes more of the character of an 
onerous duty than of an enviable right. The practical effect of that 
feature of the will is to vest the usufruct or right of enjoyment of the 
testator’s estate in his grandchildren, subject to the executor’s ad- 
ministration, until they shall have reached the age of majority, and 
bequeath to them the naked ownership of the same at the time that 
they shall reach that age. C. C. art 1522. 


Such a disposition is not amenable to the reprobation of our law. 

The identical question came up and was exhaustively considered by 
our immediate predecessors in the case of the succession of Macias, 31 
Ann. 127. That precise condition was found in the will of Mrs. 
Macias. and the court held that it was not impossible or reprobated by 
law. We therefore hold that the will of Jacob Strauss, is not inval- 
idated by reason of that condition. 


But it is charged that the disposition by which the testator bequeaths 
the whole of his property to one of his grandchildren in case of the 
death of the other before the latter reaches the age of majority, and 
by which he directs that his property shall pass in equal shares to four 
designated charitable institutions, in case both of the minors should’ 
die before they have reached their respective ages of majority, con- 
tains a forbidden substitution. 


Manes 
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As we have already shown, it ajpears from a consideration of the 
will, that it bequeaths no part of the testator’s property in full owner- 
ship to his grandchildren before they reach the age of majority. 

If that condition does not happen, the property of the testator passes 
at once and in full ownership to the designated asylums. But in case 
that both minors, or one of them, shall reach the age of majority, the 
condition under which the asylums could become legatees under the 
will does not happen, and from that moment their connection with the 
will is forever severed. 

The testator does not pretend to make two testamentary disposi- 
tions of the same property, by making it descend asa legacy to one 
person, and at the death of that legatee, to pass it to a subsequent 
legatee, independently of the will power of the first legatee, or of the 
existence of forced heirs to his succession. 

It follows therefore that that feature of the will cannot be assimi- 
lated to the prohibited substitution referred to in our code. 

These views have always prevailed in the jurisprudence of France, 
from whose code we have derived the provision of our own code on 
this subject. Code Civil, art 896; Marcadé, vol. 3, p. 364 et seq. 

The Court of Cassation and other French tribunals have uniformly 
and correctly ruled that a double institution of heirs, depending upon 
a suspensive condition, which is the case with the will in hand, does 
not present the features of a prohibited substitution Its essential 
characteristic is that both of the instituted heirs shouid in turn, and 
under the effect of the will, become the absolute owners of the prop- 
erty, or that one should succeed the other as legatee of the same thing, 
under the expressed will and directions of the testator. Journal du 
Palais, 1885, p. 520, Gildan vs. Phillippon. 

IT. 

We shall now consider the objection to the will on the ground tnat 
it imposes illegal conditions on the legitimate portion of the forced 
heirs. At the threshold of that inquiry we are confronted with the 
following provisions of our code: 

Article 986: ‘He who has the power of accepting the entire sneces- 
sion cannot divide and only accept a part.” 

Article 1016: ‘A succession can neither be accepted nor rejected 


conditionally.” 

It is conceded that the testator’s grandchildren have no forced legal 
claim to more than one-third of his estate. and that he had the perfect 
legal option to dispose by will of the remaining two-thirds of his es- 
tate to another or different person. Hence in the case of a will by 
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their grandfather, they had no absolute legal right to that portion of 
his estate. 


It is equally clear that he could legally impose any condition; pro- 
vided it was not impossible or reprobated by law on any person whom 
he selected as the object of his bounty for that proportion ef his 
estate. 


Now in commenting on these provisions of law, which apply as well 
to testamentary as to intestate successions, (C. C. 975) this Court used 
the following language in the Succession of Macias: 

“A conditional legacy—when the conditions imposed by the testator 
are neither impossible nor reprobated by law—must and can be accep- 
ted by or for the legatee but in accordance with the terms of the will. 
Whether of age or under age, the legatee cannot be allowed to divide 
his acceptance to take the donation and repudiate the conditions on 
which it was made, or take it on conditions which differ from those 
fixed by the donor. He must accept it as it is or reject it.” 

Following in the same train of thought on the same subject, the 
present court, in the succession of Turnell, 32 Ann. 1218, said : 

‘We think it clear, on both reason and authority, that where the 
will bequeaths to the forced heir more than his legitimate portion, the 
testator may attach to the bequest any lawful conditions, and in such 
case the forced heir must exercise the option of either accepting the 
bequest as a whole, with the conditions attached, or of renouncing all 
testamentary advantage and claiming his legitime only as secured to 
him by the law independent of the testament,” 

Having shown hereinabove that the conditions attached to his 
bequest by Strauss were neither impossible or reprobated by law, it 
follows that the will must either be accepted in whole or renounced 
entirely. The conditions imposed by the testator were not intended 
and must not be construed as imposed on the legitimate portion of his 
forced heirs, but for the balance of the estate which he would doubtless 
have disposed of to the exclusion of his grandchildren, had he for a 
moment supposed that they could have obtained it independently of 
his will and of the conditions which he attached thereto. 

If these grandchildren were of age and were in court in their own 
right they could not claim one portion of the estate as forced heirs, 
.and the remainder as beneficiaries under the will. The law would 
compel them to elect whether they would as forced heirs take their 
legitime without conditions, or accept the whole estate under the con- 
ditions imposed by the testator.- But their tutor, who now acts in 
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their behalf, has no authority to exercise that option, the law elects 
for them to accept the most advantageous position in their behalf. 
Hence we have no other alternative but to enforce the execution of 
the will as a whole and al) in its parts. These were the conclusions 
reached by the district judge, his decree must therefore be sustained. 


Judgment affirmed. 








No. 9580. 


Tue STATE oF LOUISIANA ‘VS. ADOLPHE FONTENETTE. 


Where the blank for the year in an indictment is unfilled, the State may amend by inserting 
the proper year even after the evidence has closed. 

In charging the crime of an assault with intent te commit a rape, it is not doplex pleading 
to charge a battery as well as an assault. The assault is a component part of the crime. 
an ingredient of it, and the battery is only an aggravation of the assault, both being the 
acts of the accused while endeavoring to carry ont his intent to commit the more 
heinous crime. 


PPEAL from the Twenty-fifth District Court, Parish of Lafayette. 
Ps DeBaillon, J. 


M. J. Cunningham, Attorney General, and R. C. Smedes, District At- 
torney, for the State, Appellee. 


Mouton & Martin for Defendant and Appellant. 


The opinion of the Court was delivered by 

MANNING, J. The defendant was convicted of an assault with in- 
tent to commit a rape and was sentenced to twenty-three montis’ 
confinement at hard labour. 

After the evidence was closed the District Attorney moved to amend 
the indictment by inserting the year 1884 in the blank, thus conform- 
ing the indictment to the proof, to which the defendant reserved a 
bill. 

Among the many beneficial amendments of criminal practice made 
by our statutes is that which enacts that no indictment for any of 
fence shall be held insufficient for omitting to state the time at which 
the offence was committed unless time be of its,essence, nor for stating 
the time imperfectly or on a day subsequent to the date of the indict- 
ment or an impossible day. Rev. Stats. sec. 1063. And when objec- 
tion is made to any defect in the indictment apparent on its face the 
court is autorized to amend it forthwith. Ibid. sec. 1064. 

The provisions amply justify the amendment complained of. State: 
v. Williams, 31 Ann. 146; State v. Johnson, 35 Ann. 842. 
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The motion in arrest is for duplicity in that two separate and dis- 
tinct offences are charged in one count. The charge is that the defen- 
dant ‘violently, maliciously and feloniously did make an assault upon 
the person of one Althea Dubois with the intention her, the said Althea 
Dubois, then and there violently, maliciously and against her will, to 
ravish and carnally to know, and further that said Fontenette, her, the 
said Althea Dubois, then and there did beat aud illtreat and other 
wrong to her did, contrary, ete.” 

The defendant’s contention is that with the more serious charge 
there is coupled another of assault and battery. 

The objection is not well taken. Our statute is very succinct—who- 
ever shall assault another * * with intent to commit rape shall, etc. 
Rev. Stats. sec. 792. The crime has to be construed according to the 
common-law and we look to the common-law for the form of the in- 
dictment unless our own statutes have otherwise ordered. Rev. Stats. 
sec. 976. The common-law form usually charges the assault with the 
addendum of “beat and ill-treat” before the charge of rape and is the 
better way, 1 Archbold Cr. Pr. and Pl. 1011, though it is sometimes 
charged as in this indictment. Wharton’s Precedents, 127-8. 

The crime charged is not committing a rape, which is a distinct of- 
fence punishable with death. Rev. Stats. sec. 787. It is an assault 
with intent to commit the more heinous crime and the assault must 
therefore be charged. Even if a battery be charged as well as an as- 
sault, as was done in this indictment, it is not bad for duplicity because 
the battery is part of the assault. It is the act or one of the acts of 
the accused done at the moment he was endeavoring to carry out his 
intent to commit the rape. 


Judgment affirmed. 








No 9514. 


JOHN TAYLOR vs. BERTRAND SALOY. 

Where, at the moment when the debtor acquired an immovable, there stood recorded against 
him in the parish a judgment, the judicial mortgage resulting from such record attached 
to the property eo instanti with the ownership, and he could not acquire a homestead in 
said property to the prejudice of such mortgage. 

The jurisprudence is constant and uniform that privileges, mortgages and real rights attach- 
ing to property cannot be disturbed or affected by homestead rights which did not exist 
at the moment when they attached. 

‘The rule covers judicial as well as conventional mortgages. 


APPEAL from the Twenty-fourth District Court, Parish of Plaque- 
4 mines. Monroe, judge ad hoc. 


a 


James Wilkinson for Plaintiff and Appellee: 


Act 52 of 1865 (R. S. sec. 1691) created homestead exemptions in Louisiana. 
Articles 219, 220, of the Constitution of 1879, did not repeal, but extended the provisions of 
this law. 34 Ann. 339. Neither has, nor can, the Legislature modify said law regulating 
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rights to homesteads existing before the adoption of the Constitution, or enlarge the 
remedy on judgments arising from debts contracted prior to that time. Art. 220, Const. 
1879. The right to the homestead is a matter of public policv, not susceptible of con- 
ventional waiver or of mortgage. Art. 222. The Act of 1865 was read into defendant's 
judgment. 37 Ann. 17. 

One owing a judgment rendered in 1876 and recorded in 1877, may acquire a homestead in 
1881, unincumbered by mortgage, and as against such judgment debt mo registry of the 
homestead is necessary. 35 Ann. p. 927, and authorities there cited. 

Even if registry be necessary to protect plaintiff's homestead as against judgments rendered 
prior to the Constitution of 1879 and Act 114 of 1880, registry herein was made within a 
reasonable time, and before any intervening rights had accrued. 34 Ann. 337. 


R. T. Beauregard for Defendant and Appellant: 


Under the homestead provisions of the Constitution of 1879, the exemptions therein pro- 
vided take effect only from the date of registry, and are inoperative against debts con- 
tracted and judicially recognized prior to such registry. 34 Ann. 1013; 35 Ann. 929. 

Hence, a judgment obtained and recorded in 1877, founded on an indebtedness existing in 
1876, is executory against property acquired by the judgment debtor in 1881, the home- 
stead as to which was declared only six months after his acquisition of same. The judg- 
ment debtor is not then shielded by the Homestead Act of 1865, nor the established juris- 
prudence, which does not embrace the case at bar. 32 Ann. 805, 979; 33 Ann. 240, 320; 
34 Ann, 331; 37 Ann. 162, 263. 

For, in the interval between the judgment debtor's acquisition of property in 1881 and his 
declaration of homestead relating thereto six months after such acquisition, the judg- 
ment creditor's judicial mortgage extends and attaches to said property, and cannot be 
defeated by such ex post facto homestead declaration. R. C. C. 3328; 35 Ann. 829; R.C. 
C. 1338; 21 Ann. 253; 32 Ann. 983. 

On the dissolution of an injunction staying execution of a money judgment, damages are 
allowable, less the credit,on the amount due. 27 Ann. 173; 15 Ann. 70; C. P. 304; 32 
Ann. 974. 775, 718. 


The opinion of the Court was delivered by 

FENNER, J. This case is submitted upon an agreed statement of 
facts and on questions of law arising thereupon, which are also form- 
ulated in the agreement. 

The facts are briefly as follows: 

Saloy is the holder of a judgment against Taylor, rendered and 
recorded in 1877. 

Taylor inherited certain real estate from Julia Lampton, who died 
in May, 1881, and was recognized and put in possession thereof by 
order of court in July, 1881. 

He has a wife and eight children, and has occupied the property as 
a home since March, 1881. 

He declared and registered the property as a homestead in Decem- 
ber, 1881. 

In 1885, Saloy caused execution to issue on his judgment and seized 
the property; whereupon Taylor filed this suit for an injunction, on 
the ground that the property was exempt from seizure as his homestead. 
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The first question of law submitted is: ‘‘ Whether the execution of a 
judgment rendered and recorded in 1877, and the homestead exemption 
asserted against seizure and sale in 1885, is to be tested by the provi- 
sions of the Homestead Act of 1865, which was in force at the time 
when the judgment was rendered ?” 

This question has already been considered in the case of Gerson vs. 
Gayle, 34 Ann. 337, which was a case where the property claimed as 
homestead was acquired after the adoption ‘of the Constitution of 1879,. 
and the debt under which it was seized arose prior thereto. We then 
construed the clause of the Constitution declaring that “rights to home- 
steads or exemptions under laws or contracts, or for debts existing at 
the time of the adoption of this Constitutio, shall not be impaired, 
repealed or affected by any provisions of this Constitution or any laws 
passed in pursuance thereof,” and we held that “the right to avail of 
the provisions of the Act of 1865, in our opinion, continued nnder this 
clause, and was only affected as to the manner in which it could be 
claimed or asserted when the Legislature, in obedience to the constitu- 
tional mandate, enacted the necessary laws as to its registration,” ete. 

We thus intimated the opinion that homesteads, acquired after the 
adoption of the legislation directed by the Constitution with reference 
to their setting apart and registry, must conform to the requirements 
of such legislation in order to be effective even against debts originat- 
ing prior to the Constitution. 

But, in this case, the question as to whether the Act of 1865 or the 
Constitution of 1879 governs, is of no practical importance. 

Conceding that the former act controls, we have twice very distinctly 
decided that a homestead under it cannot be acquired in property to 
which a mortgage had attached prior to the acquisition of the home- 
stead. 

In one cane, the debtor owned aud mortgaged the undivided three- 
fourths of an immovable which, by reason of the indivision, was not 
subject to the homestead claim. He subsequently acquired the remain- 
ing fourth and then claimed the homestead, which we denied, on the 
ground that the mortgage having attached at a time when the home- 
stead right did not exist, it could not be affected by subsequent facts. 
Bramim vs. Womble, 32 Ann. 805. 

In the other case, the debtor had granted a mortgage on property on 
which he did not at the time reside. He subsequently established his 
home on the property and set up his homestead right against the meort- 
gage, and we held that as the property had come under the mortgage 
free from any homestead right, the debtor could not impair the effect- 











a . 
i 
4 
BS 








NEW ORLEANS, JANUARY, 1886. 65 





Taylor vs. Saloy. 





of the mortgage by subsequently moving on the property and claiming 
an ex post facto homestead. Gilmer vs. O’Neal, 32 Ann. 983. 

Both of these decisions interpreted the Act of 1865. 

The jurisprudence of this Court, as organized under the Constitution 
of 1868, had given effect to homestead rights under the Act of 1865 as 
against previously existing debts and even judgments, when not se- 
cured by privileges or mortgages antedating the homestead. Robert 
vs. Coco, 25 Ann. 199; Doughty vs. Sheriff, 27 Ann. 355. 

But, in both the cases, it will be observed that the judgments, as 
against which the subsequently acquired homestead right was allowed, 
had not been recorded and, therefore, were not secured by judicial 
mortgage on the property. The Court distinctly stated that anterior 
privileges, mortgages or real rights could not be affected. 


So, in the case of Gerson vs. Gayle, 34 Ann. 337, although the record 
of the judgment antedated the registry of the homestead, yet the prop- 
erty was acquired and the homestead existed before the judgment had 
been recorded, and thus took effect before any judicial mortgage had 
attached. 

We discover no reason to make a distinction between a judicial and 
a conventional mortgage. The principle is constant and universal 
that privileges, mortgages and real rights which have attached to prop- 
erty free from homestead right at the time, cannot be affected by any 
such right thereafter arising. 

Now, in the instant case, the judgment of plaintiff stood of record in 
the parish where the immovable in coatroversy was situated, prior to 
and at the moment when plaintiff acquired the ownership thereof; and 
the judicial mortgage resulting therefrom attached at the very instant 
of ownership. Hence, as the homestead right could only arise in prop- 
erty owned by the debtor, and as the ownership carried with it the 
attendant mortgage, the latter could not be divested or affected by 
the homestead. 

This disposes of the second question of law submitted, viz: 


‘‘Where a judgment rendered prior to the Constitution of 1879 has: 
been duly recorded against the debtor, can said debtor acquire and 
occupy an unencumbered homestead subsequent to the passage of said 
constitutional and legal provisions in 1879 and 1880, upon recording 
his declaration of homestead before the seizure of said property, or 
within a reasonable time thereafter?” 

We have no hesitation in saying that a homestead cannot be acquired 
in an immovable which, at the moment of its acquisition by the debtor, 
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became subject to a judicial mortgage resulting from the record of a 
prior judgment, to the prejudice, at least, of such judicial mortgage. 

The third question, “‘ Was the declaration of homestead made within 
a reasonable time in the present case?” thus loses all importance and 
need not be cunsidered. 

Our interpretation of the agreement is that the parties are in accord 
as to the credits which are to be placed on the fi. fa., and that the 
homestead exemption is the only question submitted to us. Should 
we be in error on this point, our decree may be corrected on proper 
showing. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be annulled, avoided and reversed; and it is now ad- 
judged and decreed that there be judgment in favor of defendant dis- 
solving the injunction issued herein, and rejecting plaintiff’s demand 
at the latter’s cost in both courts. 


No. 9563. 


THE STATE OF LOUISIANA Vs. FRANK MOORE. 


Under an indictment for entering a store with intent to steal, the prosecuting witness testi- 
fied substantially that he had walked into the back part of his premises, leaving the 
store in charge of a child, when he heard the child exclaim, ‘‘ You are being robbed!" 
and thereupon rushed into the store and saw the accused in the act of running out. 
Held, that the judge did not err in overruling an objection to the admissibility of the 
child’s exclamation on the ground that it was hearsay, and in holding that it was admis- 
sible as part of the res geste. 

‘Where, under a statute punishing the offense of entering a shop with intent to steal, the 
indictment used the word ‘‘ store” instead of shop, the variance is immaterial, as long 
since decided. 5 Ann. 340. 

PPEAL from the Criminal District Court for the Parish of Orleans. 


Baker, J. 


M. J. Cunningham, Attorney General, and Lionel Adams, District 
Attorney, for the State, Appellee: 


4. The exclamation of a child left in charge of a shop where a larceny is committed, made 
during the continuance of the transaction and addressed to the owner of the stolen prop- 
erty in these words: ‘‘ You are being robbed!” is admissible, as forming part of the res 
gestae. 1 Greenl. on Ev. §§ 99, 100; Wharton Cr, Ev. §§ 202, 263; Roscoe's Cr. Ev,6 Am. 
ed., 22. 

The admissibility of the surrounding circumstances, as constituting parts of the res geste, 

is to be determined by the trial judge. 1 Greenl. on Ev., § 108. 
:2. (a) A “shop” is a place for the sale of goods; a ‘‘store” is a place for the keeping and 
sale of goods. 1 Whart. Cr. Law, §§ 792, 795, 
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With us the terms are equivalent and interchangeable, and an indictment for “ entering 
a store” will justify a conviction under a statute for ‘entering a ‘‘shop.” State vs. 
Smith, 5 Aun. 340. 

4b) Itis not necessary ‘‘to state any venue in the body of an indictment, but the State, 
parish or other jurisdiction named in the margin thereof shall be taken to be the venue 
for all the facts stated in the body of such indictment.”’ R.S. § 1062. Nor will any 
indictment be held insufficient ‘: for omitting to state the time at which an offense was 
committed in «ny case where time is not of the essence of the offense. R.S. § 1063. 


J.J. Foley tor Defendant and Appellant. 


The opinion of the Court was delivered by 

FENNER, J. The errors assigned are presented upon a bill of excep- 
tions and a motion in arrest of judgment. 

3 

The indictment is for entering a store with intent to steal and for 
petty larceny. 

The bill of exceptions recites, in its body, that the prosecuting wit- 
nessstated, among other things, that he had occasion to step into the 
rear place portion of his store “‘to get a drink of water and while so 
occupied a child, whom he said he left minding the place, called out to 
him “you are robbed!” whereupon the counsel for accused moved 
that the statement, with regard to the exclamation of the child, should 
be stricken out as hearsay, which objection was overruled by the court 
and to which ruling the exception is taken. The judge, before signing 
the bill, made his own statement in the following words: ‘ The wit- 
ness stated that he stepped into a room adjoining his store to get a 
glass of water and as he did so, his little girl cried out you are being 
robbed: that he rushed in the store as accused was in the act of run- 
ing out.” 

Counsel for accused vehemently denies the correctness of the judge’s 
statement and even asks our attention to certain original documents, 
not part of the transcript and filed here without any authority. Of 
course we cannot look at these, being completely dehors the record. 

It is equally clear that we must accept and act upon the statement 
of the judge. It is his signature alone which imparts force to the bill; 
and the bill, in fact, is merely his statement of what occurred. He can- 
not be compelled to make a statement which he does not consider 
correct ; and while his duty to make a correct statement is clear, the 
breach of that duty cannot be remedied in the mode here proposed. 
Defendant must either stand upon the bill as signed by the judge, or 
he has no bill at all. 

With due respect to the philosophical discussion of the subject o¢ 
ves geste by defendant’s counsel, we must say that, under the state- 
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ment as made by the judge, the exclamation of the child was too 
clearly a part of the res gesta to admit of question. The participants. 
in the events which the witiess was relating, were the child who made 
the exclamation, the witness who heard it and in consequence rushed 
into the store, and the defendant who ran out of the store; and the 
three acts are inseparably connected with, and explanatory of, each 
other and together constitute the transaction. The exclamation falls 
clearly within the rule laid down by Mr. Wharton and never disputed 
by any authority, viz: “What is said and done by participants, 
under the immediate spur of the transaction, becomes thus part of the 
transaction, because it is the transaction which then speaks. * * * 
The question is, is the evidence offered that of the event speaking 
through participants, or that of observers speaking about the events? 
In the first case what was said can be introduced without calling those 
who said it; in the second case, they must be called.”. Whar. Ur. Ev., 
$$ 262, 263; Roscoe’s Cr. Ev., 22; 1 Greenleaf on Ev. §§ 99, 100. 

The only question raised by the bill is as to the admissibility of the 
exclamation. There is fione on the subject of its evidentiary value. 

Il. 

The motion in arrest is based on two grounds, viz: 

Ist. That there is no such offense known to the laws of Louisiana as 
that set forth in the first count. The defect suggested is that the 
word used in the indictment is “‘ store,” while that used in the statute 
is “shop.” This point was long since disposed of as without force. 
State vs. Smith, 5 Ann. 340. 

2d. That, if the first count be a nullity, the second count for petit 
larceny, is insufficient in its averments. 

As this ground is conditioned upon our finding the first count to be 
a nullity, our ruling sustaining its sufficiency, destroys the objection 
which, however, otherwise, has no foundation under $§ 1062, and 1063, 
Revised Statutes. 


Judgment affirmed. 








No. 9555. 


JOsEPH H. HyNson vs. WALTER PUGH AND Mrs. E. J. EWING. 


The owner and the pledgee of certain notes entered into-a contract with a third person, by 
which the latter agreed to pay a certain sum for one of the notes, past due, on a fixed 
day, and the pledgee bound himself to hold the note and to present it on that day, and 
to deliver it to the third person upon paymeat of the sum agreed on that day. 

Held, that this contract did not create a mere continuing obligation with a term, but was a 

commutative contract under which the pledgee was bound to present the note on the 
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day fixed, and the third person was only bound to pay, if so presented. The pledgee 
had only bound herself to deliver, in case on presentment the payment was made on that 
date. Had the note been presented on the day fixed and not paid, the party could not 
have claimed delivery on subsequent payment; and it is a necessary sequence of this 
that the pledgee, not having presented tbe note according to the contract, could not de- 
mand payment on a subsequent presentment. , 

‘The owner of the note having veen guilty of no fault, and having lost the benefit of the 
third person's obligation by the fault of the pledgee, the latter is bound to make good 
the damage occasioned him thereby. " 


PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 


Gibson, Hall & Montgomery for Plaintiff and Appellant: 


The sale of a note for future delivery which is held in pledge, to which a pledgee agrees and 
binds himself to present the note on the day fixed for the delivery, and to deliver it upon. 
payment of the purchase price, and then credit the note to secure which it was pledged, 
with the amount of the sale, binds the pledgee for the amount of the purchase price to 
the pledgor, and relieves the pledgor from paying such sum to the pledgee, where it is 
established that the purchaser would have paid the price agreed upon on the day fixed, 
if the pledgee had presented and delivered the note to the purchaser. 29 Ann. 663; 28 
Ann. 838; 13 Ann. 361; 10 Ann. 160; 12 R. 423; C.C 2991-92; 4 Ann. 300; 27 Ann. 110; 
18 Anp, 27; 28 Ann. 946. 

The agreement by the pledgee and pledgor to sell a pledged note, to which a third person, 
the purchaser, agrees, modifies the original contract of pledge and obliges the pledgee 
to deliver the note, upon payment of the purchase price, on the day fixed. The pledgee’s 
failure or refusal to deliver it does not destroy the effect of the sale and reinstate the 
original pledge, and enable the pledgee to sell the pledged note at once to a fourth party. 
1 Ann, 344; 18 L. 553; 20 Ann. 570; C. C 2394 (2315), 2316; C. C. 1902, 3134. 

An individual who undertakes to secure another's rights because of the belief that he has 
been in fault, incurs a legal obligation. 5 M. 194; 12 R. 428; 8 R. 157. 


Alfred Grima for Defendant and Appellee: 


Mrs. Ewing, by her co-defendant Pagh. as special agent, made to the plaintiff a loan of 
$7,272, evidenced by said plaintiff's note and secured by two collateral mortgaged notes. 
V.and A. Meyer & Co. entered into a written agreement to give $5,270 for one of the 
collaterals on the 15th of January, 1885. The said collateral being presented to them on 
the 19th of January only, Meyer & Co claimed release, and plaintiff's discharge from 
his priucip4l debt to the extent of $5,270. 

The defendant, Pugh, acted throughout the matter merely as agent, and cannot be brought 
to account to plaintiff for his acts of agency, the principal being a party to the suit. - 

As regards the charge in the petition that Pugh secured the plaintiff against the conse- 
quences of the failure of presentment of the collateral to Meyer & Co. on the 15th of Jan- 
uary, 1885, it does not constitute a cause of action against him. 

1. Because a verbal promise to pay the debt of a third person is not binding. Rev. Stat. 
1443; 38 Ann, 452; Id. 532; 34 Ann. 817; C. C. 2278. 

2. Because such promise would be without cause, motive, consideration or interest, and of 
no effect. C.C. 1893, 1896 ; 1 Demolombe Contracts, p. 342, et seq. 

3. Because it would have been made under the erroneous belief of a pre-existing liability . 
resulting from the non-presentment of the said collateral on the 15th of January, 1885, 
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which is the only ground upon which personal liability is charged in the petition against 
the defendant Pugh. C. C. 1846; 34 Ann. 688, Chaffe, Syndic, vs. Scheen et al. 

The said failure of presentment did not create any liability. against the defendant, Mrs 
Ewing. The obligation of Meyer & Co. was one with aterm. They could not be com- 
pelled to pay before, but could so be after, the 15th of January, 1885. C.C. 1764, § 3, 2053; 
16 Laurent, 205, § 193; 2 Demolombe Contracts, § 650. 

The said collateral was equally available, and Meyer & Co. equally solvent, on and after the 
19th of January, 1885. Were the plaintiff’s situation to be assimilated to that of a surety, 
he would, on paying his debt at maturity, have been subrogated to all the rights of the 
creditor, and to the mortgage and advantages attached to the said collateral, and could 
have sued Meyer & Co. C. C. 2061, 3057; 18 Ann. 652; 28 Ann. N.R; see Louque's D., 
p. 702, § 7; 29 Ann. 844. 

Mrs. Ewing did not change any of her rights, did not discharge her debtor by novation or 
delegation. and looked to the obligation of Meyer & Co. as an additional advantage of 
which she could avail herself as she saw fit. C. C. 1190, 2192. 


The opinion of the Court was delivered by 

FENNER, J. On July 16, 1884, Joseph H. Hynson executed and de- 
livered to Mrs. E. J. Ewing his promissory note for $7272 74, puyable 
to her order on February 1, 1885, and pledged for its payment two. 
mortgage notes of $4500 each, of J. S. Butler, both dated December 
18, 1881, and bearing 8 per cent interest from date, one of which had 
matured on February 1, 1884, and the other was to mature on Febru- 
ary 1, 1885. The pledge conferred on the pledgee, in event of default 
in payment of principal note, authority to sell the pledged notes at 
public or private sale, without recourse to legal proceedings. 

On the same day (July 16, 1884) the following agreement was exe- 
cuted between Hynson, Mrs. Ewing and V. & A. Meyer & Co., viz: 

“NEw ORLEANS, La., July 16, 1884. 

“This agreement between Joseph H. Hynson, through his duly au- 
thorized agent, G..L. Hall, and Mrs. E. J. Ewing, through her duly 
authorized agent, Walter Pugh, as per power of attorney annexed, andi 
V. & A. Meyer & Co., a commerciel firm domiciled in this city, wit-- 
nesseth : 

“That snid V. & A. Meyer & Co. agree to pay $5270 on the 15th of 
January, 1885, for a note signed by John S. Butler, dated December 
13, 1881, for the sum of $4500, ete., maturing February 1, 1884, which 
note is secured by an act of mortgage,ete. * * * 

“Tt is further agreed that Mrs. E. J. Ewing, through her said agent, 
Walter Pugh, shall hold the aforesaid note of John 8S. Butler, that fell 
due on January 1, 1884, under a pledge made to her to secure a debt 
by said J. H. Hynson, and present it to V. d A. Meyer d& Co. on Janu- 
ary 15, 1885, and deliver it to them upon payment to her of $5270 on that: 
date. 
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“It is further agreed by J. H. Hynson that the sale and delivery of 
said note of John S. Butler, owned by him and pledged to said Mrs. 
Ewing is and shall be made on the terms and conditions herein stipu- 
lated. 

(Signed) J. H. HYNSON, per pro. G. L. HALL. 

V.& A. MEYER & Co. 
WALTER PUGH, Aer.” 

The meaning of the contract and the character of Mrs. Ewing’s ob- 
ligations thereunder receive additional elucidation from the language 
of her special power of attorney to Mr. Pugh, which is as follows: 

‘*T hereby authorize Mr. Walter Pugh to sign for me and in my stead 
a certain agreement to be entered into between Messrs. V. & A. Meyer, 
Jos. H. Hynson and myself, whereby the Messrs. V. & A. Meyer agree 
to pay on the 15th of January, 1885, the price and sum of $5270, for a 
certain mortgage note for $4500, etc. to Mr. Hynson, the owner of said 
note. or myself, the pledgee of said note, payment to be made on sur- 
render of said note—my obligation in the premises being to withhold 
a foreclosure of the mortgage in consideration therefor, and to hold un- 
til that time said note and tender the same to V. d& A. Meyer, receive the 
said sum of $5270, and credit Mr. Hynson’s note with that amount.” 

Mrs. Ewing failed to present the note to V. & A. Meyer & Co. on 
the 15th of January, 1885, and only presented it several days after 
that date, when V. & A. Myer & Co. refused to pay the stipulated 
price, claiming that they were discharged from their obligation by 
reason of the failure of Mrs. Ewing to present the note at the time 
stipulated. 

Thereupon Hypson made a legal tender to Mrs. Ewing of the differ- 
ence between the $5270 which should have been collected from Meyer 
& Co. and the amount of his principal note, and demanded the surren- 
der to him of the said note and of the remaining mortgage note held 
in pledge therefor. Mrs. Ewing declined the tender, protested the 
principal note at its maturity on February 1 and 4, 1885, and immedi- 
ately placed the two pledged notes in the hands of a broker for sale, 
which was effected on February 12, for a sum a trifle less than the 
amount due on the principal note. Hynson brings the present action 
against Mrs. Ewing and Walter Pugh in solido praying for judgment 
ordering them to return to him his principal note and the other mort- 
gage note pledged therefor on his paying them the sum of $2,002 or, 
in the alternative, to pay to him the sum of $3,630, the difference 
betweon the value of the two pledged notes illegally sold and the 
amount of the principal note. 
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So far as the claim against Walter Pugh is concerned, we may dis- 
miss at once. The evidence does not satisfy us that he ever acted 
otherwise than as agent for Mrs. Ewing or that he ever assumed any 
personal obligation in the premises. We have carefully weighed the 
parol evidence on the question, and our conclusion is so clear that it 
does not require more particular discussion. 

As regards Mrs. Ewing, on two points the evidence in this record 
presents no conflict, viz: 

Ist. That V. & A. Meyer & Co. would have paid the $5270, as 
agreed by them, had the note been presented on the 15th of January. 
1885. 

2d. That the pledged notes were secured by first mortgage and 
vendor’s lien on the Clio plantation in the parish of Rapides and that 
said property was worth more than the total amount due on said 
notes. ° 

Hence, the fact and the exact measure of Hynson’s loss are clearly 
fixed and ascertained. 

The loss results directly from the non-fulfilment of the agreement 
of January 16. Had that agreement been executed, the $5270 would 
have been paid on the_principal note, leaving due thereon oaly $2002, 
which Hynson would have paid, as he offered to pay, at its maturity, 
and would thus have received back his principal note and the unsold 
pledged mortgage note for $4500 and interest, worth over $5600. To 
make him whole he is entitled to be placed in this position, or to re- 
ceive the difference between the $2002 which he would have paid and 
the value of the mortgage note which he should now possess; and 
this is exactly what his petition claims. 

Now as there is no pretense that Hynson has violated any of his 
obligations under the agreement, or has been guilty of any fault or 
negligence whatever, it follows that the damage must have been ocva- 
sioned by the fault of one of the other parties, either Mrs. Ewing or 
V. & A. Meyer & Co., and the one in fault is bound to repair it. C.C. 

If the time fixed for presentment and payment was of the essence of 
the contract, if Mrs. Ewing was bound to present it on that day and if, 
in default of such presentment, Meyer & Co., were discharged from 
the obligation to pay, it is obvious that she was in fault and is bound 
for the loss. If, on the contrary, Meyer & Co.’s obligation was a mere 
obligation with a term only relieving them from payment until its ex- 
piration, and leaving their obligation in full force thereafter, then the 
presentment of the note even after the term was a sufficient discharge 
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of Mrs. Ewing’s duty and their failure to pay was a breach of their 
obligation for which they would alone be liable. 

We freely concede that if Meyer & Co., though bound to pay, re- 
fused to pay, there is nothing in the agreement which would affect or 
diminish Mrs. Ewing’s right to demand full payment of Hynson’s note 
at maturity and, in default thereof, to proceed to the enforcement of 
her pledge according to the terms of her contract. But if Meyer & Co. 
were discharged from their obligation to pay by reason of Mrs. 
Ewing’s breach of her own obligation, she was bound to make good 
the loss to Hynson, and to credit on his note the sum which she should 
have received and had agreed to credit. 

Now, when we analyze the agreement, we find the correlative obli- 
gations of the parties stated with equal distinctness, viz: Ist. V. & 
A. Meyer & Co., agree to pay $5,270 on the 15th of January, 1885 ;” 
2d. Mrs. Ewing agrees to “‘ present it to V. & A. Meyer & Co. on Jan- 
uary 15, 1885, and deliver it to them upon payment to her of $5,270 on 
that date.” 

The language is too clear to require interpretation. Not only did 
Mrs. Ewing affirmatively bind herself to present the note on the 15th 
of January, but she confined and subjected her obligation to deliver 
the note to the condition of payment *‘ on that date.” Had she pre- 
sented the note on that day, and had Meyer & Co. failed to pay, they 
could not have required the delivery of the note by offering payment 
on a subsequent day, because, by the express terms of her contract, 
she only consented to deliver the note ‘‘ upon payment to her of $5,270 
on that date.” : 

It follows inexorably that, as Meyer & Co.’s right to claim delivery of 
the note, would have been forfeited by their failure to pay on present- 
ment of the note on the 15th of January, their obligation to pay 
equally expired with the failure to present on that day. 

Not only is this the unequivocal import of the language of the 
agreement, but the situation of the parties affords an evident expla- 
nation of the reason for its adoption. The time fixed for the execution 
of the agreement was only fifteen days prior to the maturity of Hyn- 
son’s note. Mrs. Ewing did not wish her right to proceed with the 
foreclosure of her pledge to be hampered or even shadowed by any in- 
choate rights of Meyer under a mere continuing obligation with a 
term. Hence she confined her obligation to deliver the note to the 
condition of payment on the day fixed so that, if not then paid, the 
matter would be at an end, and her right to proceed unquestioned. 
But, in thus protecting herself against Meyer & Co.’s default, she 
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equally bound herself to comply with ner own obligation and, in dis- 
charging Meyer & Co., she must do it at her own expense and not at 
that of Hynson. 
Counsel for defendant insists that we should precise the legal prin- 
ciple under which Mrs. Ewing's right to enforce her pledge was lost. 
It is very clear and simple. She had bound herself to receive from 
Meyer & Co. and credit on Hynson’s note, $5,270. She failed to re- 
‘ ceive it and discharged Meyer & Co. from the obligation of paying it,. 
through her own fault. 

This did not discharge her from the duty of making the credit any 
more than if she had taken the money from Meyer & Co. and then re- 
turned it to them. 

Hence, when Hynson’s note fell due, there remained unpaid on it 
only the sum of $2,002. Of this sum, Hynson made a legal tender at 
the maturity of the note, and this had all the effect of full payment, 
and rendered her further proceedings in the sale of the pledged notes 
wanton and illegal. 

Hynson is entitled to the exact judgment prayed for in his petition, 
as against Mrs. Ewing. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from, in so far as it is in favor of defendant, Walter Pugh, 
be affirmed, and that, in other respects, it be annulled, avoided and 
reversed, and it is now ordered that there be judgment in favor of 
plaintiff and against the defendant, Mrs. E. J. Ewing, condemning her 
to pay to plaintiff the sum of $3,630 26 with interest at the rate of 
eight per cent per annum from February 1, 1885, or to deliver to him 
the note for $4,500 made by John S. Butler, to his own order dated 
December 13, 1881, and payable February 1, 1885, secured by vendor's. 
lien and mortgage on the Clio sugar plantation in the parish of Ra- 
pides, and also the note for $7,272 74 made by plaintiff, on plaintiff’s 
paying to her the sum of $2,002 74. Said defendant to pay costs in. 
both courts. 


No. 9267. 


JOHN CrossLEyY & Sons, LIMITED, vs. THE COMMISSIONERS OF THE 
Louisiana SavinGs BANK AND Sare Deposit COMPANY. 





Conventional interest cannct be recovered without proof of a contract to pay such. Legal 
interest only can be allowed in the absence of such contract. 

A claim to the ownersbip of securities pledged, cannot be recognized when it is apparent- 

that the pledgor did not transfer them and the [pretended conveyance was made by one: 

wh? never had any title to the ownership thereof. to the knowledge of the pledgee. 
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The value of scock cannot be recovered as the price thereof, where it is not shown that a 
contract to sell and purchase was entered into directly, or by an authorized agent. 

The transfer of stock by a banking institution to one of its creditors, in part liquidation of” 
his indisputable claim against it, does not justify recovery of the price value of the 
stock from one to whom such creditor subsequently conveyed it, in settlement of his 
indebtedness. 

If the original transaction be null, because wltra vires, it is not enforceable against the trans- 
ferree or his assigns. 

The giving of a letter of credit to a bank to be used solely in case of an emergency, or of a 
financial panic and if necessary to maintain and restore the bank, does not authorize the 
use of it, unless in the cases stipulated. 

Recalling such letter and declining to honor drafts under it, where the amount, if paid, 
could not possibly have saved the bank, gives no right to recover the same. Such re- 
calling does not forfeit the right of preference which the pledgees have on the securities 
in hand. 

PPEAL from the Civil District Court for the Parish of Orleans. 


Lazarus, J. 


Miller & Finney and Blane & Butler for Plaintiffs and Appeliants : 
I 

1, Plaintiffs are entitled to judgment against defendants for $167,510 36, with interest at 
tive per cent per annum, from October 30, 1875, until paid, on $45,485 36; like interest 
trom April 15, 1879, on $24,225 00; like interest from April 21, 1879, on #24.25¢ 00; like 
interest from May 5, 1879, on $49,250 00, and like interest on $24,000 00, from June 21, 
1879, until paid for money loaned. 

2. Recognizing them as pledgees of the $214,208 80 of drainage warrants, and ordering the 
sale of the same, to satisfy the amount for which they were pledged. 

3. Decreeing them to be the owners of $120,000 of drainage warrants, turned over to them 
by E. C. Palmer, in part settlement of his indebtedness to them. 

4. Commanding defendants to redeem and turn over to plaintiffs, as stipulated in the letter 
of credit, the drainage warrants pledged to the Fourth National Bank of New York, 
and to other parties, to be sold to satisfy the amount due plaintiffs under the aforesaid 
loan. 

5. Rejecting the demand in reconvention with ail costs. 

II. 

The demand in reconvention for $350,000 00 on account of the conversion of the bank's in- 
debtedness to Palmer to that extent, into :500 shares of its crpital stock. should be 
rejected. 

1. ‘Theclaim is barred by the lapse of time, more than five years having gone by before 
the institution of any proceedings for its enforcement. C.C. Art. 3542; 3 Rob. 318; 4 
Rob. 8; 5 Rob. 83; 10 Rob. 425; 11 Rob. 302; 3 Ann. 328. 

2. Plaintiffs acquired the stock from Palmer as full paid stock, in perfect good faith and 
for value, and had no transaction with the bank in relation thereto. 

3. Palmer's acyuisition of the stock was made for a valuable consideration in good faith. 
and in a way and mapner which made the transaction equivalent to a payment in cash 
for the stock ; under such circumstances his conditional subscription was valid; but, if 
it was invalid, the bank commissioners are estopped from questioning its validity. 

(a) Authority sustaining the conversion. Lonisiana cases: 23 Ann. 732; 27 Ann 118;. 
35 Ann. 276. Other State cases: 9 Ala. N.S., Cooper va. Frederick ; i6 B, Monroe 6, 
Wright vs. Shelby, R. R. Co (Ky.); 41 Miss. 188; 15 John’s (N.Y.) 555; 2 Sandf. (N.Y.) 
39; 1 Casey, (Pa.) 126; 4 Casey, (Pa.) 327; 27 Pa. State, 261; 9 Watts, 458; 41 Pa. State.. 
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54; 6 Ohio, 119; 1 Ohio, 22, 328; Thrasher vs. Pike R. R.Co., 25 Ill.; 38 Ml., 215; 39 
Maine, 587; 63 Maine, 480; 44 Cal. 492; 43 Com. 8&6; 4 Greene. (Iowa) 42; 10 Ind. 539; 2 
Duval, (Ky.) 242; 12 Wis. 512. Federal Court cases; 1 Dillon, 174; 16 Wal. 395; 17 
Wal. 108; 22 Wal. 136. English cases: Spargo’s case, VIII, Chancery Apprals, 407; 
Ferrao’s case, IX, Chancery Appeals, 355; Adamson’s case, Law Reports, Vol. XVIII, 
p. 670. Carling’s case, Law Reports, 1 Chancery Div. p. 115; Anderson's case, Law Re- 
ports, 1 Chancery Div. p. 75. 

(6) Authorities in support of plea of estoppel. Herman on Estoppel, p. 337, and cases 
there cited ; 5 Rob. 523; 1 Ann. 11; 4 Ann. 263; 5 Ann. 368, 108; 6 Ann. 276, 349; 9 Ann. 
528; 12 Ann. 473; 15 Ann, 531; 28 Ann. 107; 32 New Hampshire, 295; Bigelow on Es- 
toppel, 464; Dillon on Municipal Corporations, 375, 383, 385, 398; 23 Howard, 400; 2 
Black, 722; 13 Wal. 297; 3 Otto, 13. 

If the conversion was invalid and the commissioners are not estopped from questioning 
its validity, the only effect of that state of things is to strike the transaction with null- 
ity ; it does not create a new contract, nor authorize the court to hold plaintiffs to the 
performance of an agreement which they never assented to, and which, had it been pro- 
posed to plaintiffs, would have been rejected. C.C. Articles 1766, 1798, 1800, 1803; 6 La. 
218; 5 Ann. 4; 11 Ann. 649; 15 Ann. 521; 11 Johus, (N. Y.) 100; 9 Johns, (N. Y.) 218; 8 
Sargt. and R. (Pa.) 219; see also English cases above cited. 

The attempts to compel plaintiffs to pay again for the stock, is not only illegal but, in 
view of their unparalleled liberality to the bank, and of the great losses they have been 
occasioned thereby, it is to say the very least of it, most inequitable and unjust. 


The demand of the Bank Commissioners for the unpaid portion of the letter of credit 


amounting, as they allege, to the sum of $78,712 50, should also be refased. 

The letter of credit was given under express condition that it should not be drawn 
against except to sustain the bank in a real emergency or financial panic: and with the 
understanding that the casn arising from the loan of £40,000, of which the letter formed 
a part, should be used and applied by the bank to the redemption of certain pledged 
drainage warrants which, when so redeemed, were to be turned over to plaintiffs ; both 
of these conditions were shamefully violated by the directors of the Louisiana Savings 
Bank ; and plaintiffs were, therefore, fully justified in recalling their letter of credit, 
and in refusing to honor any farther drafts under it. 

The bank was in such a state of collapse when plaintiffs withdrew their letter of credit, 
that it could not possiblv have been sustained by further advances; and, as the object 
of the letter had thus failed, plaintiffs were at liberty to recall it. 

As the bank paid notbing for the letter of credit, and failed to redeem and turn over 
any of the securities it had promised ; plaintiffs, for such reasons, had a perfect right 
to cancel their letter. 

As soon as Edward Crossley, acting for the plaintiffs, had given their letter of credit, 
and had advanced $100,000 in cash, to the bank. he took his departure fur England ; his 
back was hardly turned on New Orleans when Conery and other Directors commenced 
withdrawing their deposits and, in less than (30) days, they, in that way, had unlaw- 
fully, and in bad faith towards plaintiffs, appropriated out of the cash thus put into the 
bank by plaintiffs, upwards of $100,000; notwithstanding those directors had promised 
plaintiffs that they would do all in their power to maiutain the bank, if plaintiffs would 
only lend the bank the $100,000 in cash, and give the aforesaid letter of credit. Such 
conduct on the part of the directors, wholly exonerate plaintiffs, and amply justified 
them in recalling the letter of credit. 


W. S. Benedict for Defendants and Appellees : 
[. 


As to the deposit in November, 1874: The depositary owes no interest for the money placed 





in his hands, except from the day he became a defaulter. C, C. 2948, (2919) 11 Ann. 199 
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II. 

As to the drainage warrants claimed through manual delivery of E.C. Palmer: Nemo plus a 
juris ad alienum trangferre protesi, quam ipse habet. Coke, Litt., 3 9; 2 Kent Comm., 3 
324; Ventress & Smith, 10 Peters. 161-175. 

‘‘A debtor may give in pledge whatever belongs to him, but with regard to those things in 
which he has an ownership which may be diverted, or which is subjected to encum- * 
brances, he cannot confer on a creditor by a pledge any further right than he had him- ae 
self. C.C., 3142. 24 

‘« The president was the trustee of the bank by law, and of the warrants by order of the / 
bank. 

‘‘ Like a director he is absolutely prohibited from the performance of those questionable 
acts wherein his conduct may be wholly free from blame; but, where the bias of self- 
interest is strong, and may influence him even without his own recognition of the fact. re 
The law, therefore, has with wholesome care declared that it is the duty of a director, 
resulting from the employment itself, not to acquire any interest in any matter adverse 
to that of the bank so long as he remains in office. Morse on Banks and Banking, 2d 7 
Edition, p.114. 

‘If the actfis open to suspicion, he will, like a trustee, be held to have violated his duty, ¢ 
which is not to strive to. do questionable things conscientiously, but wholly to refrain 
from al] ections or intermedling in them of what nature soever.” Page 115, Id. “ 

III. 

As to liability to pay $350,000 fu: stock. 

AGENCY. 4 

1. ‘* The broker or intermediary is he who is employed to negotiate a matter between two 
parties and who, for that reason, is considered as the mandatory of both. C. C. 3016. 

*‘ The obligations of a broker are similar to those of an ordinary mandatory with this differ- 
ence; that his engagement is double, and requires that he should observe the same 
fidelity towards all parties and not favor one more than another. CU. C. 3017. 

‘An agency may be created by the express words or acts of the principal, or it may be im_ ™ 
plied from his conduct and acquiescence ; so also the nature and extent of the authority 
of an agent may be expressly given by a solemn or an unsolemn instrument, or it may it 
be implied or inferred from circumstances. Story on Agency, Sec. 45, 8th ed. F 

; ‘* The nature and extent of authority in authorizing another to assume the apparent owner- ; 
ship, or right of disposing of property in the ordinary course of trade, will be presumed 
in such case. Strangers look only to the_acts of the parties, and are not to be affected 
by mere private communications which pass between the principal and the agent. 


Sec. 93. 
LIABILITY OF SHAREHOLDERS. 


‘** The obligation of payment upon a subscription of shares in a capital stock of a banking 
corporation is created and perfected by the act itself of subscription. The shifts to 
which shareholders who have only paid a portion of the par value of their shares, have 
resorted to in order to avoid further payments after the corporation bas proved unsuc- 
cessful, are very numerous. But they have uniformly met with well-deserved failure, 
at least so long as bona jide debts of the bank were outstanding. Morse on Banks and 
Banking, 2d ed. p. 488. 

‘* The doctrine that the stock subscriptions are in the nature of a trust fnnd for the pay- 
ment of corporate liabilities is well established. Subscribers cannot avail themselves of 
the statute of limitation in bar of the claims of creditors to have full payment made. 
The collection in due season by a corporation, is a matter lying wholly between itself 
and the subscribers. Page. 490. 

| *‘A subscription for bank stock cannot be diminished after it is once made. So soon as it is 
legally completed, it is an obligation from which even the directors cannot grant the 
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subscriber any absolution, either for the whole or four any part, which will avail him as 
against persons who were creditors of the corporation prior to the diminution. P. 491. 

‘If persons have suffered their names to be entered as directors, though by virtue of some 
arrangement with the bank by which it is agreed that they shall only assume this ap- 
pearance without making any payments. or becoming stockholders in fact, still they 

will be held to all liabilities of ordinary or regular owners for the benefit of creditors. 
P. 496. y 

‘Where one is a creditor, as well as a stockholder, he cannot avail himself of the deb 
owing to him by the bank, by way of set off to diminish his contributory share. His 
liability as a shareholder for the benetit of creditors must be distinct from his character 

y as a simple contract debtor of the bank upon ordinary business transactions.” P 500, 

y 4 ‘The liability of each stockholder is precisely for the ratable proportion of the sum total 

: of the indebtedness of the bank.” P. 503. 

‘One who agrees to take and fill a share in the capital stock of a corporation, is liable to pay 
all assessments legally made on that share.” Buckfield Branch R. R Co. vs. Irish, 39 
Me. 44; S. P Fry vs. Lexington, etc. R. R. Co. 2 Metc. (Ky.) 314; Citys Hotel vs. Dick- 
inson, 6 Gray, (Mass.) 586; Buffalo, etc. R. R. Co. vs. Dudley, 14 N. Y. (4 Kern), 336; 
Dayton vs. Borst, 37 N. Y. 435; Northern R. R. Co. vs. Miller, 10 Barb. (N. Y.) 260; 
Fort Edward, etc. Plank Road Co. vs. Payne, 17 Id. 567; Troy, ete. R. R. Co. vs. Tib- 
betts, 78 Id. 298; Merrimac Mining Co. vs. Levy, 54 Pa. St. 297. 

‘‘A subscription to the stock of a railroad company creates a debt against the subscriber 
from which he cannot relieve himself by an assignment or transfer, made without the 
sanction of the directors.” Graff vs. Pittsburg & Steubenville R. R, Co,, 31 Pa. St. 489. 

‘If a party admits himself to be a subscriber, and on the faith of such admission others 
have acted for his benefit, he will be estopped from subsequently denying that he did in 
fact subscribe.” Id. 

«A subscription for shares was made by A for and in the name of B. Held. that B by ac- 
cepting the office of director to which he was not eligible, if not a stockholder, had 
recognized the validity of the subscription.” Penobscot R. R. Co. vs. Dummer, 40 Me. 172. 

‘‘Agreements secretly made with sundry subscribers for stock in a company, that their 
subscriptions shall be merely colorable, or dischargable in property worth less than the 
face amount of such subscriptions, are a fraud upon other subscribers, and the written 
subscriptions should be enforced without regard to them.” Downey vs. White, 12 
Wis., 176. 

**A bank was fraudulently got up, under a lawful charter, by parties who induced the de- 
fendant to subscribe for a portion of the stock, representing to him that his subscrip- 
tion would be merely nominal, and that he would not be required to pay for the stock. 
‘The bank was organized, issued a large amount of bills, and sooa after failed and went 
into the hands of receivers for the benefit of its creditors. Ina suit brought by the 
receivers in the name of the bank against the defendant, upon his subscription, held, 
that he could not avail himself, in defense of the fraudulent character of the bank, or 
of the misrepresentations under which he had been induced to subscribe for the stock. 
He, with his associates, constituted the bank, and he therefore shared with them in the 
fraud of the bank on the public.” Litchfield Bank vs. Church, 29 Conn., 137, 

*‘A discharge from a stock subscription on the ground of fraud cannot be obtained by one 
who was himself a party to the fraud.” Southern Plank Road Co. vs. Hixon, 5 Ind. 166. 

“‘Specie, or its equivalent, current bills of specie-paying banks, can only be received in 
payment of the sum required to be paid at the time of subscribing the stock.”’ Crocker 
vs. Crane, 21 Wend. (N. Y.) 211; S. P. People vs. Troy House Co., 44 Barb. (N. Y¥.) 
625; Neuse River, etc. Co. vs. Newbern, 7 Jones (N. C.) L. 275; Henry vs. Vermilion, 
etc. Co., 17 Ohio 187. 

*‘To make one an owner of stock in a’corporation, it is not necessary that a certificate should 
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have been issued, or that the facts should appear on the books of the corporation. It 
may be proved by parol.”” Chaffins vs. Cummings, 37 Mo. 76. 

-‘Where stock is taken, and the property turned in of less value than the price at which it 
was turned in, the stockholder may be charged with the full amount without any alle- 
gation of fraud.” Thompson on Stockholders, sec. 127; Boynton vs. Hatch, 47 N. Y. 
225; Tallmadge vs. Fishkill Iron Co., 4 Barb. 382. 

**Money, or money’s worth, must be actually paid.”” Thompson, sec. 130. 

“The obligation of actual payment is created.” Angell & Ames on Corporations, sec. 519. 

We beg to refer the Court to the case of Griswold vs. Seligman, reported in Central Law 
Journal, November 26, 1880, page 432. ‘The Supreme Court of Missouri, in that case 
says: 

‘The relation of stockholders may be created not only by the usual formalities of a sub- 
scription and the acceptance of stock, but other acts are, in contemplation of law, the 
legal equivalents of these just mentioned. That is to say, conduct on the part of the 
person sought to be charged is of itself sufficient to accomplish all that could be accom- 
plished by the rigid observance of those formalities usually attendant on becoming a 
stockholder. ‘A party cannot by his own conduct change his liability at pleasure.’ The 
beneficial use of stock will also render the person so using it liable as a stockholder.” 

The Supreme Court of the United States, 91 U. S., p. 45, in the case of Upton vs. Tribilcock, 
says: 

-‘The original holder of stock in a corporation is liable for unpaid instalments of stock. 
without an express promise to pay them; and a contract between a corporation or its 
agents and him, limiting his liability therefor, is void both as to the creditors of the 
company and its assignee in bankruptcy. 

** Representations by tne agent of a corporation as to the non-assessability of its stock, 
beyond a certain percentage of its value, constitute no defense to an action against the 
holder of the stock to enforce payment of the entire amount subscribed, where he has 
failed to use due diligence to ascertain the truth or falsity of such representation. The 
acceptance and holding ot a certificate of shares in an incorporation, makes the holder 
liable to the responsibilities of a shargholder. The idea that the capital of a corpora- 
tion is a foot ball to be thrown into the markets for the purpose of speculation, that its 
value may be elevated or depressed to advance the interests of its managers, is a 
modern and wicked invention. Equally unsound is the opinion that the obligation of a 
subscriber to pay his subscription may be released or surrendered to him by the 
trustees of the company. This has been often attempted, but never successfully. ‘The 
capital paid in and promised to be paid in, is a fund which the trustees cannot squander 
or give away. They are bound to call in what is unpaid, and carefully to husband it 
when received.” 

In the case of Sawyer vs. Upton, 91 U. S., p. 56, it is held by the same court: 

~* That the capital stock of an incorporated company is a fund set apart for the payment of 
its debts. A resolution or agreement that no further call shall be made is void as to 
creditors. An agreement that a stockholder may pay in any other medium than money 
is also void, as a fraud upon the other stockholders and upon the creditors as well The 
capital stock is publicly pledged to those who deal with the corporation for their secur- 
ity. Unpaid stock is as munch a part of this pledge, and as much a part of the assets of 
the company as the cash which has been paid in upon it. ‘ Creditors have the same right 
to look to it as to anything else and the same right to insist upon its payment as upon 
the payment of any other debt due to the company. As regards creditors there is no 
distinction between such a demand and any other asset which may form a part of the 
property and effects of the corporation.” 

In the case of Webster vs. Upton, 91 U. S., p. 65, the court says : 

‘If the law implies a promise by the original holders or subscribers to pay the full par 
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value when it may be called, it follows that an assignee of the stock, when he has come 
into privity with the company by having stock transferred to him on the company’s 
books, is equally liable. The same reasons existe for implying a pee by him as 
exist for raising up a promise by his assignor.” 


In the case of Hawley vs. Upton, 102 U. S., p. 314, decided by the Supreme Court, the 


Court holds : 


‘*It cannot be doubted that one who has become bound as a subscriber to the capital stock 


of a corporation, must pay his subscription if required to meet the obligations of the 
corporation. All that need be done, so far as the creditors are concerned, is that the 
subscriber shall have bound himself to become a contributor to the fund which the cap- 
ital stock of the corporation represents. If such an obligation exists, the court can 
enforce the contribution when required. After having bound himself to contribute, he 
cannot be discharged from the obligation he hos assumed until the contribution has 
actually been made, or the obligation in some lawful way extinguished.” 


In Pullman vs. Upten, 96 U. S., 328, the foregoing doctrines are stated: Griswold vs. Selig- 


man, Supreme Court of Missou:i, November, 1880, Central Law Journal, p. 432, vol. 2, 
No. 22. 

*‘One who accepts and holds certificates for unpaid shares of stock in a corporation, 
and votes such shares at annual elections, is estopped from denying his liability as a 
stockholder to a corporation or its creditors; although such shares were issued to him 
under an agreement in writing that they were to be held in trust, or as a security only, 
and were not subscribed for on the books of the company or otherwise in the usual 
manner of makiug such subscriptions. One may be constituted a stockholder by his 
conduct as effectually as by the rigid observance of the usual formalities in making 
subscriptions. 

‘**Parol evidence is not admissible to show that the steck was voted under an arrange- 
ment with the company, made outside of the written contract tur a specific purpose, to 
the effect that such holder should have the privilege of voting the stock without 
attendant liability. 

‘In a proceeding to enforce such liability, ieis unnecessary to show that the creditor 
became such subsequently to the acquisition of the stock by the defendant, or in conse- 
quence thereof, or altered his condition by giving credit to the company on the faith of 
defendant being a stockholder. Under the Missouri statute the liability attaches to the 
holder of the stock at the date of the execution. 

‘* Parties dealing with a corporation are not affected with notice of entries made upon 
its corporate books, limiting the liability of holders of unpaid stock. 


“The creditors of the company have this whole stock as a security for any judgment 


against them, and the company cannot, by any act of theirs, liberate any of its stock- 
holders from their obligations to pay the remainder of the price of their shares to the 
prejudice of the creditors.” 10 Rob. 440. 


To the same effect is the case of Cucullu vs. Union Insurance Company, 2 Rob. 571. 
‘*One who assigns an agreement to take stock in an incorporated company, thereby prom- 


ises to pay the full amount of every share thus subscribed for, and an action will lie to 
recover it, either for the purpose of carrying on the business of the company or of 
paying its debts. A stockholder will not be allowed to throw the loss upon the credi- 
tora, either by refusing to pay for their stock, or by forfeiting it, or by dissolving the 
corporation by non-user or otherwise. As to the responsibility of the stockholders 
towards the creditors, we have not a shadow of doubt.” 


In County of Morgan vs. Allen, Sup. Court, U. S., October term 1880, the court says: 103 


U.S. p. 508. 


‘‘In Sawyer vs. Hoag, 17, Wall, 621, we had occasion to consider the question whether the 


creditors of an insolvent corporation were at liberty to assail a transaction between it 
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and one of its debtors, whereby the latter's subscription of stock was withdrawn so far 
as general creditors were concerned, from the assets of the corporation. In that case 
we declared the doctrine to be well established that the capital stock of a corporation, 
especially its unpaid subscriptions, constituted a trust fund for the benefit of the gene- 
ral creditors of the corporation, and that the governing officers of a corporation could 
not, by agreement or other transaction with the stockholders, release the latter from his 
obligation to pay to the prejudice of its creditors, except by fair and honest dealing and 
for a valuable consideration. In the subsequent case of Sawyer vs Upton, assignee, 
91 U. S. 60 we had occasion to consider the same question and there said : 

‘The capital stock uf an incorporated company is a fund set apart for the payment of its 
debts. Tt is a substitute for the personal liability which subsists in private co-partner- 
ships. 

‘*When debts are incurred a contract arises with the creditors that it shall not be with- 
drawn or applied otherwise than upon their demand, until such demands are satistied. 
The creditors have a lien upon it in equity. If diverted, they may follow it as far as it 
can be traced, aud subject it to the payment of their claims. except as ‘against holders 
who have taken it bona jide for a valuable consideration and without notice. 

“It is publicly pledged to those who deal with the corporation for their security. 

‘Unpaid stock ia as much a part of this pledge, and as much a part of the assets of the com- 
pany, as the cash which has been paid in upon it. Creditors have the same right to 
louk to it as anything else, and the same right to insist upon its payment as the payment 
of any other debt due the company. As regards creditors, there is no distinction be- 
tween such a demand and any other assets which way form a part of the property and 
effects of the corporation.” Upton vs. Tribilcock, 91 U.S. 45; Webster vs. Upton, Ib: 
65; Hatch vs. Dana, 100 U. S. 210. 

In no court have these doctrines been more distinctly approved than in the Supreme Court 
of Illinois, when considering the liability of «The county vf Morgan to creditors of the 
Illinois River Railroad Company, arising out of these identical bonds, Morgan Co. vs. 
Thomas, 76 Ill. 141.” 

Plaintiffs contend that the case of Burk vs. Smith, 16 Wal., 395, establishes a different doc- 
trine. It does not, for the court in that case specially lays down the general rules 
which we have cited, and says: 

‘‘And it must also be conceded that if the company has, in fraud of its creditors. released 
subscribers to its stock from the payment of their sabscriptions. the release is inopera- 
tive to protect those subscribers against claims of the creditors. * * * Accordingly, 
it has been settled by very numerous decisions that the directors of a company are in- 
competent to release an original subscriber to its capital stock, or to make any arrange- 
ment with him by which the company, its creditors, or the State shall lose any of the 
venefit of his subscription. Every such atrangement is regarded in equity not merely 
as ultra vires, but as a fraud upon the other stockholders, upon the public, and apon 
the creditors of the company.” 

The case of Cooper vs Frederick, 9 Ala,, new series, does not touch the question at issue, 

because it was a question between the company and the stockholder, the company being 
in good standing and no question as to creditors arising. It was in the nature of a dim- 
inution of the capital stock. 

It is contended that the case of the Weschester Railroad Company vs. Hickman, 4 Casey 
Penn. 327, which states that a corporation had the right to accept payment of stock in 
labor or material, if carried out in good faith, justifies this bank in taking a check upon 
itself, which was not a goed check, and totally worthless, as a full compliance with the 
law, and that it had the effect of releasing the shareholders from any payment of such 
stock thereafter. at the expense of the creditors. This authority does not establish that 

' principle. . 
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Thos. J. Semmes on the same side: 


1. Misrepresentations made by the ofticers or directors of a corporation are misrepresenta- 
tions of the corporation itselt and of its share-holders. Litchfield Bank vs Church, 29 
Conn. 137. 

2. Capital of a corporation is the stake held out to the public, upon the faith of which it 
obtains credit. Thompson's Stockholders, sec. 11, 91 U.S. 57. 

3. A corporation cannot accept in payment of its stock any property which it is not author- 
ized to dealin. 4 Ch. App. 779; 27 Ann. 118. Even then the arrangement must be em- 
bodied in the articles of association, as in Pell’s case. 5 Ch. App. 11, 346; 6 Ch, App. 
48; L R. 15 Eq. 411. 

4. Subscriber for stock cannot set off his liability for stock against a debt due to him by 
the corporation. 8 Ch. App. 262; 21 Ch; Div. 519; 7 Wall. 409; 17 Wall. 421. 

5. The power to create preferred stock must be employed solely for the purpose of obtain- 
ing capital. L. R. 20 Eq. 64; 4 Kay & John, 1; Green's Ultra Vives (Brice), 145. , 

6. Where stock is issued on an agreement which is not lawful, the party receiving the 

stock can be made to pay for it, and the agreement will be disregurded. 1 DeGex [& 

Jones, 377; 1 Ch. Div. 127; 17 Ohio, 187 ; 20 Ohio, 199. 

Where misrepresentations of a stockholder of a corporation induce third persons to 

become creditors of an insolvent corporation, such stockholder being a creditor will not 

be allowed to participate in the assets of the corporation as a creditor, until the injured 
third persons are satisfied. Colt vs. Woolaston, 2 ere Williams, 155. 


The opinion of the Court was delivered by 

BermupeEz, C. J. It is essential for a proper understanding of this 
controversy that, at the threshold, a very concise statement be made 
of the most glaring facts which the trial has indisputably developed, as 
also of the pleadings which present the issues submitted. Otherwise, 
the mind left guideless in the labyrinth before it, could never see its 
way through. 

Those facts are: 

John Crossley & Sons had extensive financial relations with one E. 
C. Palmer and the Louisiana Savings Bank and Safe Deposit Company. 

They depesited with the institution $50,000, for which certificates 
were issued. 

They made money advances to the bank for $100,000 and subse- 
quently granted toit a letter of credit for as much (£20,000) to be used 
only under certain terms and restrictions, receiving as collateral secur- 
ity for advances made and to be made, certain drainage warrants, in 
the possession of the bank, and besides, generally all other warrants 
belonging to it, and which had been pledged to other parties, but which 
were to be redeemed and then handed over. 

Under this letter the bank drew some $22,000. 

Palmer was the president of the concern and its creditor for ad- 
vances and loans really made, figuring to his credit on the books, for 
‘upwards of $400,000. F 
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New or additional stock, to the extent of 3500 shares, having been 
authorized to be issued, it was agreed (as there was no disposition for 
outsiders to take any of it) between the bank, Palmer and the Cross- 
leys, who appear to have had some title to the credit in favor of Palmer, 
that this indebtedness would be converted into the stock, in Palmer’s. 
name, Subsequently, with plaintiffs’ assent, this stock was placed, part 
in the name of a number of the directors, part otherwise ; some re-- 
maining in Palmer’s name. 


On the brink of the bank’s failure and destruction, but before it had 
been used the letter of credit, as far as not made available, was re- 
called by the Crossleys. 


Palmer had had extensive dealings with one VanNordan, who had 
under his control the drainage of the city, who became largely indebted 
to Palmer and the bank, and who, in a transaction between him and 
the city, was required, in order to give a clear title to the corporation, 
to turn over to Palmer a large amount of drainage warrants received 
from the city as the consideration of the contract between them ; those 
warrants being important factors in this litigation. 


The bank went into bankruptcy. Its affairs and business are now 
in process of liquidation. 

The plaintiffs bring this action to recover the balance due on the 
certificates of deposit, the advances made aggregating, they say, 
$167,510 36. They further claim conventional and legal interest on 
different portions of this amount. 

The plaintiffs aver rights of ownership to the drainage warrants in 
their possession and to others, of the total face value of $516,208; in- 
sisting in the alternative that, at worst, they have a lien, as pledgees, 
on $334,208 thereof. ;, 

In answer the defendants plead the general issue and assuming the 
character of plaintiffs in reconvention, claim : 

That the concern in liquidation owns drainage warrants amounting 
to $569,982, to which plaintiffs have set up a similar title, although 
eventually as pledgees, whereof $334,208 are presently in their posses- 
sion. 

That the plaintiffs are indebted unto the late corporation in the sum 
of $350,000 with interest, being the price of the 3500 shares of its 
stock, subscribed for by them and still unpaid. 

That the plaintiffs are further indebted unto the company in $78,- 
712 50, as the balance due under the letter ot credit issued by them to 
the bank. 
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As defendants in reconvention, plaintiffs excepted and denying 
those claims, pleaded estoppel and prescription. 

From a judgment allowing them less than they claimed, and the 
defendants more than they asked, the plaintiffs appeal. 

The record in this case is unnecessarily voluminous, onerously en- 7° 
cumbered with a mass of entirely irrelevant testimony and documentary 
evidence. Its imposing appearance and the representations of counsel as 
to the gravity of the controversy, exacted the toleration of au oral ar- 
gument, which consumed four days of public time. Twelve elaborate 
briefs covering hundreds of pages of printed matter have been besides 
submitted. 

It cannot be expected that the Court will state at any great length, 
all the facts from which the parties claim that the differences arisen 
between them have grown out. 

In order to be intelligible, the statement would have to be chrono- 
logical and methodical, and this is an impossibility. The facts ad- 
vanced by each side are discordant, incongruous and irreconcilable. 

Such statements would necessarily embrace extraneous and cumbersome 
matters, the consideration of which would unavoidably confuse the 
mind and lead it astray. 

It will suffice that the salie.t facts upon which the claims and coun- 
ter claims are based be stated, as each matter in controversy is taken 
up. 

There are four questions to be considered : 

First—The money claims of plaintiffs. 

Second—Their title to the warrants, viz: whether they are owners or 
‘pledgees and to what extent. 

Third—Their liability for the price or value of the 3500 shares. 

Fourth—Their liability for the balance not drawn under the letter of 

-eredit. 
Those questions will be dealt with and decided in that order. 
st 
The evidence indisputably establishes that the plaintiffs have de- 
‘posited with the bank $50,000, for which two certificates were delivered 
them and on which partial payments have been made. 

It also shows that the plaintiffs advanced £20,000 to the bank and 
issued to it a letter of credit conferring authority to draw £20,000 on ‘ 
them, with certain qualifications. 

There can be no real dispute as to the validity of the claim for the sev- 
eral items aggregating $167,510, save as to the balance due on the 

certificates of deposit, and as to the rate of interest due on it. 
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After allowing eredit for partial payments, that balance appears to 
be $41.714 77. 

In the absence of any written evidence, showing an agreement to 
pay conventional interest, the plaintiffs can recover legal interest only 
on that balance and this from judicial demand. 

The rest of plaintiffs’ money claim is for a sum of $100,000, and a 
further sum of $220,250 advanced under the letter of credit. 

The plaintiffs insist that the payment of these amounts is secured, at 
least, by a pledge of two sets of drainage warrants in their possession ; 
the one of the face value of $214,208, the other of $120,000. 

They go further, and claim to be the owners of those identical war- 
rants and of another set of $182,000, which, they say, after being 
pledged, were diverted and used for the purposes and benefit of the 
bank. 

The plaintiffs further set forth, that after %302,000 of those war- 
rants had been thus pledged, they acquired them in full ownership for 
a valuable consideration. 

They conclude by charging that, if they be not the owners they are 
at least the pledgees of all the warrants, which must be subjected by 
sale to the payment of their entire money demand. 

On the other hand, the defendants contend that the $302,000 of war- 
rants in question never were the property of plaintiffs; that they 
always belonged to the bank, together with other warrants amounting 
to $18,000, swelling the amount to $320,000; that Palmer, from whom 
plaintiffs claim to have acquired title of ownership, never owned them. 

They further charge that, if the plaintiffs ever had a right of pledge 
on the two sets of $214,208 80 and $120,000, they have forfeited the 
same, and have therefore no shadow of any claim, either as owners or 
as pledgees, to any of the warrants mentioned in their petition; that 
the same are the exclusive property of the bank, and that plaintiffs 
should be condemned to return those in their possession free from any 
encumbrance whatever. 

This conflict of claims brings us to consider the validity of the re- 
spective pretensions of the litigants to the warrants in question. 


Il. 

The evidence is clear that, at the date of the letter of credit, the 
plaintiffs had already advanced to the bank £20,000, or $100,000, and 
that on their agreeing to make further advances, under certain stipu- 
lated terms and qualifications, the bank actually pledged to plaintiffs 
the set of $214,208, which was physically delivered. All the other 
wariants owned by the bank, whether in its possession or not, were 
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likewise pledged, though not delivered, with the obligation on the part — 
of the bank of redeeming them and turning them over as soon as dis- 
encumbered. 

If it be true that the set of $120,000 was the property of the bank at’ 
the date of the letter of credit and of the resolution accepting the same, 
there is no room for doubt that, like the set of $214,208, they are 
affected with a lien in favor of the plaintiffs to secure the reimburse- 
ment, if not of the balance due on the certificates of deposit, at least 
of the advances prior and subsequent to the letter, not exceeding twice 
£20,000, or $200,000. 

The resolution of the board accepting the letter of credit, and the 
receipt given for the warrants pledged, are conclusive of the fact and 
of the right of pledge. 

The testimony and documentary proof offered by the plaintifts do not 
establish that the warrants in their possession were pledged to secure — 
the balance due on the certificates of deposit, and still less that they 
have become their property by any transfer from Palmer or the bank. 

When they dealt with that person they kaew they were treating 
with one occupying a double capacity and they should have required 
from him irrefragible title to the warrants, whether they were held by 
him individually or officially as president of the bank. 

But he does not appear ever to have owned them. They were deliv- 
ered to him by Van Norden, his debtor, to raise the encumbrance which 
the latter had placed on his rights of property in and to the drainage 
contract, which he was to transfer to the city free from any and all 
claim. The transfer or delivery of those warrants by Vau Norden ap- 
pears to have been designed and effected merely to secure the payment 
of the debt due Palmer. ‘ 

When subsequently transferred to the bank, they passed in settle- 
ment of the indebtedness of Van Norden cum onere, burdened with 
Palmer’s individual claim. So that Van Norden did not trausfer, and 
Palmer did not acquire from him, the ownership. Hence, the latter 
could not and did not convey any such title to plaintiffs. Claiming to 
be the pledgees of the bank, plaintiffs cannot deny the latter’s title, for 
that would be repudiating their own. 

Although plaintiffs have failed to prove ownership, they have clearly 
established that their demand for the $122,025 is secared by privilege; 
unless it be true, as is urged by the defense, that by their failure to 
make further advances for $78,712 under the letter of credit, they have 
forfeited all their rights as pledgees over those warrants—a question 
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which is now pretermitted, but will be considered in its proper place 
in the latter part of this opinion. 


The defendants claim from plaintiffs $350,000, as the amount due by 
them for 3500 shares of the stock of the company, subseribed for by 
them by their authorized agent, E. C. Palmer. 

They aver that the subscription price of those shares was not paid in 
‘cash or in its equivalent, but in the check of Palmer for the amount, 
against a credit of $405,000 figuring in his favor on the books of the 
bank as a real debt. 

The evidence does not show that the plaintiffs ever intended to buy 
themselves any stock from the bank, or ever authorized Palmer or any 
one else to purchase avy stock for their benefit and account, and to pay 
their par value in cash or to bind them to such payment. 

Consent, express or implied, was an essential prerequisite for the 
recovery of the price of purchase. Failure to establish it is fatal. 

It appears that there was an understanding between Palmer and the 
bank for the conversion of $350,000 of the amount to his credit into the 
3500 shares, and that this agreement was carried out by a funding of 
debt into stock, with the sanction of piaintiffs, whom Palmer considered 
as having some title to the credit standing in his name, as his credit- 
ors for a large amount. 

It is not at all probable that the plaintiffs ever gave such power to 
Palmer, for they well knew of the tottering condition of the bank, and 
that taking such stock, for which no offer had been made by outsiders 
and which was of very little value, was not only forfeiting the prefer- 
ence enjoyed by creditors over stockholders, but actually to throw 
away to no usefal purpose the amount of subscription. Such a trans- 
action would have implied insanity. 

If it were true, however, that plaintiffs did give the authority to ac- 
quire, there is nothing to show that they agreed to buy or pay cash for 
the stock. 

The understanding was, explicitly, that the credit of $405,000 would 
be debized with the $350,000, and that the stock would thus then rest. 

It may well be, as claimed, that under the circumstances surround- 
ing it such a transaction was ultra vires, one not susceptible of ratifica- 
tion, and one therefore which is an absolute nullity, not binding on 
the creditors. 

If such were the case the entire transaction would be irrevocably 
void, and neither the bank nor the stockholders could enforce it. 

How then can the representatives of the bank be heard to demand 
specific performance of a contract which they have not proved? 
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The conditions upon which the contract was founded would have to 
be expunged and replaced by others essentially different, which never 
entered into the minds of the parties at the time. 

The contract was to give stock for credit, or credit for stock, and the 
Court is asked to say that the stock was given for money, or that money 
was to be given for the stock. 

The Court cannot substitute to the contract made one which the par- 
ties never contemplated to enter into, and lend its aid to enforce it. 

The plaintiffs, whom the defendants regard as the owners of the 
credit in favor of Palmer, had no interest, no benefit to derive by « con- 
version of the debt into stock, for by so doing the preference which a 
creditor has over a stockholder was to be irretrievably foregone. 

It may, however, be surmised that the only good which plaintiffs ex- 
pected to derive by the transaction was to put part of their claim 
against the bank, which the latter could not honor, in the shape of 
stock, might have been more available and more easily disposed of in 
the market, the proceeds to extinguish partly Palmer’s debt to them ; 
but if this were so, it would be a non sequitur to say that therefore 
plaintiffs are liable for the price which Palmer or they, had they pur- 
chased, might have then had to pay for the stock bought. 

The inference, under the circumstances, that the bank, or its liquida- 
tors, has auvy right of action against plaintiffs for the price of the shares, 
is utterly unjustified. 

This view of the case relieves us from the necessity of considering 
the plea of prescription which the plaintiffs have opposed to the claim 
of defendants, which they treat as being substantially an action of nul- 
lity of the transaction. 

This demand of the reconvenors for the price of the stock must 


therefore be rejected. 
IV. 


The letter of credit to advance £20,000 more, which was accepted by 
the bank, was not an absolute obligation. On the contrary, it was a. 
conditional one. The letter and the resolution of the board show that 
the advances would be made only to restore and maintain the bank 
in an emergency or financial panic, and this at the instance of a spe- 
cially convened board. It rested on the contingent saving necessities 
of the moment and the entire good faith of the parties. 

The evidence shows corclusively that at that time the tottering con- 
dition of the bank was such to the knowledge of her managers, that 
the balance which otherwise might have been drawn could, under no 
plausible hypothesis, have restored and maintained the bank. 

















NEW ORLEANS, FEBRUARY, 1826. 89 





Crossley & Sous vs. Louisiana Savings Bank. 





There was then no special emergency or financial panie which could 
authorize the board to demand the balance. 


It clearly appears from the showing of the defeudants themselves,. 
that the bank was a still-born institution; that it continued to be thor- 
oughly insolvent, and that at the date of the call it was so beyond the 
possibility of redemption. 

Had not the plaintiffs conntermanded the letter of credit, and had 
they paid what might have been drawn for under it, this payment 
would have benefited, as designed, neither the bank as an institution, 
nor the mass of the depositors and creditors and the stockholders, for 
it is manifest that it could not have saved the bank from impending 
collapse. 

The plaintiffs were therefore right to have refused making further ad- 
vance. To have acted differently would have been a piece of unquali- 
fied stultification. 

Such refusal does not assuredly impair their rights as pledgees on 
the two sets of warrants in their possession and already mentioned. 
Such rights are therefore recognized, and remain in their integrity. 

For these reasons: 

It is ordered and decreed that the judgment appealed from be affirmed 
so far as it allows plaintiffs $41,714 77, with legal interest from judicial 
demand; that the said judgment be so amended as to allow, instead of 
$121,287 50, the sum of $122,205, with legal interest as claimed, and 
that in all other respects it be reversed ; 

And proceeding to render such judgment as ought to have been ren- 
dered, 

It is now ordered, adjudged and decreed, that said sum of $122,205 
and interest be declared to be secured by lien and privilege on the 
drainage warrants in the possession of plaintiffs, of the sum of $334,- 
208 80, which shall be sold to meet said claim, which shall be satisfied 
by privilege and preference over all others out of the proceeds; that 
the pretensions of plaintiffs to the ownership of said other warrants 
described in their petition be rejected, and that said warrants be de- 
elared to be the property of the defendants. 

It is further ordered and adjudged, that the claims of the defendants 
as plaintifts in reconvention for $350,000 and for $78,712 50, be reject- 
ed, with judgment in favor of plaintiffs as defendants in reconvention. 

It is further ordered and decreed, that the defendants and reconve- 


nors pay the costs in both courts. — 
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ON APPLICATION FOR RENEARING. 

MANNING, J. The single feature in the opinion attacked in the ap- 
plication for rehearing is that denying the defendants’ demand of 
$350,000, alleged to be owing by the plaintiffs for 3500 shares of the 
capital stock of the bank. The defendants allege that this stock was sub- 
scribed for by order of the plaintiffs, to be put in the name of Palmer, 
their agent, and was transferred by their instructions to these persons, 
Jackson 200 shares, Conery 200, Keller 100, Wing 100, Musgrave 2500, 
and 400 shares were left in Palmer’s name. Musgrave’s shares were 
afterwards transferred to Louis Crossley and Edward Crossley for Jno. 
Crossley & Sons—that on July |, 1874, Palmer drew a cheque on the 
bank for $350,000 in payment of this stock, and this cheque has never 
been paid—that the bank was then insolvent to the knowledge of 
Palmer and the plaintiffs, and that the latter are therefore responsible 
for the stock and owe the bank $350,000. 

The plaintiffs say this stock was not subscribed for by them nor by 
Palmer for them, but for himself, and to carry out his own plans and 
purposes, and after he had so acquired this stock, the plaintiffs bought 
‘2500 shares of him in good faith, in due course of business and upon 
Palmer’s representation that he was the owner of it and that it was 
full paid stock. 

The whole argument of the defendants in controversion of this posi- 
tion of the plaintiffs is that it is in conflict with the allegations of the 
plaintiffs’ answers to their demand in reconvention, and that these an- 
swers are inconsistent each with the other, and that the plaintiffs are 
bound by their judicial admissions. Then assuming that the fact of 
subscription by the Crossleys is proved, or rather admitted, they insist 
that the law is that the liquidators of the bank can enforce rights and 
claims that the bank could not, because they represent creditors of the 
bank. 

Upon the question of fact, the Crossleys in one of their answers al- 
lege their purchase of the stock from Palmer in gvod faith and for a 
valuable consideration, and on his representation that it was fully paid 
for and he was the owner of it, and deny explicitly any subscription 
therefor, but this is said to be inconsistent with and contrary to their 
allegation in their supplemental answer, that the stock was not paid 
for. There is no inconsistency. In their answer in chief, they allege 
that Palmer represented it as full paid, and in the supplement that it 
was not in tact full paid, and both allegations are true. 

The, bank owed Palmer over $400,000 in June, 1874, and he owed the 
‘Crossleys. ‘They had deposited with the bank, at Palmer’s instance, 
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$50,000, and afterwards advanced $100,000 to it, and gave it a letter of 
credit for $100,000 additional, of which only something over $20,000 
was used. The directors issued additional stock and it was agreed 
that Palmer’s credit at the bank, or $350,000 of it, should be converted 
into this stock in Palmer’s name, and it was done. Afterwards the 
Crossleys bought of Palmer 2500 of these shares. The bank paid 
Palmer its debt to him or the largest part of it with this stock, and he 
sold 2500 shares of it and extinguished his debt to the Crossleys pro 
tanto. The resolution of the directors explicitly states what was to be 
done and it was done, as was thus stated. It would have been insanity, 
as,the opinion says, for the Crossleys to have acted otherwise. They had 
tried and were trying to prop up the bank and were assured by its 
president they could do it successfully. They lost money in the effort 
and it failed. Of all those who were deluded by the misrepresepta- 
tions of the bank president of its condition, none suffered so disas- 
trously as the Crossleys. 

Upen the question of law the liquidators cannot enforce an obliga- 
tion when none exists. Unless the Crossleys did the acts that are 
charged to have created the obligation, or made judicial admissions 
that bind them to the consequences of such admissions, they cannot 
be held liable as charged, and a review of the opinion of the Court and 
comparison of it with the evidence in the record shews that it rightly 
refused judgment against the Crossleys as the defendants demand. 


The rehearing is refused. 








No. 9592. 
THE STATE OF LOUISIANA VS. JOE PIERRE. 


In a criminal prosecution, the papers of which have been purloined from the clerk's office, 
the district attorney has the legal right to enter a nolle prosequi of the charge contained 
therein, and to present a new indictment or information on the same charge against the 
same party. To hold otherwise would render the State powerless against a criminal 
who had friends to purloin the papers of his case. 

An indictment or information which in two separate counts charges the offence of putting 
out an eye with a club, and the crime of assault with intent to commit murder with a 
club, is not bad for duplicity. The two offenses could grow out of the same act, hence 
they may be charged in the same indictment. 

An accused whose case is fixed for the second week of the term has not the right to require 
service of the list of jurors drawn fur the third week of the term. 

In a case not capital the jury may be allowed to separate during the trial. 


. PPEAL from the Twenty-first District Court Parish of St. Martin. 
Gates, J. 
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M. J. Cunningham, Attorney General, and Chas. H. Mouton, District 
Attorney, for the State, Appellee. 


Edward Simon for Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocuk, J. Defendant appeals from a conviction of an assault with 
intent to commit murder. 

He calls our attention to a motion to quash, and to three bills of ex- 
ception involving matters connected with his trial. 

His motion to quash the information filed against him presents two- 
points: 

1. The first is rather undefinable, but it seems to read as an excep- 
tion of lis pendens. 

The papers of a previously instituted prosecution against him were, 
together with many other files and records of suits pending in the dis- 
trict court, purloined from the clerk’s office; whereupon the district 
attorney asked and obtained leave of the court to enter a nolle pros- 
equi of that charge against this accused, and immediately thereafter, 
he presented-an information on the same charge, which resulted in the 
trial now on appeal before us. 

Defendant’s contention that the nolle prosequi could not be enter- 
tained in the absence of the papers which contained the charge against 
him is without merit. The right of the district attorney to enter a 
nolle prosequi of a charge against any accused, under all circumstances 
has never been questioned, when the papers are in his possession, and 
the difference in law between that and the exercise of the same power, 
when the papers are missing, is not easily discerned. 

The argument as to the alleged irregularity in the mode adopted by 
the district attorney to reinstate a cause when the papers have been 
lost, has no application to the state of the case as shown by the record. 

In presenting the second prosecution, after a legal disposition by 
nolle prosequi of the previous charge for the same offence, the district 
attorney did not propose to reinstate a lost case, but he simply exer 
eised his unquestioned right to prosecute a charge which he had pre- 
viously withdrawn by a nol pros. Hence the previous prosecution 
was vot a pending cause, and it was no obstacle to the prosecution 
under which the accused was tried. To deny the right to the State’s 
attorney to follow the course which he adopted in this case would sim- 
ply be tying the hands of the State in favor of any offender who could 
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find willing tools to purloin the papers which made up the proposed : 
prosecution of his offence. 
2. The second point is a charge that the information is bad for ; 


duplicity, as containing two separate and distinet charges in the same 
ipformation. 

In one count the accused is charged with putting out an eye witha 
club, and in another count he was charged with an assault with intent 
to commit murder with a club. 

It is true that the two offences charged are denounced in different / 
statutes, but it cannot be denied that they could grow out of the same te 
act, hence they were kindred offences ; therefore they could be charged 
in the same indictment, provided they are contained in different 
counts. State vs. Green, 37 Ann. 382; State vs. Gilkie, 35 Ann. 53; 
State vs. Johns, 32 Ann. 812; State vs. Depass, 31 Ann. 487; State vs. ; 
Malloy, 30 Ann. 61. 

These considerations are sufticient to dispose of one of the bills of 
exception, in which the same matters growing oat of a charge to the 
jury, are raised and discussed. 

3. The complaint of the accused, whose case was fixed for trial for’ 
the second week of the term, that the list of jurors drawn to serve 
during the third week had not been served on him, is too trivial to be 
seriously considered by this Court. He might with as much grace 
have complained that a list of jurors drawn for a previous term of the 
court had not been served on him. 

4. The alleged error of the trial judge in allowing the jurors to 
separate during the trial is not an error. \ 

This was not a capital case, and the jury could separate. State vs. ; 
Dubois, 24 Ann. 309. 

We are satisfied from the record that the defendant has had a fair 
trial. 


Judgment affirmed. 


No. 9451. 


Wo. B. ScuMipt vs. F. E. FoucHER ET AL. 


A member of an ordinary partnership, who contracts a partnership debt and who is the finan- 
cier and business manager of his firm, and the only member Laving an individual credit, 
should he pay this debt with his own money or property, could not legally avoid such 
payment or the contract connected with it, on the ground of error, the error consisting 
in not knowing at the date of the contract that he was only bound for his virile share 
and not the whole of the debt. 
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PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 





W. S. Benedict for Plaintiff and Appellee. 
Chas. Louque for Defendant and Appellees. 





The opinion of the Court was delivered by 

Topp, J. On the 13th of November, 1882, the defendant, Frank E. 
Foucher, conveyed to the plaintiff, by an act of sale, the property de- 
scribed in the petition for the consideration therein expressed of $6000 
—one-half cash and the balance in the assumption by plaintiff of a 
note in the hands of a third person secured by mortgage on the 
property. 

The vendor remained in possession of one-half the property—being 
a double tenement house in the city of New Orleans—upon an agree- 
ment to pay a monthly rent therefor, the other half being under lease, 
the rental for which after the sale was paid to the plaintiff. 

A short time thereafter, the defendant moved out of the part of the 
building oceupied by him, and turned over the possession of the same 
to his wife co-defendant herein who had, in the meantime, obtained a 
separation of property from him—and she leased the same and col- 
lected the rents therefor for several months. This removal and lease 
was made without the knowledge of plaintiff who was absent from the 
city. 

The plaintiff, after an unsuccessful effort to eject the tenant, placed 
there by Mrs. Foucher, through a proceeding before a city court, 
brought this present suit, wherein he enjoined Foucher and his wife 
from interfering with his-tenants and collecting rents for the property, 
and asked to be declared the owner of it and judgment for the rents 
collected by the defendants or either of them. 

Foucher, in defense of the suit, alleges substantially that the sale to 
plaintiff was made in error, induced by the frauduient representations 
and devices of the plaintiff, and ask that the same be declared a null- 
ity, and the plaintiff be compelled to acconnt for the rents received 
for the property since the sale. 

Mrs. Foucher, as an additional defense, claimed a right to the pos- 
session of that part of the property for which she was collecting rents, 
under an agreement with her husband, by which the property or its 
rents and revenues had been turned over to her by her husband in 
part satisfaction of her judgment against him. 

There was judgment declaring plaintiff the owner of the property 
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and perpetuating the injunction and condemning the defendants to- 
pay the rents collected by them, and further decreeing that the sale in 
question was a sale with the right of redemption and requiring plain 
tiff to re-convey the property to Foucher upon the payment by him to 
plaintiff of a sum specified in the judgment. 

From this judgment the defendants have appealed. 

It seems to be conceded by both parties that the conveyance in 
question was a sale with the right of redemption. It would be difficult 
under the evidence to construe it otherwise. The circumstances 
giving rise to or preceding the contract were these: 

The plaintiff was a member of the commercial firm of Schmidt & 
Ziegler, who were creditors of Downey, Foucher & Co., an ordinary 
partnership of which the defendant Foucher was a member. 

When the debt of the latter had grown to be about $3000, the credi- 
tors demanded security for their debt before further advances were 
made. Foucher first proposed to give them a mortgage on the prop- 
erty, the subject of this controversy, and with this understanding 
Schmidt & Ziegler furnished further supplies to Downey, Foucher & Co., 
who were at the time contractors for building the bridge across Lake 
Pontchartrain for the Northeastern Railroad Company, until the debt 
amounted to about $6600. It was then ascertained by the plaintiff 
representing his tirm that there was a mortgage on the property in 
question amounting to $3000. Thereupon it was agreed by the parties 
that instead of a mortgage there should be a sale of the property, and 
plaintiff as part of the price which was fixed at $6000, should assume 
the payment of the mortgage. This was carried out by the act in 
question with the understanding that upon the payment of the debt 
owing by Foucher’s firm the property should be conveyed to him. 

The error charged by the defendant Foucher as a ground for annull- 
ing the sale, consists in the fact that, as a member of an ordinary 
partnership, he was only bound for one-third of the partnership debt 
and his virile share thereof amounted only to $2200, whereas he paid 
with his property by said sale $3000, and the contract was based on 
the hypothesis that he was bound for the entire debt. That it was not 
until his firm was subsequently sued for the balance of this debt, that 
he was informed of his error. To this he swears an a witness on the 
trial and the plaintiff testifies also that such was his belief when the 
sale was made. 

The evidence shows that Foucher was the only member of his firm 
that has a credit, that he attended chiefly to the financial affairs of the 
firm and in procuring the advances and supplies required to carry on 
its business, and that it was to him alone that plaintiff looked for the 
payment of his debt. That he gave repeated assurances that the debt 
should be secured and ultimately paid. Besides we are satisfied from 
the nature of the operations in which the defendants’ firm was then 
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engaged with the railroad company, and the necessity of sustaining 
its credit and obtaining the required help and until its contract could 
be completed and the work done, that he (Foucher) would not have 
hesitated to advance his own money and means to secure the accom- 
plishment of an object of such vast importance to himself and his 


associates. In fact to maintain the credit of his firm till this object 


could be achieved was doubtless the main consideration for his con- 
tract. Besides he could legally mortgage or sell his own property to 
pay the debt of another even were he entirely without interest. Had 
he as the moneyed man and financier of the firm made this payment 
on the debt with his own money instead of his property, he could not, 
as we conceive, have recovered it back, and we can discover no differ- 
ence between the two modes of payment. 

Under the circumstances, we conclude that such alleged error was 
insufficient to avoid the contract. 

Mrs. Foucher has no claim whatever on this property, either as to 
title or possession. It is not pretended that she had any mortgage or 
privilege on it when transferred to the plaintiff; and from the record 
of her suit against her husband, which is in evidence, we discover that 
the very foundation of her demand against him was that he had sold 
this identical property to plaintiff and used the money obtained for it, 
and that the lot on which the house was built belonged to her—thus 
asserting a claim in that suit which would exclude the right or interest 
in the property set up in this. If her husband had sold the property 
to plaintiff, as she alleges, how could he afterwards convey any right 
therein to her? 

We are satisfied that both the title and actual possession of the prop- 
erty was passed by the conveyance in question to the plaintiff. 

The counsel for defendants suggests an error in the judgment requir- 
ing him to pay to plaintiff, as one of the conditions to the reconvey- 
ance of the property, a judgment against him in favor of Schmidt & 
Ziegler, being for the balance of the same debt on which the payment 
was made by the sale in question, Semhidt & Ziegler not being parties 
to this suit. Plaintiff being a member of that firm, a payment to him 
would suffice to extinguish the judgment in favor of the firm and would 
fully protect Foucher, and we see no reason to change the decree in 
this respect. : 

We note that the appeal in this case is devolutive, and that the time 
allowed in the judgment of the lower court for the redemption of the 
property has expired. We think that it would be proper to grant a 
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further term to the defendant to exercise this right. The time granted 
for that purpose is thirty days from the day this jndgment, now ren- 
dered, becomes final. 

It is therefore ordered and decreed that the judgment of the lower 
court be amended by extending the time therein allowed for the re- 
demption of the property for the space of thirty days from the time 
this decree becomes final, and as amended it be affirmed. 


Rehearing refused. 





No. 9616. 


THE STATE EX REL. J. O. HALPHEN vs. G. W. HupsPetH -anp C. 
DEBAILLON, JUDGEs. 

The decision of questions of jurisdiction belongs necessarily to the court before which they 
are raised, and its decision is final unless reversed by au appellate tribunal. 

Mandamus will not lie to compel an inferior judge to proceed to the trial of an appealable 
case which he has dismissed by sustaining a plea to bis jurisdiction. The remedy is by 
appeal. 

Our jurisprudence would be revolutionized if we should hold that every right that has here- 
tofore been enforced by appeal, and every wrong that has heretofore been redressed by 
appeal, may now be enforced or redressed by mandamus whenever the necessities of a 
suitor appears to require or invite it. 


A PPLICATION for Mandamus. 


E. Simon, C. H. Mouton and Breaux d& Renoudet for the Relator. 
H. Garland, F. Voorhies and R. 8. Perry for the Respondents. 


The opinion of the Court was delivered by 

MANNING, J. This is an application for a mandamus to Judge Hud- 
speth, the judge of the district court for St. Landry, and to Judge De- 
Baillon, of the twenty-fifth district, commanding both or either of 
them to proceed to the trial of the contested election case of J.O 
Halphen vs. U. A. Guilbeau and T. L. Broussard. 

The suit was filed in St. Martin parish, which belongs to Judge 
Gates’ district, and he having recused himself, referred it to Judge 
DeBaillon, who dismissed it on an exception. We reversed his judg- 
ment last summer at Opelousas and remanded the case. Halphen vs. 
Guilbeau, 37 Ann. 710. 

In September following, Halphen, claiming that nine months had 
elapsed since the recusation of Judge Gates and the reference of the 
case to Judge DeBaillon, and that it was still untried, applied to this. 
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latter judge to transfer it to some other, and an order was accordingly 
mace by him transferring it to Judge Hudspeth. This was done under 
sec. 5, of Act No. 40 of 1880. Sess. Acts, p. 39. 

The application of Halphen was made in chambers without notice to 
his adversary, and the order was granted in chambers also, and there- 
upon the papers were transmitted to St. Landry. On September 15, 
Halphen entered a default before Judge Hudspeth in the St. Landry 
Court. Broussard had had no notice of the transfer of the case to St. 
Landry, but he appeared at the same term and asked that the default 
be set aside. He ther pleaded to the jurisdiction of the Court on the 
ground that the order of transfer made in chambers and on an ex parte 
application was illegal ; that the suit had not been reconstructed at all, 
notwithstanding our opinion at Opelousas ut supra, and that the Act of 
1880 did not apply to such cases as this, wherein several pleas, motions, 
etc., had been made during the nine months of the suit’s pendency be- 
fore Judge DeBaillon, the reference judge, who had during that time 
acted on the case, and an appeal from his judgment had been brought 
before us. 

Judge Hudspeth sustained this plea to his jurisdiction, dismissed the 
suit from his court, and ordered the papers to be sent back. 

Judge DeBaillon, answering the alternative writ issued at the rela- 
tor’s prayers, says he transferred the suit at the relator’s own demand, 
and that he could not do otherwise under the Act of 1880, and having 
transferred it he cannot take cognizance of it again until his order is 
annulled. 

Judge Hudspeth answers that in sustaining the plea to his jurisdic- 
tion, he exercised a legitimate judicial function which is examinable 
on appeal therefrom, but that he cannot be compelled by mandamus to 
cancel and reverse it, and he is unquestionably right. 

Tt belongs to a court to decide questions of jurisdiction arising before 
it, and its rulings thereon in appealable cases remain final unless cor- 
rected by the superior tribunal on an appeal taken threfrom. State 
ex rel. McGee vs. Judges, 33 Ann. 180. There is no pretence that this 
is an unappealable case, nor could there be. Nor is this application 
for relief made under Art. 90 of our present Constitution. 

The remedy by appeal in this case would have been and is adequate. 
The relief sought could have been and may be as effectively adminis- 
tered by appeal as by mandamus. We could not grant the writ with- 
-out first inquiring into the soundness of the judge’s reasons for sustain- 
ing the plea to his jurisdiction. We are asked to do now precisely 
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what we should do if the case were before us on appeal, and however 
much the relator may complain of the delay to which he has been sub- 
jected, we cannot reverse the uniform and consistent rulings of this 
court to expedite a single suitor. We have before said it would revo- 
lutionize our jurisprudence if we should hold that every right that was 
formerly enforced by appeal, and every wrong that was formerly 
redressed by appeal can now be enforced or redressed by mandamus 
when an emergency seemingly requires or invites it. State ex rel. 
Morgan R. R. vs. Jndge, 36 Ann. 394, and cases therein cited. 


The writ is refused at the cost of the relator. 





No. 9624. 


Henry C. Minor vs. Jonn B. Bupp, SHERIFF, ETC. 


When a tax payer enjoins the seizure and sale of his property for taxes, he occupies the 
position of a judgment debtor enjoining the execution of a judgment against himself; 
and the test of our jurisdiction is the amount of the taxes and not the value of the prop- 
erty. The Constitution does not vest this Court with jurisdiction, regardless of amount. 
of cases involving the legality of assessments, and we cannot assume it. 

The ground of the injunction involving no question as to the legality or constitutionality of 
the tax, but assailing svlely the legality of the assessment, the appeal is dismissed. 


PPEAL from the Nineteenth District Court, Parish of Terrebonne. 
Goode, J. 


L. F. Suthon for Plaintiff and Appellant. 
Van P. Winder for Defendant and Appellee. 


The opinion of the Court was delivered by 

FENNER, J. The plaintiff enjoins the sale of his property for taxes 
aggregating the sum of $1,566 60, on the ground that there has been 
no legal assessment of his property, by reason of the non-observance 
of certain duties prescribed by Act 96 of 1882, regulating assessments. 

It is clear that the amount involved is below the lowest limit of our 
jurisdiction. Plaintiff stands in the position of a judgment debtor en- 
joining execution of a judgment against himself. Aymar vs. Bourgeois, 
36 Ann. 392; Shannon vs. Lane, 33 Ann. 491. 

In such case, the test of jurisdiction as to amount is the amount of 
the claim and not that of the property seized. 

The only other ground on which it is claimed that our jurisdiction 
attaches is, that the suit involves the constitutionality or legality of a 


tax. 
No such question is presented. 





Be is : 
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Stockmeyer vs. Oertling. 


It is not denied that the property is liable to taxation, nor that there 
has been an assessment of the property. Therefore, the case relied on 
of MeGuire vs. Vogh, 36 Ann. 812, has no application. 

The sole issue is as to the legality of the assessment. 

The framers of the Constitution did not see fit to confer upon this 
Court jurisdiction of cases involving the legality of assessments of 
property for taxation, regardless of the amount in dispute. We, there- 
fore, cannot assume such jurisdiction. 

We have heretofore carefully considered and announced our conclu- 
sions on this subject. State ex rel. David vs. Judges, No. 9506, not vet 
reported; also, 32 Ann. 817; 33 Ann. 286; 35 Ann. 965; 36 Ann. 286, 
364, 801; 37 Ann. 507. 

It is therefore ordered that this appeal be dismissed at appellant’s 
cost. 





No. 9515. 3 
E. F. SrocKMEYER Vs. HENRY OERTLING. 

A surety, sued for indemnity by a co-surety who has paid under judgment, has no interest 
to question the validity of the transfer by another surety to the plaintiff, where such 
transfer impairs no right of his against the transferror. 

An illegal deduction contained in a judicial proceeding, and corrected by the court of last 
resort, cannot serve as a foundation for the plea of estoppel in a subsequent suit. 

Evidence showing the signature of a bond by principal and sureties, suit against the sure- 
ties, payment by some of them under judgment, the insolvency of certain of them, and 
other material facts, authorizes recovery from aco-surety to a certain extent. 

Articles 2,104 and 3,058 R. C. C. must be combined together. When thus construed, they 
mean that where loss is occasioned by the insolvency of one or more co-sureties, whether 
solitary or joint, it must be borne by the solvent sureties when called upon by the pay- 
ing surety for indemnity or reimbursement of what was paid under judgment. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 


E. W. Huntington and H. L. Dufour for Plaintiff and Appellee. 
Braughn, Buck & Dinkelspiel for Defendant and Appellant. 


The opinion of the Court was delivered by 
Bermupez, C. J. This case was once before us on an appeal from a 
judgment sustaining an exception of no cause of action and dismissing 


the suit. 
We reserved the judgment and remanded the case ; 35 Ann. 467. The 


judgment of the lower court having gone for plaintiff, the defendant. 
appeals. 
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It is an action by a surety who has acquired the interest of a similar 
obligor, (W. Bogel), against a like surety, (Oertling), for his proportion 
in the amount paid under judgment, in satisfaction of the principal’s 
debt ; the remaining sureties, who had signed the bond, being insolvent. 

The defenses are: ; 

Ist. That plaintiff has failed to prove the alleged transfer of Bogel. 

2d. That he is estopped from prosecuting this suit. 

3d. That the evidence does not sustain any part of the judgment. 

4th. If any judgment can be rendered against defendant, it should 
be for one-sixth or one-fourth of the amount paid by the plaintiff, ac- 
cording to the interpretation which the court may place on article 
3058, R. C. C. 

I. 

The transcript contains the admission that the plaintiff is the trans- 
ferree of William Bogel against Oertling. 

The objection to this transfer appears to be, that it was made for 
purposes of suit without valuable consideration, as alleged. 

The defendant has not averred that he has any claim whatsoever 
against Bogel, which is jeoparded by the transfer. 

What is it to him, whether the transfer be with or without conside- 
tation? It is sufficient that it was made, particularly for the stated 
purpose, to authorize plaintiff to sue. A judgment on the merits, will 
bind both Stockmeyer and Bogel. 

II. 

The estoppel pleaded consists in averments in the answers made by 
Stockmeyer and Bogel in the suit of the Teutonia Bank against them, 
as sureties of J. M. Wagner, the defaulting cashier, and which was 
decided by this court in favor of the plaintiff. 33 Ann. 732. 

In those answers, the appearers admitted having signed the bond of 
the cashier; but charged that the name of Charles Pothoff, having been 
erased therefrom, and that of H. Oertling having been substituted 
thereto, without the consent of the defendents, though with that of the 
Board of Directors, the bond was avoided. ° 

The plaintiff in the present action does not aver any fact which i8 
at variance with those stated in those answers in that case. They 
merely, from the condition of things, deduced (they thought legally), 
their discharge and non liability. 

The court corrected their misconception of the law on such a subject, 
and condemned them to pay, under the obligation which they had 


contracted. 











SUPREME COURT OF LOUISIANA. 





Stockmeyer vs. Oertling 





The doctrine of estoppel, however apparently emphatic, is full of ex- 
ceptions, which vary according to circumstances, and was never de- 
signed to apply to a case like the instant one, in which the declara- 
tion made, which is an illegal deduction from facts, has led no one 
astray and occasioned damage to nobody. 2 Wood, 485; 32 Mich. 336. 

III. 

The evidence shows the signature of the bond; the suit and judg- 
ment against Stockmeyer and Bogel; payment by them of $8,080.21 
thereunder ; the insolvency of the other sureties on the bond ; the non- 
payment by Oertling of any part of said amount; in fact, the proof 
establishes the truth of the main averments, necessary for recovery. 

IV. 

It is true that article 2,104, R. C. C. is to the effect, that: “If one of 
the co-debtors in solido pays the whole debt, he can claim from the 
others no more than the part and portion of each; and that, if one of 
them be insolvent, the loss, occasioned by his insolvency, must be 
equally shared among all the other solvent co-debtors and him who. 
has made the payment.” 

It is likewise true that article 3,058, R. C. C. declares, that ‘when 
several persons have been sureties for the same debtor and for the same | 
debt, the surety who has satisfied the debt, has his remedy against the 
other sureties in proportion to the share of each; but this remedy takes. 
place only when such person has paid in consequence of a law suit, in- 
stituted against him.” 

The defendant argues that, as the previous article authorizes the 
share of the loss occasioned by the insolvency of co-obligors, bound 
in solido, and as the last article which refers to joint obligors, in no way 
alludes to such insolvency and loss, the provisions of the former can- 
not, without violence, be extended to the latter. He concludes that 
the insolvency of the other co-sureties cannot be made to be borne by 
him, and that he can, at worst, be held respovsible only for his aliquot 
part of the whole, regard being had to the number of sureties. This is. 


an error. 
Articles 2,104 and 3,058 sanhtasiangl to articles 1,214 and 2,033 of the 


Napoleon Code. 

The rights of a surety against his co-sureties for indemnity are the 
same in France in such instances under both articles. There is no- 
reason why they should not be regulated and enforced in a like man- 
ner in Louisiana, under a similar legislation. 

In the case of the Teutonia Bank vs. Wagner, et al., in which the 
plaintiff herein was a defendant, 38 Ann. 733, we held and reiterated the- 
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ruling in 35 Aun. 468, that the sureties on the bond sued on, though 
bound in solido with the principal, are several obligors intersese, though 
the solidarity between themselves be not expressed. They bound 
themselves by different contracts, though the same be evidenced by one 
act only (the bond). 
In the last case, the exception of no cause action, sustained by the 
Jower court, was overruled by this court, the action being for one-third. 
On this subject, Troplong, in his work on suretyship, says: (No. 440.) 
“‘Lorsque l'un des cofidéjusseurs, contre lequel le fidéjusseur payant 
a son recours, est devenu insolvable, Vart. 1214., avec lequel Vart. 
2033 doit étre combiné, veut que la perte se répartisse par la contribu- 
tion entre les solvables et celui qui a fait le paiement.” , 
Also Duranton t. 18, No. 369, and M. Ponsot, No. 290—Del. vol. v. 2, 
856-7; v. 3, 874, 881. 


The district court decided correctly. 


Judgment affirmed. 








No. 9529. 
CHARLES B. MILLER vs. R. H. SHOTWELL ET ALB. 
The Supreme Court will not undertake to examine a cause on its merits if the transcript of 


appeal is too imperfect and incomplete to inform the court of the matters and evidence 
which were contested below. 

But, if the shortcomings or imperfections of the transcript are not imputable to the fault of 
the appellant, and if the ends of justice requirea review of the judgment appealed from, 
the appeal cannot be dismissed ; but the case will be remanded to be tried de novo. 

This rehef will be granted in a case in which the papers were destroyed by fire together 
with the Court House after the appellant had perfected his appeal. 


4 PPEAL from the Civil District Court for the Parish of Vermilion. 
<a DeBaillon, J. 


Henry St. Paul and Jos. A. Breaux for Plaintiff and Appellant. 
O'Bryan & White for Defendants and Appellees. 


The opinion of the Court was delivered by 

Pocnk, J. This suit involves the title to a tract of land in the 
parish of Vermilion. 

It appears that after trial and judgment, and after the plaintiff had 
obtained and perfected his appeal, the papers which made up the record 











SUPREME COURT OF LOUISIANA. 








Miller vs. Shotwell et als. 





in the case were destroyed by fire together with the courthouse of 
that parish. 

Hence the transcript of appeal, which had been made up and brought 
by consent between the parties, is very imperfect and incomplete. In 
fact, it is not in acondition to enable us to intelligently and fairly pass 
upon the issues involved in the controversy. 

Among other elements missing, or not legally contained in the tran- 
script, is the testimony of a very important witness, whose evidence as 
an expert is of vital importance in the cause. 

After the destruction of the record, the witness wrote down his testi- 
mony at the joint request of both parties, and his statement is in the 
transcript, but it was not accepted by appeliee’s counsel, who contend 
that the testimony, as thus reproduced, does not agree with their recol- 
lection of the testimony as given at the trial. It was then agreed be- 
tween counsel of both parties that the matter should be left to the trial 
judge, who was thus fully empowered to make a statement of the testi- 
mony as he remembered it. 

But, in answer thereto, the judge stated in writing that he was un- 
able to settle the question, as he could not remember the testimony 
with sufficient accuracy, so as to give even the substance of it. 


Under this condition of things we are not furnished with a tran- 
script sufficient to authorize us to examine the case on its merits. 
Under ordinary circumstances this conclusion would suggest a dis- 
missal of the appeal, but this would be unjustly depriving the appel- 
lant of his appeal, when it appears clearly that he is not responsible 
for the destruction of the papers of the file. And, in addition, appellees 
do not complain of the condition of the transcript, and they formally 
consent to a trial of the appeal in its present shape. 


But as consent cannot of itself give jurisdiction, neither can it im- 
pose on this court a task which it is powerless to perform, considering 
that the ends of justice require a trial of the appeal, and following 
wise and well established precedents, we conclude that the case must 
be remanded and tried de novo. Porter vs. Dugat, 9 Mart. 121. 
McDaniel vs. Ingall, 7 La. 245. Doliole vs. Agenia, 3 La. 360. Presi- 
dent, etc. vs. Douglass, 3 Rob. 169. 


It is, therefore, ordered that the judgment of the district court, be 
reversed, and that this case be remanded to the lower court for a new 
trial according to law, all costs to abide the final determination of the 


cause. 
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No. 9565. 
THE StTaTE OF LOUISIANA Vs. WILLIE CLARK AND WILLIE Boyp. 


In order that a party may contradict his own witness, a proper foundation must be laid 
therefor, by proper inquiry as to time, place and person involved in the supposed con- 
tradiction, putting him fully on guard. The subject-matter of the testimony to be con- 
tradicted must also be material and relevant to the issue, and the contradiction must be 
not merely for the purpose of discrediting his testimony generally, by showing that in 
immaterial matters, his statements were untrue. 


PPEAL from the Criminal District Court for the Parish of Orleans. 
Baker, J. 


M. J. Cunningham, Attorney General, and Lionel Adams, District 
Attorney, for the State, Appellee. 


W. R. Whitaker for Defendant and Appellant. 


The opinion of the Court was delivered by 

FENNER, J. The bill of exceptions which presents the only ground 
of error, arraigns a ruling of the judge refusing to permit a witness to 
be examined by the defense for the avowed purpvuse of coutradicting 
the testimony of another witness who had also been called by the 
defense. 

The judge, in signing the bill, states the reasons of his ruling as 
follows: Ist, that no foundation had been laid for the contradiction of 
the witness; 2d,that the testimony was irrelevant under the facts ; 
3d, that nothing coming from the witness justified counsel in assuming 
him to be an unwilling witness, and he could not contradict his own 
witness. 

These reasons, on their face, are sound and sustained by authority. 
Wharton Cr. Ev. §§ 482, 483, 484; 1 Greenleaf on Ev. §§ 449, 462. 

We are bound to assume that they are applicable to the cireum- 
stances of the case. 

The learned counsel of-accused has no doubt seen the impossibility 
-of sustaining the charge of error, and has made no appearance by oral 


or written argument. 


Judgment affirmed. 
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No. 9626. 


RAPHAEL BELTRAN vs. CHARLES GAUTHREAUX ET ALS. 


In partition suits between co-owners, who are ‘‘of age and present,” but who ‘‘cannot agree on 
the partition and mode of making it,” the rules established by the Code relative to the 
partition of successions, are applicable, under the express terms of C. C. 1290. 

Whether the judicial partition is made in kind or by sale, it is now settled that the mort- 
gages and privileges created by one co-owner un his own undivided share, are trans- 
ferred from the entire property to the share allotted to him, or, in case of sale, to his 
share of the proceeds. 

After such a sale, when a rule is taken upon the mortgage creditor to show cause why his 
mortgage should not be cancelled and erased as affecting the property, the creditor can- 
not, in answer thereto, attack the validity of the judgment of partition, unless at least 
for absolute nullities. 

The co-owners in partition suits have the perfect right to agree to submit the questions to 
the court, on issue properly joined, and the judgment of the court rendered, on such 
issue, according to law and evidence and not according to any consent, is not a consent 
judgment. 

Parties have the right to waive delays with reference to submission of their causes and the 
signature of judgments therein, without impairing the validity of the proceedings. 
After judgment in partition and proceedings commenced in execution thereof by adver- 
tisement of the sale, a seizure under executory process by the mortgage creditor forms 
no obstacle to the sale, which proceeds, subject to the rights of the creditor, which, as 
shown, pass to his debtor's share of the proceeds. 

There is nothing reprehensible in an agreement by which a party contemplating purchase 
at-a judicial sale for cash, agrees with a third person that, if he acquires, he will sell to 
the latter on terms of credit—in absence at least of any evidence that the third person 
intended to bid at the sale or that the agreement was made with the purpose of prevent- 
ing competition. 

Where a man’s wife has an interest in a suit, and where the husband has no separate inter- 
est therein, the latter cannot testify. 

The share of the co-owner under a partition ‘sale is only ascertained after deduction of his 
share of the costs of the proceeding, and the mortgage creditor must submit to such 
deduction. 


PPEAL from the Twenty-second District Court; Parish of St. 
James. Duffel, J. 


James Legendre and St. M. Bérault for Plaintiff and Appellee. 
Robt. G. Dugué for Defendant and Appellant. 


The opinion of the Court was delivered by 

FENNER, J. The plantation involved in this controversy was owned 
in -indivision by plaintiff, Beltran, owner of one-half, and by four 
Gauthreauxs, all present and’ majors, as joint owners of the other half. 
The undivided half belonging to the Gauthreauxs was encumbered by 
a special mortgage and vendor’s privilege for $8,500 held by Charles. 
U. Gaudet. 
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On the 27th of March, 1885, Beltran sued the Gauthreauxs for a par- 
tition, alleging the impossibility of a partition in kind, and praying for 
asale. The Gauthreauxs joined issue denying the necessity of the sale, 
submitting the question to the court, and praying for such judgment 
as the law and the nature of the case may require. Experts were ap- 
pointed and reported, in substance, that the property could not be 
divided in kind. Judgment was rendered on March 31, 1885, homolo- 
gating the report of experts and ordering the sale to effect partition. 
The defendants thereupon filed a written acquiescence in the judgment 
and consent to its immediate execution, whereupon the judgment was 
immediately signed. 

On the same day Gaudet sued ont executory process on his mortgage, 
under which the sheriff seized the property on April 7th, following. 
In the meantime, in execution of the judgment for partition, on April 
Ist, the plantation had been advertised for sale on May 2d, following, 
and on that day the sheriff adjudicated it to Beltran at the price of 
$11,000 cash. On the 4th of May, all the parties to the partition suit 
joined in a rule upon Gaudet, to show cause why the inscription of his 
mortgage and privilege as affect the property, should not be cancelled. 
and erased, and why he should not be referred, fortheir satisfaction, 
to one-half the proceeds of the sale after deducting the costs and 
charges of the partition proceedings. 

Gaudet opposed the relief sought, on the grounds: 

Ist. That the sale, even if a valid judicial sale, did not shift his 
rights from the property to the proceeds, but that the purchaser was. 
bound to take the property subject to his mortgage and privilege. 

2d. That the partition proceedings were consent proceedings, the 
sale a consent sale, and, on that ground, could not affect his mortgage 
and privilege. 

3d. That, at the date of the sale, the property was under seizure on 
his executory process, which prevented any valid adjudication, because 
the property could not be delivered. 

4th. That Beltran, the adjudicatee, was only a person interposed, 
the real purchaser being one Auguste Gauthreaux, who, owing to a 
previous agreement with Beltran, had been deterred from bidding at 
the sale, as he would otherwise have done. 

Sth. That he was not bound to bear any part of the cost of the par- 
tition proceedings, to which he was a stranger. 

From a judgment making the rule absolute, Gaudet prosecutes the 


present appeal. 
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We shall consider the grounds of his opposition in the order above 


indicated. 
I. 


On the question of the effect of judicial partitions by sale, on mort- 
gages upon the share of one co-owner, the following principles are 
apposite. Art. 1289 C. C. declares: ‘No one can be compelled to hold 
property with another, unless the contrary has been agreed on, any one 
has a right to demand the division of a thing held in common, by the 
action of partition.” 

The absolute right of Beltran to require the partition cannot, there- 
fore, be questioned, and could not be, in the slightest degree, affected 
by any mortgage which his co-owners might have placed upon their 
interest. 

Judicial partitions are ordinarily made in kind; but Art. 1339 pro- 
vided that, ‘When the property is indivisible by its nature, or when it 
cannot be conveniently divided, the judge shall order, at the instance 
of any one of the heirs, on proof of either of these facts, that it be sold 
at public auction, ete.” 

The previous article 1338 had provided that, “In all judicial parti- 
tions where the property is divided in kind, the mortgages, liens and 
privileges existing against one of the co-proprietors, shall, by the mere 
fact of the partition, attach to the shares allotted to him by the parti- 
tion, and cease to attach to the shares allotted to his co-proprietors.” 

It was not deemed necessary to provide that, in case of partition by 
sale, such mortgages should attach to the share of the proceeds coming 
to the co-proprietor liable for the same, because it seemed to be too 
clear a corrollary of the foregoing principle. For why should a differ- 
ence be made? At all events this hiatus in the code has been filled up 
by a long and consistent course of jurisprudence, holding that, at least 
in succession partitions by sale, the property passes free from mort- 
gages affecting the shares of co-proprietors, and that such mortgages 
are transferred to the shares of the latter in the proceeds. Succession 
of Pigneguy, 12 Rob. 450. Gilmore vs. Menard, 9 Aun. 212. Finley vs. 

Babin, 12 Ann. 236. Fabre vs. Hepp, 7 Ann.9. Campbell vs. Wool- 
folt, 37 Ann. 320; 27 Ann. 125; 21 Ann. 253. 

This is conceded, but it is claimed that the same rule dves not 
apply to partitions between ordinary co-owners, But why? If the rule 
-of Art. 1338 relative to partitions in kind applies, as has never been 
-disputed, why should not its corrollary just enunciated apply also? 

Besides, Art. 1,290 prescribes that, “‘All the rules established in the 
present chapter (of the partition of successions), with the exception of 
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that which relates to the collations, are applicable to partitions be- 
tween co-proprietors of the same thing, when among the co-proprietors 
any are absent, minors or interdicted, or when the co-proprietors of 
age and present cannot agree on the partition and the mode of making 
it;” within which last category, upon the face of the proceedings, the 
present case falls. It should seem, therefore, very clear that the same 
rule should apply to both cases. 


In Life Association vs. Hall, 33 Ann. 53, we said: “Whether, in case 
of asale to operate a partition among co-heirs or any class of co- 
owners, the mortgage creditors could be driven, against their will, to 
accept the proceeds, in order to clear the property ard pass it unen- 
cumbered to the adjudicator, is a question that has not, that we know, 
been as yet clearly adjusted ; but it does not now appear to us why it 
should not be so, if the sale was truly a judicial one, made after com- 
pliance with all legal requisites ; for it is manifest that the creditors, 
having the ability to protect themselves by bidding on the property to 
its value, ete., could be required to confine their mortgage to the pro- 
ceeds of sale.” 

It must be admitted that the opinion referred to contained other ex- 
pressions seemingly in conflict with the foregoing; but in the later 
ease of Bayhi vs. Bayhi, 35 Ann. 531, the foregoing quotation was re- 
ferred to with approval, and it was then distinctly decided that in a 
partition suit between co-heirs, by judicial sale, the mortgages affect- 
ing the share of one of them, can, on rule against the mortgages, be 
relegated to the proceeds, and their inscriptions cancelled against the 
property. That case is conclusive on the point, because, although the 
parties were co-heirs, they were co-heirs in possession, and, therefore, 
simple co-proprietors, and the proceeding had no probate character. 
The same fact also existed in the case of Finley vs. Babin, 12 Ann. 
236, which is a further authority directly in point. 

We consider the conclusion thus reached, in thorough harmony with 
the textual provisions of our law, with jurisprudence, with public in- 
terest and with reason and justice. 


We find no hostile authority. The cases relied on from 26 Ann. 690 
and 31st Ann. 798, when analysed, are clearly inapplicable; and the 
dictum in Freret vs. Freret 31 Ann. 506 that ‘“ partition suits between 
co-proprietors, when they are present, or majors, or not interdicts, are 
not governed by the rules established in that section for the partition 
of successions,” is obiter and evidently uttered with exclusive reference 
to the question of jurisdiction and is in conflict with the plain terms of 
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Art. 1290, which expressly extended those rules to partition suits be- 
tween co-proprietors of age and present, when they ‘cannot agree on 
the partition or on the manner of making it.” We have thus taken 
occasion, very carefully, to again examine and settle this vexed ques- 
tion. 

A contrary conclusion would have, in effect, paralyzed the right of 
the co-owner to terminate the indivision of property, guaranteed by 
Art. 1289 C. C., at least in every case where sale was essential and 
where the share of the other co-owner was burdened by mortgages ex- 
ceeding its value. Nor can we see any harm accruing to the mortgage- 
creditor, from the partition by sale, since it gives him the advantage 
of having the entire property sold, which is much more likely to bring 
full value, than a sale of an undivided interest. 

Il. 


The charge that the partition proceedings were collusive and, in 
their nature, mere consent proceedings, has no merit, and is fully dis- 
posed of by the Bayhis case, which held, first that, in answer to a rule 
precisely like the one before us, the validity of the judgment of par- 
tition could not be assailed; second, that the parties, plaintiff and de- 
fendant, in a partition suit, had a perfect right to submit the issues to 
the determination of the court, and that, whatever might have been 
the common desire of the parties, yet, if the issue was properly formed 
and determined by the court, not according to consent of parties, but 
according to law and evidence, the judgment so rendered is not a con- 
sent judgment. Such was the case here; and it matters not what the 
relations of the attorney of defendants were to the other parties; if he 
had the authority of defendants to place the case at issue and if the 
judge decided it on the law and evidence, that is all that is required. 
What concern has the appellant with the waiver of delays made in the 
case, or with the rapidity with which the proceedings were conducted? 
The sale was made in full conformity to all the requirements of law, 
and that is the only matter with which he had any concern. 

Ill. 

The seizure under appellant's executory process, made after the 
court had rendered its decree ordering the property to be sold, surely 
could not interfere with the execution of that judgment, which was 
already in progress under pending advertisements. This would be a 
new mode of enjoining the execution of judgments. 

Ownership and not possession is the basis of partition. C. C. 1324. 
The sale takes place subject to the rights of the seizing creditor, and 
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those rights we have just defined. See Citizens’ Bank vs. Ferry, 32 
Ann. 310. 
; IV. 

We cannot see what concern the appellant has with the question of 
whether Beltran was the real purchaser or only a person interposed, 
since it is not pretended that he represents any of appellant’s debtors. 
He would have no greater rights, under our law, against the adjudica- 
tee, for whom he claims Beltran was interposed, than against Beltran 
himself. 

So far.as the evidence in the record is concerned, there is none es- 
tablishing any combination between Beltran and Gauthreaux operating 
to prevent bidding at the sale. It does not appear that Gauthreaux 
ever intended, or was able, to bid at the sale, which was for cash. It 
is merely proved that Beltran had agreed with Gauthreaux (who had no 
connection with the parties to the partition suit) that, if he bought and 
his title proved good, he would sell to Gauthreaux at an agreed price 
and on terms of credit. There is nothing illegal in this. 

The evidence of Poirier, the husband of one of the defendants in 
the partition suit, was properly excluded. His wife was a party to and 
interested in the issue, and Poirier had no separate interest therein. 
‘Therefore, under article 2281, he was clearly an incompetent witness. 

¥. 

Finally, we see not how the share of appellant’s debtors, which 
passes to the satisfaction of his mortgage, can be ascertained without 
tirst deducting their share of the costs of the partition suit and sale. 
The judgment so decrees, and these costs were necessary to realize the 
proceeds, which go to the satisfaction of his debt. Surely Beltran 
cannot be made to pay them either as party or as purchaser. 

We find no error in the judgment. 


Judgment affirmed. 








No. 9528. 
D. A. HANSON, TUTOR, Vs. MANSFIELD RAILWAY AND TRANSPORTA- 
TION COMPANY. 


Railroad companies are held to the greutest care and diligence both in regard to the ma- 
chinery and equipments of the road and the conduct and acts of their officers, agents 


and employees. 

One who goes on a freight train by permission of the conductor, or the engineer acting as 
conductor, and pays the usual fare, is entitled to the privileges and protection of a pass- 
enger, even though the officer has been forbidden to receive passengers on such traius; 
‘provided, such order was not known to the passenger. 
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The going on a freight train and even taking a seat in the cab of the locomotive by the di- 
rection of the engineer in sole charge, is not contributory negligence per se on the part 
of the passenger, who has paid his fare, especially where persons are habitually or occa- 
sionally received on such trains and placed in the same or like places thereon. 

Where the conduct of a passenger has contributed to the casualty, but such conduct has 
not been, in a legal sense, imprudent or negligent. he may recover if the defendant were 
in fault. 


PPEAL from the Tenth District Court, Parish of DeSoto. 
ie Taylor, J. 


J. M. Cunningham and J. S. Young for Plaintiff and Appellant. 
C. W. Pegues and J. C. Pugh for Defendant and Appellee. 


The opinion of the Court was delivered by 


Topp, J. This case was argued and submitted at the recent term 
of this court at Shreveport, and it was agreed that it should be decided 
at this place. 

The plaintiff, as the tutor of his minor son, Charles Hanson, sues the 
defendant company for damages on account of personal injuries caused 
the latter by the explosion of the boiler of a locomotive, used on the 
company’s road, and charged to have resulted from serious defects in 
the boiler, and the gross negligence of the engineer in charge of it. 

The answer is, substantially, a general denial, coupled with an alle- 
gation of contributory negligence on the part of plaintiff’s ward which, 
it was averred, relieved the company of any liability for the alleged 
injury. 

There was judgment for the defendant and the plaintiff has appealed. 

The facts are substantially these : 

The defendant’s railway, known as the Mansfield Transportation 
Road, extends from the town of Mansfield to its junction with the 
Texas and Pacific Railroad, a distance of nearly two miles. 

At the time the casualty is alleged to have occurred, the company 
ran two passenger trains and two freight trains over the road daily. 

On the 18th of January, 1883, Charles Hanson, a youth of about 
seventeen years of age, went to the depot of the company in the town 
of Mansfield, for the purpose of procuring a passage for himself to the 
aforesaid junction. There was a freight train at the depot, consisting 
of two cars which were loaded and locked. It was some hours before 
the passenger train would leave. Not wishing to wait, he spoke to the 

engineer and asked if he could go down with him to the junction. Per- 
mission was granted, and the engineer assigned him, together with a 
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lady passenger, seats in the cab of the locomotive. This cab is de- 
scribed as a space three feet by four, where wood was stored for the 
running of the engine and for the accommodation of the engineer and 
fireman. 

There was an order of the company against taking passengers on 
the freight train, but no notice of this order was posted at the depot or 
elsewhere, and young Hanson was not shown to have been cognizant 
of it. On taking the seat assigned him, the usual fare was dem:nded 
and paid to the engineer. There was no conductor on the train, the 
engineer being in sole charge. It was stated on the trial by one of the 
directors, quoting his language, ‘“‘when there is no conductor on a 
freight train the engineer controls it in the running of it.” 

It appears that occasionally passengers were received on the freight 
trains, as in this instance, and sometimes paid their fare and sometimes 
did not. 

After Hanson had been seated in the cab a short time, having had, it 
seems, some experience with steam engines, he noticed or discerned 
that the water was low in the boiler, he called the engineer’s attention 
to the fact and told him that there was someting wrong, and rose to 
get off the train, when the engineer laid his hand on his arm and told 
him there was no danger and that he knew what he was doing, and at 
that instant, as we construe the testimony, the explosion took place. 
By it the engineer and the lady passenger and the breakman and fire- 
man on the car in the rear were killed, and Hanson seriously injured. 
He was senseless for several hours, had several gashes on his head, 
was badly scalded about the face and neck, and his collar bone broken. 
He suffered great pain from his wounds, was confined to his bed for 
nearly a month, and could neither speak nor see for several days.. 
Though able to resume his work—being a telegraph operator—his 
sight remained somewhat impaired; there is a deformity in one of his 
shoulders, it being lowered from its pormal position, and his sleep is 


disturbed by fits of nervousness and fright—alleged consequences of 


the shock he received. 

1. The first question to be considered is whether the explosion was 
caused by negligence on the part of the company or any of its officers 
or agents. 

We deem it unnecessary to enter into a detail of the evidence on this 
point. We have attentively examined the whole of it, and it conelu- 
sively shows that the direct and proximate cause of the casualty were 
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the serious defects in the boiler and the want of skill or gross careless- 
ness of the engineer. 

This is the more appreciable in this case, when we consider that, 
under the well settled jurisprudence of the country railroad companies 
are held to the greatest care and diligence, both in regard to the ma- 
chinery and equipments of the road, and the conduct and acts of their 
officers, agents and employees. 10 Ann. 38; 14 Howard, 486, Am. and 
Eng. R. R. cases, vol. 6, p. 592. 

It is indisputable that the defendant company, in this instance, fell 
far short of these essential legal requirements. 

2. The next inquiry is whether the plaintiff’s son was a passenger 
and entitled to the privileges and protection extended to passengers on 
railroad trains, under the state of facts above set forth. 

This is a question that admits of much discussion, and one in which 
the authorities are not entirely harmonious. We have diligently ex- 
amined these authorities and have reached the conclusion that they 
greatly preponderate in support of the proposition, that in this in- 
stance the plaintiff’s son stood in the relation of a passenger to the 
company. 

He was either a passenger or a trespasser on the train. He could 
not reasonably be held to be the latter, in view of the facet that he 
boarded the train by the permission of the engineer then acting con- 
ductor and having sole charge of the train; that he was assigned a 
seat by him; that he paid him the usual fare—and, moreover, that his 
case was not an isolated one, but that.he, the engineer, occasionally, if 
not habitually, received other persons on the freight train and assigned 
them at times the place to which Hanson was directed ; and that, at 
that very time, he received a lady on board the train who, by his di- 
rection, occupied the same cab or seat with Hanson. 

But it is urged that there was an order of the company, that persons 
should not be permitted to ride on the freight trains, and the engineer 
was forbidden to receive them. In the absence of the proper notice of 
such order, by being posted at the depot or otherwise, brought to the 
attention of the public, it remained a regulation solely between the 





company and its employees, and could have no effect upon the right of 
passengers, or the responsibility of the company. 

Rorer, who is justly held as high authority on this subject, in his 
work on Railroads, p. 1113, thus discourses on this point : 

“Where freight trains, or some of them, are accustomed to carry pass- 
engers for pay, and a passenger enters a freight train to be carried for 
pay, though he may have no ticket and though the course of such 
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trains as to carrying passengers may, as between the employees thereon 
and the company, be such that passengers are not allowed thereon, yet 
such person if ignorant thereof is entitled to be regarded as a passen- 
ger, and if injured the company is liable.” 

The author cites among other cases in support of this doctrine that 
of Lucas vs. Milwaukee Railroad, 33 Wis. In that case a person went 
to the depot and found the ticket office closed and a freight train about 
starting. He went aboard this train by consent of the conductor, who 
had been forbidden to take passengers on such trains, and it was held 
that he was a passenger; and in so holding and in discussing this ques- 
tion of persons boarding freight trains, where the company was not in 
the habit of carrying passengers on such trains, the Court used this 
language: ‘“‘Especially will this be so if they are directed to go aboard 
by the conductor, although such conductor has in fact no such author- 
ity from the company for that purpose.” 

A leading case on this point is that of Dunn vs. Grand Trunk 
Railway, 58 Me. 187, from which we quote as follows: 

“If a passenger enters the caboose car of a freight train and when 
the train starts, without being requested to leave, remains there as 
passenger, contrary to rules of the company, but with the knowledge 
of the conductor, who receives from him the ‘usual fare of a first class 
passenger, the corporation incurs the same liability for his safety as if 
he were in their regular passenger car.” 

And again: ‘Every one riding in a railroad car is prima facie pre- 
sumed to be there lawfully as a passenger having paid his fare, and the 
onus is upon the carrier to prove affirmatively that he was a trespasser 
* * * * That the regulations of the defendant are binding on its 
servants. Passengers are not presumed to know them.” 

To the same effect are 3 Otto, 93 U.S. 1291; 14 How. 486; 1 Duer 
578; 20 Minn. 125, 126; 43 Ill. 364; Am. and Eng. R. R. Cases, vol. 1, 
p. 257. 

The learned judge of the district court in his reasons for judgment 
cites approvingly the case of Easton vs. Delaware R. Co. as opposed to 
the above authorities. 

In that case the conductor of a coal train invited some boys to ride 
upon the train to a certain point, promising them employment. There 
Was a printed regulation forbidding persons from riding on the train. 
It did not appear that passengers were ever allowed to ride thereon, 


and no fare in that instance was paid or demanded. In such features 
it differs from the instant case. Thompson in his work on Carriers, p. 
344, thus comments on that case: 
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“The foregoing decision (Eaton vs. Del. R. Co.) is strictly in accord 
with the circumscribed views of the courts of the State of New York, 
in regard to the scope of a servant’s authority and the immunity of the 
master from liability for the results of acts for the doing of which the 
servant was not hired. But as courts in general are not disposed to 
thus limit the responsibility of the master for the acts of his servant, it 
will not be surprising to find that a contrary opinion is entertained 
upon this question. Thus the Supreme Judicial Court of Maine, in 
Dunn vs. Grand Trunk R. Co. have held,” and quotes from the decision, 
and adds, “to the same effect is the decision of the Supreme Court of 
Pennsylvania, in the late case of Creed vs. Penn. R. Co. These last 
two cases would seem to express the better view of this question, and they 
have the support of authority in analogous cases.” 

Under these circumstances we cannot accord the same weight to that 
decision that was given it in the court below. 

3. This being as to the question of contributory negligence. 

This is charged to have consisted in Hanson boarding the freight 
train and taking a seat in the cab of the locomotive; and again, his 
failing to leave the train on discovering the condition of the boiler or 
the low state of the water therein. 

Much that we have said upon the question of his being a passenger 
will apply to the first branch of this inquiry, as to whether his acts in 
the premises, as stated, constituted negligence per se. 

This Court in the case of Knight vs. Pontchartrain R. Co., 23 Ann. 
462 has laid down rules of contributory negligence, which we tind have 
been quoted and approved as sound by Rorer in his work mentioned, 
page 1039. 

These are substantially : 

1. “Where the conduct of plaintiff has, as a matter of fact, contrib- 
‘uted to the accident, but such conduct has not been in a legal sense 
imprudent or negligent. In such case plaintiff may recover from a de- 
fendant in fault. 

2. “Where the conduct of plaintiff has been negligent or imprudent, 
but has not contributed to the accident. In such case the plaintiff may 
recover from defendant in fault. 

3. “Where the conduct of plaintiff has been negligent and has con- 
tributed to the disaster. In such case the plaintiff cannot recover, 
even though the defendant be in fault.” 

It is not easy to perceive how, by any reasonable application of any 
one of these rules to the facts of this ¢ase or of the facts to the rule, 
the plaintiff could be considered as debarred from the right of recovery. 
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It is certain that the defendant was in fault with regard to this ex- 
plosion which caused the injury, and that the fault of the company in 
providing a defective engine, and the fault of the engineer in not keep- 
ing a sufficient supply of water in the boiler, were the immediate and 
direct causes of the disaster. 

It cannot be said that the plaintiff. by any act or omission, con- 
tributed to produce the explosion of the boiler, or that he. in any 
manner, contributed to the injury he sustained, unless indirectly and 
remotely by being on the train and in the place he occupied thereon. 
And if his presence there could be held as any kind of contributory 
negligence, he could not, under any rule or principle of law, be held 
guilty of negligence in a legal sense. 

Negligence, in its common acceptation, is held to be the doing of 
something that a reasonable and prudent person would ordinarily not 
have done under the circumstances of the situation, or the omission to 
do something which a person of like character would have done under 
the circumstances of the case. 

We incline to the belief that most any man of average prudence, 
situated as Hanson was at the time, would have acted just as he did in 
this instance. The road was a short one—less than two miles—he 
went on the train by permission of the person in charge of it, and 
took the place assigned him thereon—as an employee of a telegraph 
company he had often occupied a similar place on a train without 
~ harm. 

Leaving out for the moment the question of an explosion, the only 
increased danger that would naturally suggest itself to his mind inci- 
dent to his position on the engine, avd that he would not be equally 
exposed to on a passenger train, was such as might result from a col- 
lision with another train or that of being shaken or jolted off from the 
rapid running of the train or meeting an obstruction on the track. 

As to the danger from an explosion, he was just as safe where he 
was as he could be elsewhere on any kind of a train; provided the 
engine was sound and the engineer did his whole duty, and he had a 
right to expect a sound engine and a competent and careful engineer ; 
and it argued no negligence on his part that he rested in seemity on 


this presumption. 
And in this connection we may add that, as before stated, the prox- 


imate causes of this disaster were an unsound engine and the negli 
gence of the engineer, and there is a high authority to support the 
proposition that, to defeat a recovery on account of contributory 
negligence, such negligence must be the proximate cause of the in- 
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jury. Am. and Eng. R. R. cases, vol. 8, p. 480, citing Fowler vs. Balt. 
and O. R. R; W. Va. R. R. and 9 W. Va. 253; 16 W. Va. 307. 

It has also been frequently held, that taking an unusual place on a 
train, which ordinarily might be considered contributory negligence, 
cannot be so regarded where the place is occupied by the direction or 
a permission of the conductor. 

Thus where he goes ov the car-platform, 32 Barb. 397 ; 27 Ind. 59; 
38 Ga. 409. Orin the baggage car: 59 Penn. State, 239; 1 Duer, 571; 
20 Minn. 125. Or on the engine: Nashville & Chat. R. R. Co. vs. 
Erwin, (Tenn. R.) cited in 3d vol. Am. and Eng. R. R. cases, p. 465. 

See also Ist vol. Am. and Eng. R. R., p. 82, citing Ky. R. R. vs. 
Thomas ; 50 Mo. 139; 36 N. Y. 135; 3d Head, (Tenn.) 638 ; 14 How. 468. 

We attach but little weight to the further contention of the 
defendant that contributory negligence was shown by Hanson in not 
leaving the train after he discovered the condition of the boiler or the 
insufficiency of the water in it, and after he was thus warned of his 
danger. Hanson’s testimony, which is all there is on this point, clearly 
conveys the impression that the explosion instantaneously followed the 
discovery and his movement to leave the train. It is as follows: 

After being there (on the engine) a few minutes, the engineer started 
toward the machinery, when witness glanced at the water gauge which 
was made of glass. (Being around machinery all of his life, he could 
tell that there was no water in the boiler, the gauge showed nothing 
but smulled foam and steam.) Witness told the engineer that there 
was something wrong with the engine. (He seemed then getting 
ready to start.) I told him I had been eneugh around machinery to 
know there was something wrong and I wanted to get off and started 
to get off. He told me that he knew what he was doing and to stay on, 
that he was running the engine. Witness knew nothing more until 
late that night, ete.” 

4. We have thus been brought to the conclusion from this review of 
the facts of the case and the legal questions involved, that plaintiff is 
entitled to recover. 

His injuries were severe and his sufferings great, and the damages. 
allowed should be commensuiate with them. We think that he is 

justly entitled to two thousand dollars ($2,000). 





On APPLICATION FOR REHEARING. 
The inference which might be drawn from the original opinion that the court assumed a po- 
sition on the vexed question of the liability_of railroads for injuries happening to 
persons who assume unusual and dangerous positions ou trains, with the consent of em- 
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ployees, but against the rules of the company, is repelled. Enough was said in the 

opinion to support the liability of defendant, independent of this question. 

FENNER, J. Questions of negligence vel non depend upon the par- 
ticular circumstances of the cases in which they arise; and general 
dicta must be confined, in their application, to particular facts. 

On the general question of liability of railroad companies for acci- 
dents happening to persons who occupy unusual and peculiarly dan- 
gerous places on trains, even with the consent of employees, but 
against the rules of the company, authorities are conflicting and there 
are many opposed to those cited in our original opinion. See Beach 
on Contrib. Neg. p. 159; Pierce on Railroads, p. 317; Hutchinson on 
Carriers, p. 521. 

The necessities of this case do not require us to assume any position 
on this question, and we now desire to repel the inference which might 
be drawn from the original opinion that we have done so. 

It is sufticient to say that, under the peculiar circumstances of this 
case, and with reference to the particular fault here involved, plaintiff 
was guilty of no contributory negligence which legally debars him from 
recovery. 

Enough was said in the opinion to sustain this view_ without refer- 
ence to the general question above referred to. 

We adhere to our conclusions and the rehearing is refused. 


No. 9538. 
THE STATE EX REL. BENJAMIN NEWGASS vs. THE City OF NEW 
ORLEANS. 


A claim for reimbursement of money paid in error, even when reduced to judgment, does 
not arise from a contract, but from the law, and is not protected by the provision in the 
Federal Constitution, which prohibits States from passing laws impairing the obligation 
of contracts. 

A State constitution when it does not conflict with that Constitution is omnipotent in its 
disposition and even destruction of private and social rights. 

A State may divest vested rights without infringing the paramount law of the land. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 


Fred. D. King and Blane & Butler for the Relator and Appellee : 


A. The obligation of the city to refund a tax illegally exacted is an obligation of contract 
protected by the Constitution of the United States. 

1. Municipal as well as private contracts may be expressed or implied. C. C. 1780, 1797, 

1809, 1811, 2292, 2293; Argenti vs. San Francisco, 16 Cal. 255, 282; 12 Wall. 12; Dillon 

Mun Corp. §§ 459, 938. 
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2. Wherever the law attaches a duty to refaud money unduly exacted and paid by mistake, 
there results an implied promise to reimburse as in the case of a want of consideration. 
C. C. 2301, 2302 ; Hubbard vs. Brainard, 35 Conn. 561; Collector vs. Hubbard, 12 Wall. 

12; Bradford vs- Chicago, 25 Ill. 423; Dillon, Mun. Corp. 5th Ed. §§ 459, 938; Argenti 
vs. San Francisco, 16 Cal. 255, 282. 

3. The action in like casés is assumpsit and is ex contractu. Collector vs. Hubbard, 12 
Wall. 12; 2 Metcalf 228; Am. Jurist, vol. 23, pp. 143, 271; Bradford vs. Chicago, 25 Ill. 
423 ; Dillon, Mun. Corp. 3d Ed. 939, 940, 938. 

4. The contract to refund money unduly exacted and paid in error is called a quasi-con™ 
tract; so is the obligation to refund the purchase money under a void title; so is the 
duty to account for an estafe managed by one person without the consent, as during the 
absence, of another ; and so are the obligations of tutorship and curatorship, and yet 
it will scarcely be denied that all of these imply contract obligations protected by the 
Federal Constitution. C. C. 2293, 2305, 2301, 2302; Paul vs. Renosha, 22 Wis. 266. 

5. Itis the clvil obligation of contracts which (the Constitution) is designed to reach ; that 
is, the obiigation which is recognized by, and results from, the law of the State in which 
itis made. Cooley, Const. Lim. p. 347, 5th ed. 

6. The rate of taxation at the time the obligation arose, enters into and forms part of the 

. obligation, and cannot afterwards be withdrawn to the prejudice of the obligee, without 
impairing the obligation of contract. 

7. By Act No — of 1872, sec. —, the rate of taxation was fixed at twelve and one-half 
mills, and to that extent relator is entitled to the exercise of the taxing power. 

B. Should the relator be denied the right of contract, then he says: As the city only needs, 
can only use, and has only appropriated, for alimony or government, nine of the ten mill 
tax it levied, re'ator can be paid from the revenue derivable from the surplus mill. 
Acts 1884, No. 88. 

1. Relator registered his judgments pursuant to Act No. 5, Ex. Sess. 1870; he accepted its 
remedy, and he has no other. By that act he was entitled to have his registered judg- 
ments paid from the budget revenues, subject always to the preferred claims of the 
city’s alimony. 

2. The revenue not needed, nor appropriated, nor used for alimony is the ten per cent 
rebate on the whole budget estimate ; this rebate inciudes one mill of the ten mills tax 
and much more than exceeds one hundred thousand dollars per annum. 

3. Relator’s acceptence of the only remedy offered him, that of Act 5 of 1870, Ex. Sess., 
and the only means of revenue for his payment being the aforesaid rebate, he has a 
vested right in this exclusive remedy and in the means of payment, which cannot be 
divested by the legislature, under the State Constitution. Shields vs. Chase, 32 Ann. 
409; Cooley, Const. Lim, p. 445; Hubbard vs. Brainard, 35 Conv. 563 ; Dillon Mun. Corp. 
3d ed § 845; Memphis vs. United States, 97 U. S. 294; Folsom case, 32 Ann. 714. 

4. The attempt of the State by Act 88 of 1884 to wrest from creditors the said revenue, by 
appropriating it for unadopted and problematic improvements, occurring after the ac- 
quisition of said vested rights, must be disregrrded and held void, as unconstitutional. 
See authorities cited above. 


W. H. Rogers, City Attorney, for Defendant and Appellant. 


The opinion of the Court was delivered by 
BermupeEz, C.J. The relator, who is a judgment creditor of the- 
city, claims that an appropriation be made and revenue provided for 
his benefit in the next budgets or tax and revenue levies of the city, 
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and in all future budgets and levies until he be fully paid in capital, 
interests and costs. 

He charges that the judgments in his favor have, as their con- 
sideration, amounts paid for licenses illegally exacted prior to 1874; 
that the obligation of the city to reimburse springs from a contract and 
‘annot be impaired by the State; that the rate of taxation at the time 
was fixed at 124 mills, which would have sufticed, but that the same 
has been since reduced to 10 mills. 

He further argues that, if his claim is not based on a contract, the 
obligation of which cannot be impaired, he is entitled to be paid out of 
part of the 10 mills, only ninetenths of which constitutes the alimony 
of the city, the remaining tenth the reserve fund, not forming part of 
it and being a municipal asset out of which he can be satisfied. 

The defense is that the judgments are not based on contract obliga- 
tions; and thai the same are payable only out of the usual and ordi- 
nary municipal revenues, which are limited to ten mills, which are 
necessary for the alimony of the city. 

From an adverse judgment, the corporation has appealed. 


No principle is better recognized by law and jurisprudence than that 
he who receives what is not due to him, whether he receives it through 
error or knowingly, obliges himself to restore it to him from whom he 
has unduly received it, and that he who has thus paid through mis- 
take, believing himself a debtor, may reclaim what he has paid. R.C. 
C., 2301-2. 

This principle governs both natural and artificial persons. 

Tt does not, however, follow that the right to claim reimbursement 
and the obligation to refund arise from a contract, express or implied, 
which is protected from impairment or invasion by the Constitution of 
the United States, which is invoked as a shield in the present con- 
troversy. 

The contracts designed to be protected are such by which perfect 
rights, certain, definite, fixed private rights, are vested. Butler vs. 
Penn., 10 How. 402. 

There is a distinction between those rights which the law gives to, or 
obligations which it imposes upon, persons in certain relations, merely 


in carrying out its own views of policy and independently of any 
stipulations which the parties may have made, and those rights which 
the law itself, even in carrying out some matter of general policy, 
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authorizes to be made the subject of express contract between the 
parties. 


In the former case, the rights being entirely derived from the law 
and not from the contract, laws changing them are not within the pro- 

‘ hibition; but, in the latter case, although the law authorized the rights 
to be acquired, yet it authorized them to be acquired only by contract 
and when thus acquired the contract is within the pale of the protection. 


“The doctrine of implied municipal liability,” says Mr. Chief Justice 
: Field, in a California case, invoked by relator and which was subjected 
to a thorough examination,” applies to cases where money or other 
property of a party is received under such circumstances that the gen- 
eral law, independent of express contract, imposes the obligation upon 
the city to do justice with respect to the same. 


“If the city obtain money by mistake, or without authority of law, 
it is her duty to refund it, not from any contract, entered into by her on 
the subject, but from the general obligation to do justice, which binds 
all persons, whether natural or artificial,” etc. The italics are ours. 

The obligation to refund the money illegally received by the city, 
for the licenses subsequently declared to be illegal, does not arise from 
any contract between the city and the parties paying, any more than 
does the obligation to repair damage caused by the fault of another. 


In the case of Folsom vs. New Orleans, 32 Ann. 714, decided by the 
present Court, whose conclusions were affirmed by the Supreme Court 
of the United States, we had occasion to review fully the principles 
and the jurisprudence on the question of the protection which the 
Federal Constitution awards to contracts by prohibiting States from 
impairing the obligations of the same, and following in the line of well 
established precedents, we held that the right to claim damages, occa- 
sioned by the commission of a tort, even when reduced to judgment, 
did not arise from a contract and was not, therefore, within the con- 
stitutional protection. 


We further declared that a State Constitution, when it does not con- 
flict with that of the United States, is omnipotent in its disposition 
and even destruction of private and social rights, and that a State may 
divest vested rights, without infringing the paramount law of the 
land. 


It is manifest in the case at bar, that as the right to claim reimburse- 
ment does not arise from any contract, but is recognized by law only, 
the relator has vainly invoked the constitutional protection. 
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The relator, however, claims that, if his case does not present the. 


features of a contract shielded from invasion, he had a vested right 
which could not be divested by the reduction of the quantum of 
taxation. 

This may well be otherwise, but were it not so, the relator would 
not, on that account, be entitled to be paid out of the tenth remaining ; 
after deduction of the nine-tenths, from the ten mills taxation, author- 
ized by the Constitution, for the obvious reason that he has set forth 
and established no special valid gronnd, on which to predicate a 
diversion of that tenth from the object contemplated and appropria- 
tion made by the legislature under Act 88 of 1884, and to justify a 
payment in full to him, by preference over other municipal creditors 
who may have as well founded claims against the city. 

It is, therefore, ordered and decreed, that the judgment appealed 
from be reversed and that plaintiff’s demand be rejected with costs. 


Rehearing refused. 








No. 9450. 


SUCCESSION OF Myra CLARK GAINES. 


In a contest over an olographic will, the probate of which has been resisted as soon as the 
instrument was presented, on the ground that said will is not in the hand-writing of the 
deceased, and is therefore a forgery, the burden of proof of the validity of the will is 
on the party who presents the same for probate. 

The proof of the writing and signature of the testator by at least two credible witnesses, 
which is considered sufficient under the laws of Louisiana, applies only to wills which 
are not opposed or contested. 

Tn contestations which involve the validity of wills, as regards the genuineness of the same 
all legal modes of proof, including the testimony of experts, and comparisons of 
writings are admissible, and all such evidence must be considered by the courts. 

In such cases the alleged physical incapacity of the testator, at the date of the instrument, 
to write a will or to date the same, is a legal element of proof to be considered. So is. 
the mode of acquiring possession of the will by the party who preseuts it for probate, 
an elemeat to be considered ; and in case that a mysterious or uunatural manner is indi- 
cated by the party, the burden of proof is on him to show the actual delivery of the 
will to him as alleged. ' 

The court will also consider the character of the dispositions contained in a contested will, 
as a means of testing the validity uf the will, by the probabilities of such donations. 

When the evidence in a cause is sufficient to justify a final judgment in the case, courts of 
justice would be derelict to their duty in refusing to give it legal effect and to thus end 
the litigation. 

Evidence and considerations which, in a contest over a will in the olographic form, would 

‘justify that the will is not genuine, must carry with them the conclusion that the will 
was not written by the deceased and is therefure a forgery. 
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2. 


An amendment on appeal, which does not alter the practical result flowing from the judg- 


ment of the court @ qua, but merely strikes out some irrelevant matters, will not visit 
costs of appeal on the appellee. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 


Breaux & Hall and A. H. Leonard for Mrs. Evans, Appellant : 


The following legal propositions are elementary : 
1. 


La date ne doit pas étre mise le jour méme ov le testateur écrit ses dispositions. 
Laurent, XTII, p. 1700, No. 204. 
“On admet que le testament olographe fait foi de sa date.” Laurent, XIII, 269, 274, 
Nos. 242, 243; Demolombe, Don. IV, p. 158; Gilbert (Codes), 429. 3 

Un testament olographe est regardé comme wan acte solennel qui fait foi de sa date. Toul- 
lier, ITI, p. 210; Cassation, Juin, 1810; Siirey, p. 20. 

So that if the writing be proven, the date will be assumed to be made as indicated. This 
is not a presumption juris et de jure, but it is sufficiently strong to control in cases of 
conflicting testimony. 

L’obligation de dater le testament n’emporte pas l’obligation d'indiquer le lieu ot a été 
fait.” Gilbert, p. 428, 

‘The presumption of innocence is too strong to be overcome by an artificial intendment 
of law.” Starkie on Evidence. 

The proof by witnesses who have not seen a person write or sign, and who only express 
their belief or knowledge of the genuineness of the signature in dispute, from its 
similarity and likeness to signatures of the same person which they have seen, has 
always, in itself, something rather vague and unsatisfactory, if not corroborated by 
circumstantial evidence.” 15 La. p. 264. 

‘* We would have been better satisfied with some evidence explanatory of the conduct 
of plaintiff, so little in accordance with the usual springs of human action, at least with 
that most powerful of all, self-interest! We concede the suspicions which may attach 
to the appearance of this small scrap of paper as the title to a large fortune. But, 
after all, suspicions are not permitted to counterbalance, in the judicial mind, the testi- 
mony of numerous and uncontradicted witnesses. It is in the recollection of some of 
us, that a dirty fraction of a half sheet of foolscap, was the vehicle for the devise of 
the large fortune of the late Chief Justice Martiu.”” Penn vs. Cities, 13 Ann. 87. 


T. J. Semmes & Payne and A. Goldthwaite, tor Hilder and others, 


contra: 
1. 


When the genuineness of a last will and testament in the olographic form is denied, 
evidence as to handwriting and comparison of same may be introduced and made, to- 
gether with all the circumstances attending the alleged making of the will. C. C. Art. 
2245; C. P. Art. 325; 9 La. 560-2; 18 Ann. 445; 2 Ann. 667. 

The finding of a will and the history of its possession are material facts to be consid” 
ered, and should be satisfactory and occasion no distrust in the mind of the court. 13 
Ann. 86; 18 Ann. 445; Williams on Executors, vol. 1, p. 292, 4th Am. Ed.; 2 Haggard 
Eng Ecclesiastical Rep. 531; 1 Addams Eng. Ecclesiastical Rep. 162 ; 2 Addams, 53; 1 
Haggard, 60. 

A person who accounts for the finding by saying a neighbor, or third person, gave it to 
her, may be believed ; but when the neighbor, or third person. is produced and denies 
the statement, the presumption is that the statement of the finding is untrue. 

A person offering a will for probate, which is denied to be genuine, and alleged to be 
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forged, has the burden of proof upon her; she must make her case not merely probable 
but legally certain. 18 Ann. 449. . 

Any evidence that will aid the trial judge, sitting as a jury, in comparing and examin- 
ing different specimens of hand-writing, such as photographic copies, a stereopticon to 
enlarge and magnify true copies, is admissible. Lawson on Expert and Opinion Evi- 
dence, 414-15; 16 Gray, (Mass,) 160; 2 Baxter, (Tenn.), 231, 

6. An appellate court may make the comparison for itself. Lawson on Expert and Opin- 

ion Evidence ; 6 Court of Claims, 421. 


a 


The opinion of the Court was delivered by 

Pocnk, J. On the 12th of January, 1885, Mrs. Marie P. Evans pre- 
sented for probate, as the olographic will of the deceased, the 
following instrument: 

‘New Orleans, January 8, 1885.—I, Myra Clark Gaines, being of 
sound mind, bequeath to my excellent friend, Mrs. Julietta Perkins, 
as a token of my esteem and love, that part of my estate known as 
the Fuentes property, and to my friend, Mrs. Marie P. Evans, one- 
third of the remainder of my entire estate, the balance to be divided 
equally between my grandchildren. I appoint Mrs. Marie P. Evans, 
my testamentary executrix and detainer of my entire estate, without 
bond.” 


(Signed) “MYRA CLARK GAINES.” 


In connection therewith, she exhibited another document, in the 

shape of a letter, and which reads as follows: 
“* Confidential.—Washington, D. C. August 23, 1884. 

‘‘My dear Mrs. Evans—I have been very unwell but am quite well 
again. Iam pleased to learn the news of the bank suit, but feel most 
anxious about your success. With love, I bequeath to your excellent 
mother that portion of my estate known as the Fuentes property ; 
and to you, dear Mary, one-third of the remainder of my whole 
estate. As you are the friend I trust above all others, I appoint you 
my testamentary executrix and detainer of my entire estate, without 
bond. With love to your excellent mother and the kindest regards to 


to your husband, 
I am ever your friend, 


MYRA CLARK GAINES. 
‘‘ Excuse this scrawl, my hand trembles and I am very weak. ° 
“Adieu again, MYRA.” 
To these two documents, she supplemented another instrument, in- 
dicating -imilar testamentary dispositions, and which is in the follow- 
ing words: 


‘“‘ Washington, D. C., November 10, 1881. 
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“T, Myra Clark Gaines, bequeath, in this, one-third of my estate to 
Mrs. Marie P. Evans, and my Fuentes estate to her mother, Mrs. 
Perkins, in token of my love for them. 

“T, Myra Clark Gaines, sign the above moat heartily. 

_ (Signed) *“*MYRA CLARK GAINES. 

““ New Orleans, December 18, 1884.” : 


On the some day, the court was asked to probate a will in nuncupa- 
tive form under private signature, purporting to have been executed 
by the deceased Myra Clark Gaines on the 5th of January, 1885. This 
will was presented by W. H. Wilder and I. Y. Christmas, who had 
been therein appointed as executors, and who, on the same day, re- 
sisted and opposed the probate of the will presented by Mrs. Evans on 
the ground that it was not a genuine will written by Mrs. Gaines. 

Probate of the nuncupative will of the 5th of January, was resisted 
by Mrs. Evans on the ground that it had been superceded by the will 
of January 8, and of non-observance of legal formalities. 

Further opposition was made to the alleged will of January 8, by 
I. Y. Christmas in his capacity of natural tutor of his children, who 
are the grandchildren and heirs at law of the deceased. 

By agreement of counsel, the issues presented under these several 
pleadings, were tried and determined together. The result was a 
judgment which rejected the nuncupation will of January 5, as defect- 
ive in form ; and decreed that the instrument purporting to be the 
olographic will of Mrs. Gaines, was fraudulent and forged, and not 
entitled to probate as a will. 

No appeal was taken from the judgment in so far as it annuls the 
nuncupative will, hence that question is eliminated from the present 

discussion. 

This appeal is prosecuted by Mrs. Evans, and it presents the ques- 
tion of the validity of the alleged will of January 8, 1885. 


The undisputed facts of the case are as follows: 

Mrs. Myra Clark Gaines died in the city of New Orleans, on Satur- 
day the 9th of January, 1885, at two minutes past eleven o’clock at 
night, at the age of 738 years, after a lingering illness, (capillary 
bronchites), of twelve days, at the house of L. L. Davis, No. 150 
Thalia street. 

Her disease progressed steadily, without any reaction, her condition 
growing worse day after day, until death ensued. 

During her illness, she was attended to and nursed by Mrs. Virginia 
Davis, the wife of L. L. Davis, by the latter’s niece named Adolphine 
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Case, by Mrs. I. M. Walsh, a near neighbor and a relative of Mrs. 
Davis, and by a Mrs. Letitia Bringier Gonzales, a life-long friend of 
Mrs. Gaines, who became afterwards Mrs. Bradley. Her physician 
was Doctor W. H. Holcomb, from whose testimony it appears that on 
the 5th of January, 1885, Mrs. Gaines was unable, through weakness 
and exhaustion, to sign her name to the will made on that day, and 
that in order to affix her cross thereto she required his assistance to 
hold and guide her hand. 

It also appears that, between that day and the day of her death, 
Mrs. Gaines signed several documents in the presence of witnesses, 
and that in each case she made her cross with the assistance of some 
one of the persons present, after declaring that she was tou weak to 
sign her name. 


All other facts connected with the case are disputed and very warmly 
contested. Hence the truth had to be searched through a mass of con- 
flicting testimony, composing an enormous record, and by means of 
comparison of the hand-writing in the three documents which are 
hereinabove transcribed, with the hand writing admitted to be that of 
Mrs. Gaines, in some eighty documents, mainly letters which, by con- 
sent of counsel, have been brought up in their original form. 


In the performance of our painful task, we have divided the subject 
into four different branches of inquiry: 

1. The alleged inability of Mrs. Gaines, on January 8, 1885, to exe- 
cute in whole or in part, the will of that date, on account of her great 
weakness and exhaustion, through sickness, and of other surrounding 
circumstances. 

2. The manner by which Mrs. Evans claimed to have obtained pos- 
session of said will. 

3. The alleged improbability of the dispositions contained in said 
will. 

4. The genuineness or forgery of the hand writing of the body and 
of the signature of said will, and of the two documents presented 
therewith. 

We must, however, first lay down the rules by which our courts 
should be guided in the investigation of such cases. 

We note in this connection that appellant’s counsel urge the rule 
that after proof of the signature of the testator by at least two cred- 
ible witnesses, under the requirements of Article 1655 of the Civil 
Code, the burden of proof is on the party who opposes the execution 


of the olographie will. 
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We understand that rule to apply to the probate of a will which is 
not opposed, as a part of the mortuary proceedings looking to the 
settlement of the succession of the deceased. When the olographie 
will is presented and due proof is administered of the genuineness 
of the testator’s hand-writing and signature, the will is ordered to be 
probated and executed. If thereafter any party seeks to annul or set 
aside the will on any legal grounds, he is met by these preliminary 
proceedings which have established the prima facie validity of the will, 
and under the effect of which he is charged with the burden of proof 
in support of his attack. Buta different rule applies when the pro- 
bate of the will is opposed ab initio, on the ground that it is a fraud 
and a forgery. 

In such a case the denial of the genuineness of the will removes the 
contest from the domain of Article 1655 of the Code, and it presents 
an issue which must be determined under the rules which govern all 
contests involving the genuineness of a signature which is denied, and 
in such a case the burden of proof is on the party who relies on the 
genuineness of the proffered signature. C. C. 2245; Code of Practice, 
art 325. 

Under such an issue the doors of justice are opened for the introduc- 
tion of legal evidence, under all the forms which prevail in all con- 
tested facts or cases; and the textual provisions of the law recognize 
the mode of testing signatures by a comparison of the writing. 9 La. 
559, Plieque and LeBeau vs. Labranche; 2 Ann. 724, Sophie vs. Du- 
plessis et als.; Aubert vs. Aubert, 6 Ann. 104; Pence vs. New Orleans, 
13 Ann. 86; Fox’s Case, 18 Ann. 448. 


Satisfied with the wisdom and with the absolute correctness of these 
rules, which were pointedly and practically enforced in Fox’s case, 18 
Ann. 448, we have felt authorized to consider all the legal evidence 
which the record affords, and which could throw any light on our 
path, including the testimony of seven respectable and credible wit- 
nesses, who testify to their belief in the genuineness of the writing and 
of the signature in the contested will, including also a minute compar- 
ison, with the aid of a powerful magnifying glass, of the hand-writing 
of the proffered will, with that in the original documents which have 
been brought up as containing the genuine writing and signature of 


Mrs. Gaines. ' 


The subject of our first inquiry involves the physical and mental 
condition of Mrs. Gaines on the 8th of January, 1885; and other cir- 
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cumstances connected with the possibility of her having made a will 
on that day. 

The weight of the evidence has served to convince our minds of tho 
following facts on this point : 

The last time that Mrs. Gaines affixed her signature to any instru- 
ment or wrote any word or words in her own hand was on Sunday the 
fourth of January preceding her death. 

On that day, with the assistance of three persons, two of whom 
lifted her up in her bed, and one of whom held a small board on which 
was laid the paper, she signed a nuncupative will under private sig- 
nature, which she supplemented on the next day by the will which was 
annulled in this case as defective in form. 

From that day on to the day of her death, she sank continuously 
and gradually without any perceptible improvement or reaction, and 
she never more attempted to sign her name. Whenever she desired 
to sign any instrument after that day, it was done by means of a cross, 
which she made with the greatest difficulty, and with the indispensable 
assistance of some person to hold and to guide her hand. 

In the morning of the 8th, the very day on which she is represented 
to have made her olographic will, or at least to have written the words 
“Jan. 8th, 1885,” her physician gave up all hopes of her recovery, and 
for that reason alone he allowed her nurses and attendants to humor 
her in one of her sick and dying fancies—to be given a steam or vapor 
bath. 

From that operation she was replaced in her bed, materially weak- 
ened and alarmingly exhausted ; her feet and hands began to swell, her 
ears grew black, and her condition gave unmistakable signs of a rap- 
idly approaching dissolution, which occurred the next night at 11 
o'clock. 

Up to that time she had been able to hold a glass in her hands and 
to drink therefrom ; from that time she lost even that faculty, and the 
only refreshments which she could take were in the liquid form, and 
these had to be administered by her nurses with the use of a spoon. 

These facts are gathered in the main from the testimony of Mrs. 
Davis, her niece Miss Case, and her relative and neighbor, Mrs. I. M. 
Walsh, to whose testimony we attach great weight and importance 
mainly because it emanates from persons entirely disinterested, also 
because their respective statements are mutually corroborative, because 
their answers are given without hesitation, without unnecessary ex- 
planations and without deviation, and because their whole testimony 
leaves the unmistakable impression of candor and truth, a character- 

9 
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istic unfortunately not found in the testimony of several other wit- 
nesses in the case. 

These three witnesses agree in the statement that from, and includ- 
ing Sunday the fourth of January, to the time of her death, Mrs. Gaines 
was never left alone a single moment; that one, at least, of these three 
ladies was constantly present and awake night and day in her room, 
and that neither of them ever saw her handle a pen or write a word in 
her own hand after that day. It would be next to impossible to estab- 
a negative proposition with more certainty than is done in this in- 
stance. 

A rather hazardous attempt is made to break down the testimony of 
these witnesses by that of one Florentine Pierce who swears that on 
one occasion she weut up to Mrs. Gaines’ room during that interval of 
time and found her absolutely alone. But we do not believe her. Her 
whole testimony is devious, tortuous, very unsatisfactory, and not in 
the least clad in the livery of truth. We deem it unnecessary to anal- 
yze her testimony in greater details. 

We are thoroughly convinced that on the 8th of January, Mrs. Gaines 
was physically unable to write a single word, and that she did not 
write the will in question or any portion thereof on that day. 


II. 


Our next inquiry is directed to the alleged manner in which Mrs. 
Evans obtained possession of the proffered instrument. Her theory is 
in substance as follows: 

Having been informed through newspapers that her intimate friend, 
Mrs. Gaines, was lying very ill at No. 150 Thalia street, she left her 
own sick bed, to which she had been confined since the 24th of Decem- 
ber, 1884, in the morning of Saturday, the 9th of January, 1885, and 
came down for the purpose of paying her a visit. She called at the 
house, but was refused admission to Mrs. Gaines’ room by the latter’s 
son-in-law, Mr. Christmas. She then came down to her lawyer’s office, 
where she spent the better part of the day, in great distress of mind 
over the occurrence of her defeated visit to her bosom friend. From 
there she took a car on her return home at about four v’clock, p.m, 
but on reaching the corner of Thalia street, she left the car, with the 
intention of making another attempt to see Mrs. Gaines. In a dis- 
turbed state of mind, creating indecision of purpose, she passed by the 
house three times, when she was spoken to by a woman “ dressed in 
shabby black, with a black veil tied on her head,” who stood in the 
doorway and who asked her if she was Mrs. Evans. 
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On an affirmative answer the person “in shabby black,” who looked 
very much confused and manifested great nervous excitement, handed 
her a handkerchief containing a paper folded therein, remarking to 
Mrs. Evans that it was sent to her by Mrs. Gaines. She did not know 
the woman in “shabby black,” and she was not known to her. She 
then walked away without asking any questions, and on opening the 
bundle she found the paper in question, of which she then read but 
one line, refolded it, and taking a car, returned home without reading 
said paper before she reached her house. 

Dealing with such a statement counsel for appellant can hardly ex- 
pect but one answer from a court of justice. The explanation makes 
confusion worse confounded. 

But on attempting to further explain, Mrs. Evans states that she 
subsequently ascertained the name and identity of the woman who 
had handed her the mysterious bundle, a:d that it was Mrs Letitia 
Bringier, now the wife of J.S. Bradley; and that in a subsequent 
conversation, the woman had admitted that much to her. 

Called in as a witness by the opponents, Mrs. Bradley flatly denied 
the whole statement, and emphatically declared that she knew nothing 
of the pretended will or of the mysterious bundle. 

Appreciating the very damaging effect of that testimony. appellant’s 
counsel devote a large portion of their brief to show that Mrs. Bradley 
is not a credible witness, and that she made numerous contradictory 
and glaringly untrue statements in the course of her testimony. 

But conceding the full force of that line of attack, can we be ex- 
pected to construe her denial into an affirmative statement? 

Eliminate her testimony altogether, and the case is left with the un- 
coiroborated narrative of Mrs. Evans. 

Her unsupported evidence would tax the court to believe a romantic 
story, which finds no reason in any of the springs of human action, 
and to which no court of justice can conscientiously give credence. 

In Fox’s case the party charged with having delivered McDonogh’s 
will to Fox was produced as a witness, and his testimony went to the 
support of the latter’s theory. But weighing his testimony in the 
scales of surroundiug circumstances, with the improbabilities of the 
case, the court refused to believe him. 

In this case we are called to uphold a mysterious delivery of a will 
unsupported by the testimony of a single disinterested witness, and to 
that end to actually discard plausible testimony for the purpose of 
giving effect to an improbable theory. No court would undertake to 
go to that length. 
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We find no evidence in the record to justify the conclusion that Mrs. 
Gaines, who died in the belief that her estate would amount to two 
millions of dollars, and who left two sets of grandchildren for whom 
she had always shown the warmest attachment and manifested the 
utmost solicitude, would deliberately disinherit them of more than 
one-third of her estate for the benefit of any living being. This brings 
us to the consideration of our third inquiry, which involves the alleged 
improbabilities of the dispositions made in the pretended will. 

III. 

In addition to what we have already said on this point, the record 
shows that Mrs. Gaines and Mrs. Evans were not related either by 
blood or affinity, and that their acquaintance dated only from the 
year 1870. It further appears that after an intimacy of several years 
with Mrs. Evans, the deceased had gradually become estranged from 
her and had lost all confidence in her. 

The evidence is, perhaps, more conflicting on this than on any other 

. point in the case. Herce we have analyzed it with more than ordinary 
care and attention, and the result of our examination is the conclusion 
that Mrs. Gaines had gradually withdrawn her friendship from Mrs. 
Evans. It is useless, and it would be a tedious labor, to go into de- 
tails on that point. But the following facts cast a very significant 
light on the subject of this inquiry : 

From the testimony of Mrs. Evans it appears that to her knowledge 
Mrs. Gaines had been in New Orleans at Mrs. Davis’ house since the 
8th of October, 1884, and that she also had been in the city during all 
that time, and they had not yet exchanged visits, or even the courtesy 
of the slightest correspondence. 

The attempted explanation of that fact by Mrs. Evans is not satis- 
factory. Again, it does not appear that during her whole illness, Mrs. 
Gaines had requested any message for Mrs. Evans, or made any in- 
quiry about her, while it is shown that she had been thus concerned 
about other persons. During the last days of her illness, Mrs. Gaines 
made several donations inter vivos and made two nuncupative wills, 
and in no instance did she make the slightest allusion to Mrs. Evans. 

In this connection, counsel for appellant contend that the wills of 
the 4th and of the 5th of January, were not the result of Mrs. Gaines’ 
voluntary desires, and that far from manifesting any wish to make a 
will, she had always expressed a decided aversion thereto. 

It is shown, however, that she made several special legacies in both 
of these projected wills, and from the testimony of both sets of attest- 
ing witnesses it appears that she signed both wills without undue 
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persuasion, and without the slightest coercion. But in their zeal in 
that line of argument, intended to show that Mrs. Gaines had a great 
aversion to making a will, and that she did not, at any time, believe 
that she was about to die, counsel lost sight of the effect of such con- 
tention on the very will which they are endeavoring to probate. 

And thus it appears that appellant gathers no strength from the 
consideration of the alleged probabilities of the testamentary disposi- 
tions as supporting the validity of the will. 

a¥. 

We now reach our fourth and last point of inquiry, and that in 
volves the test of the hand-writing and the signature of the alleged 
olographic will and incidentally of the two other documents con- 
nected therewith. 

Our researches on this branch of the case include the t: stimony of 
experts and of persons familiar with the hand-writing and signature of 
Mrs. Gaines, and a comparison made by ourselves of the hand-writing 
of the three instruments now under discussion with the admitted 
writing and signature of Mrs. Gaines in original documents which 
have come up with the record. 

In this connection, it is contended by counsel for Mrs. Evans, that 
comparisons of hand-writings with each other and expert testimony 
on the same subject find little favor under the laws of Louisiana, and 
are very often precarious and dangerous; that experts may give opin- 
ions, but they must state the facts on which they are based, and that 
in verifying a signature the expert cannot refer to extraneous facts 
established in the case. 

Counsel are mistaken in the proposition that such modes of verify- 
ing signatures have but litle force in Louisiana. Both modes are re- 
commended by the very text of our Jaw. C.C. art. 2245; C. P. 325. 
It is undeniably true that such testimony must yield when pitted 
against positive testimony. 15 La. 263, Robinson vs. Arnet. We find 
no fault with the other legal proposition advanced by counsel, and we 
have been guided by them in our consideration of the testimony on 
this branch of the case. 

Hence we have given no weight to opinions expressed by some of 
the experts as to the impossibility of Mrs. Gaines writing as plain as 
was done in the will of January 8, on account of her physical weak- 


ness. 
But we have given due weight to the facts recited by them as the 


basis of their opinion that the writing and signature of the will and of 
the confidential letter were not the genuine writing of Mrs. Gaines. 
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These experts were subjected to a very rigid cross-examination, under 
which it was ascertained that they had been mistaken in some of their 
elements or modes of comparison ; but it is nevertheless true that in 
the leading facts their testimony is currect as shown by the very 
thorough examination which we ourselves have made. 


Besides the testimony of four experts, three of whom had been 
selected and appointed by the district judge, we find in the record 
the testimony of Mr. Christmas, of Mr. Wilder aud of Mrs. Whitney, 
who have been familiar with the hand-writing of Mrs. Gaines for up- 
wards of twenty years, and who fail to recognize her genuine writing 
in either of the instruments in question. 


We were very much impressed with the testimony of Mrs. Whitney, 
the daughter-in-law of Mrs. Gaines, who, in the course of a rigorous 
cross-examination, was put to the test of verifying the signature of 
Mrs. Gaines, without the opportunity of seeing the writing to which 
the signature was attached, made but very few mistakes in. testing 
more than sixty signatures. 


As stated by the experts, the hand-writing in these two documents 
has a general resemblance, and bears a striking similarity to that of 
Mrs. Gaines. But, notwithstanding this remarkable imitation, the 
forgery can be safely detected by considering certain striking features 
and peculiarities in the genuine writing of Mrs. Gaines, which were 
not successfully imitated in the two documents. 

All the experts agree that the two documents, the will of January 8 
and the confidential letter, as well as the words “I, Myra Clark 
Gaines, sign the above most heartily, New Orleans, December 18th, 
1884,” and the signature thereto in the third document, were written 
by the same person. 

Now, the most striking feature in the writing of Mrs. Gaines was the 
uniformity of her signature, in the imitation of which the forger sig- 
nally failed in the three instruments. 

A careful study of the documents containing the admitted signature 
of Mrs. Gaines, shows that she has two styles of forming the capital 
letter ‘‘G;” one of which is to be found in all documents signed pre- 
vious to the year 1880, or thereabout, and another form prevailing from 
that time on, even to her signature on the fourth of January, 1885, 
which we think is her last genuine signature ; and that neither of these 
forms is found in the three documents now under inspection, and it 
also appears that Mrs. Gaines has never made the capital letter “G” 
in the manner adopted in either of the documents in question. 
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In the will, as well as in the confidential letter, the letter “a” in 
Myra, ends with a loop or flourish, a feature which is never found in 
the genuine signature, unless it be when Mrs. Gaines signs ‘‘ Myra” 
alone in a post-script. In the genuine signatures of the deceased, the 
letter “k” in “Clark” invariably ends with a loop, resembling the 
letter ‘‘e” as though she intended to write “ Clarke,” it even appears 
that she thus turns the letter ‘“‘k” whenever it ends any word such as 
‘* clerk” “ ask,” etc., and in the two signatures under examination, 
the absence of the loop in finishing the letter ‘‘k ” in Clark is signally 
apparent. , 

In her letters, Mrs. Gaines had two peculiarities in writing the word 
‘‘friend,” one in the letter “f” and the other in the letter “d” the 
attempt in the spurious will to imitate herform of ‘ f” is quite palpa- 
ble, but is an awkward failure, and the same may be said of the letter 
‘“‘d” in the same word, which terminates with a graceful loop, when 
Mrs. Gaines almost always terminated in the letter “d” with a down- 
ward stroke, and never with a loop. 

In not a single word in all of the documents before us which were 
written by Mrs. Gaines have we found a capital letter “‘J” even re- 
sembling in form or character, the well defined, well shaped and ele- 
gantly finished “J” in the words “ Jan. 8th,” etc., in the heading of 
the will of that date; the same may be remarked of the word *‘ August” 
in the heading of the confidential letter. 


In every letter which we have seen from the pen of Mrs. Gaines, the 
date thereof and the name of the place whence written, are placed 
on the extreme right edge of the paper, so close thereto, as to leave 
barely enough space to write the necessary words. In the confidential 
letter, the words “‘ Washington, D. C.” are placed near the middle of 
the line, more to the left of the paper; and in the spurious will, the 
words “‘ New Orleans” are located on the extreme left edge of the 
paper. , 

We might go on in this way and establish a difference between the 
characteristic features and peculiarities of every word in the forged 
will and the peculiarities in shaping the same words in the genuine 
hand-writing of Mrs. Gaines. But this would be work of supereroga- 
tion, and would serve no useful purpose. It is sufficient to say that we 
have made that identical comparison with the result as above indicated. 

Our solemn conviction is that the will propounded by Mrs. Evans, is 
not in the hand-writing of Mrs. Gaines, and that it is manifestly a 
forgery, and that therefore the judgment of the lower court is correct. 
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It will be noticed from the tenor of this opinion, that the conclusion 
reached by us on the first point of our inquiry would, perhaps, have 
been of itself decisive of the whole controversy. 

Under ordinary circumstances we might have been disposed to close 
the discussion at that point, but considering that the whole case was 
discussed by counsel in subdivisions which differed from those which 
we have adopted, and that all the points of investigation were very 
closely blended together, we have concluded to review the entire field 
of discussion, while we restricted our reasons to elucidate only the 
salient facts or features of the case. 

Our study of the evidence has been ‘exceedingly laborious and our 
comparison of hand-writings quite prolonged and very thorough ; 
hence we leave the case with the absolute conviction that our painful 
task has been faithfully and conscientiously performed. 

The judgment appealed from is therefore aftirmed. 





CONCURRING OPINION. 

FENNER, J. I do not profess to be an expert in hand-writing, and 
the document propounded as the will of Mrs. Gaines is too skillful an 
imitation of her writing to enable me to pronounce from mere inspec- 
tion and comparison that it is a forgery. Nor would the testimony of 
the experts serve, unaided, to convince me of the fact. I discern differ- 
ences between specimens of Mrs. Gaines’ writing and signatures ad- 
mitted to be genuine, quite as marked as those signalized in the evi- 
dence of the experts and in the opinion of the court. 

Still, the contradictory evidence on the subject of the apparent gen- 
uineness of the will is of a nature to leave the question in serious 
doubt on this point, and to justify and require a resort to other cir- 
cumstances for the purpose of determining it. 

For, after all, the factum probandum is that this instrument is the 
veritable will of Myra Clark Gaines, and however perfect the resem- 
blance to her writing, yet if the other proof in the case is of a charac- 
ter to satisfy the judicial mind that she did not execute it, the probate 
of the will must be denied. 

Now in this case, I discover the following circumstances, several of 
which are adverted to in the majority opinion, but which I prefer to 
recapitulate and group together, in order that their collective weight, 
as operating on my mind, may be appreciated. 

Ist. There exists no bond of blood or affinity between the beneficia- | 
ries under the will propounded and Mrs. Gaines, while she left direct 
descendants, who were the natural objects of her affection and who 
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had done nothing to forfeit her bounty. It is difficult to conceive why 
she should divert from her grandchildren to these persons so large a 
share of her estate. 

2d. The evidence leaves no doubt on my mind that the friendship 
which Mrs. Gaines had at one time felt for Mrs. Evans had suffered a 
great change during the latter years of her life. This appears from 
her letters and conversation, as well as from the greatly diminished 
intercourse between them. The change may have been wrought by 


- the influence of others, but this does not negative its existence. Nor 


is it contradicted by the expressions of formal regard contained in 
contemporaneous letters to Mrs. Evans, written generally on business ; 
and the nature of that business is itself a strong negation of the exist- 
ence in the mind of Mrs. Gaines of any such benevolent sentiments 
towards Mrs. Evans as are evinced in the will. It related to hard and 
usurious bargains which Mrs. Gaines was then driving with Mrs. Evans 
under the convenient guise of a fictitious third person, repeating the 
trick of the usurer in Sheridan’s immortal comedy, pretending to get 
the money loaned from another lender who was “an unconscionable 
dog.” Her whole conduct in the premises displayed an eager desire to 
get the better of Mrs. Evans—certainly not natural towards one whom 
she contemplated as her intended legatee of so large a share of her 
estate. 

In this connection I attach no weight to the curious documents pro- 
duced and foreshadowing this will, because these and the will must 
stand or fall together as parts of one whole, all of which or none are 
genuine. 

3d. The wills of January 4 and 5, four days preceding the date of 
the will propounded, though invalid for defects of form, were undoubt- 
edly the free and genuine expression of the testamentary wishes of 
Mrs. Gaines, and are absolutely inconsistent with the existence in her 
mind at that time of any wish to make a disposition in favor of Mrs. 
Evans or her mother. Nothing occurred to the knowledge of any one 
having access to her, before or after the making of that will, indicating 
dissatisfaction with their dispositions, at least so far as her grand- 
children were concerned, or any desire or intention to change it then. 

4th. It is certainly a significant circumstance that Mrs. Gaines had 
made a conveyance of the Fuentes property, which was bequeathed 
to Mrs. Perkins in the pretended will, to Wilder, which was extant and 
unrevoked ; and though it may have been a simulated title, Mrs. Per- 
kins might have been unable to establish the simulation, and it is 
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strange that in making such a bequest she should not have alluded to 
the condition of the title, or left some clue for the legatee. 

5th. The mode in which the will came into the possession of Mrs. 
Evans, according to her own account, is mysterious and extraordinary. 
As she had had no access to Mrs. Gaines, the will must necessarily 
have reached her through some third person ;’and the person named 
by her absolutely denies any connection with it and contradicts the 
whole statement of Mrs. Evans. 

I have duly considered the commentaries upon the character of this . 
person’s testimony and upon various significant circumstances which 
cast suspicion upon it. While they raise a doubt as to its entire truth- 
fulness and a suspicion that she had had some connection with the 
paper and some kind of dealing with Mrs. Evans in relation to it, they 
do not convince me that she spoke falsely in denying that she ever re- 
ceived the paper from Mrs. Gaines. 

At all events, the statement of Mrs. Evans as to the manner in which 
the paper came into her hands is entirely unsupported and is denied by 
the only witness who could have confirmed it. 

6th. To cap the climax, the evidence places it beyond belief that 
Mrs. Gaines could have executed the will propounded on January 8. 
That evidence is stated with great force in the majority opinion and 
need not be repeated. 

Conceding it to be possible that Mrs. Gaines, by a tremendous exer- 
tion of will power, might have written the words “January 8th, 1885” 
on that day, in the firm and shapely characters presented in this paper, 
yet it is manifest that, in order to do so, she must have either had as- 
sistance, or, at least, that the paper, the pen and the ink should have 
been at her hand. The evidence leaves it doubtful whether she was 
ever, for a moment, alone on that day. It is conclusive that no one 
assisted her to write any part of the document, and that she did not 
so write in the presence of any of her attendants; and that the pen, 
ink and paper were not together at her hand in such manner that she 
could have used them unassisted. Unless some dark perjury lurks in 
the testimony of her attendants, it is humanly impossible that Mrs. 
Gaines executed that will or any part of it on the 8th of January, 1885. 

Taking all the foregoing circumstances together, my mind is unable 
to resist the conviction that the document propounded is not the will 
of Myra Clark Gaines. 

The evident sincerity of proponent’s counsel and the signal skill 
with which they have arranged the lights and shadows of their case, 
so as to throw its strong points into bold relief and to obscure its 
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weaknesses, have at times in the course of my investigation engen- 

dered doubts and staggered the firmness of my conviction; but when 

I revert to the overwhelming array of circumstances above detailed 

they leave my mind in no doubt that the strength of proponents’ cause 

lies in the argument of counsel and not in the cold facts of the record. 
I concur in the decree. 





On APPLICATION FOR REHEARING. 


Pocnk, J. The main object of appellant is to induce us to modify 


our decree from a final judgment to one of non-suit only. 

The principal reliance is on the uncertainty of human testimony, 
especially in matters of handwritings: Such an argument might ap- 
ply to all convictions of the human mind, based on extraneous proof, 
and to all human judgments. 

But the issue presented by the pleadings was the genuineness of the 
will propounded by Mrs. Evans, and having reached the conclusion 
that the will was not genuine, we can find no logical middle-ground 
on which to rest a judgment of Lon-suit. 

The evidence and the considerations which convinced us that the 
document propounded as the olographic will of Mrs. Gaines, was 
not genuine, in other words, that it was not in the hand-writing, 
either in the body or in the signature, of Mrs. Gaines, logically carries 
with them the conclusion that the pretended will was in the hand- 
writing of some other person, or, in other words, that it was a forged 
document. 

There is no perceptible difference between the two propositions ; the 
only distinction being that one proposition is couched in negative 
words, and the other in affirmative terms. Hence our decree, if it had 
been restricted to the declaration that the will was not genuine, and 
that therefore it could not be probated, would not in substance have 
differed from the judgment which refuses the probate because the will 
is a forgery. 

To have said less would not have been consistent with the conclus- 
ions forced on our minds by the record, and would not have done jus- 
tice to the force of the evidence which it was our duty to examine and 
to consider. 


Our solemn conviction is that, not only has Mrs.Evans failed to show 
that the will which she propounds is in the hand-writing of Mrs. Gaines, 
but that the opponents have succeeded in demonstrating that the docu- 
ment is not in the hand-writing of the deceased. 

‘The legal deduction from that fact is that the instrument is a forg- 
ery it therefore became our duty to so declare and to adjudicate ac- 
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cordingly. There must be an end to litigation, and when the evidence 
is sufficient to justify a final judgment, courts would be derelict to their 
duty in refusing to give it all the legal effect it is entitled to. 


But we are charged with error in simply affirming the judgment of 
the lower court, on the ground that the judge committed a palpable 
error in adjudicating that the confidential letter of August 23, 1884, is 
likewise a forgery. 

Our attention had not been previously drawn to that feature of the 
judgment, and*on close examination of the pleadings, we think that 
such an adjudication is not indispensable to the ends of justice and 
strictly speaking, perhaps not covered by the issue as narrowed duwn 
by the pleadings. 

But we understand the reason which led the judge into that slight 
error; it was superinduced by the following language in appellant’s 
first petition. Referring to the will which was presented for probate, 
counsel said: 

“That petitioner herewith presents said testament for probate; that 
she likewise produces another testament of decedent of anterior date,” 
and the prayer of the petition is for probate of “‘said last will and tes- 
tament,” without reference to the dates of either of the wills. 


The judge may therefore have had reasons to suppose that the gen- 
uineness of both wills was at issue. 

But on close examination we find that Mrs. Evans did not ask for 
probate as a will of the confidential letter of August 23, 1884, and 
hence it is proper that it be not dealt with as a testament, or as an 
issue for adjudication. 

What was said on the subject jn our opinion is purely argumenta- 
tive, and we had not then considered the fact that the district judge 
had treated the matter as an issue in the case. This is shown by our 
concluding language, which says: ‘Our solemn conviction is that the 
will propounded by Mrs. Evans is not in the handwriting of Mrs. 
Gaines.” * * * Hence it is clear that our intention was not to de- 
clare any other document to be a forgery, in our decree. We therefore 
consider that those expressions in the judgment appealed from are 
mere surplusage. 

_ But to remove all doubts on the subject, we shall amend the decree 
in that particular. But as the proposed amendment does not alter the 
practical result of the litigation as settled by the judgment appealed 
from, it is not of the nature of amendments which in law usually en- 
tail the costs of appeal on the appellee. 
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A second examination of the case has satisfied us that all the con- 
clusions of law and on the evidence contained in our opinion are sup- 
ported by the record, by sound reason and by authority. 

It is therefore ordered that our former decree be amended so as to 
read as follows : 

The judgment appealed from is therefore amended by striking out of 
it that portion which adjudicates that the confidential letter of August 
23, 1884, purporting to have been made by the deceased, Myra Clark 
Gaines, as a last will and testament, be rejected as false, fraudulent 
and forged and not entitled to probate, and as thus amended said 
judgment be affirmed. Costs of appeal to be paid by appellant. 


Rehearing refused. 








No. 9540. 
Succession OF Mrs. Laura E. Brieur. 


A judicial sale made without an order of court, or in contravention of the terms of such an 
order where one exists, is an absolute nullity, and no resort to a direct order is neces- 
sary to have it declared. 

And even where the nullity is relative only, if asserted by reconventional demand in the 
answer. and ali the parties in interest with respect to the sale are before the court, such 
nullity may be determined and decreed. 

A judgment or judicial order must be construed in connection with the averments and 
prayer of the petition therefor. And where the averments of a petition presented by 
the surviving partner of a community administering the succession of the deceased 
spouse, are to the effect that a sale of the community property is essential to pay the 
community debts, and the prayer of the petition is in conformity therewith, the order 
of sale rendered on such petition will be construed to require the sale of an immovable 
belonging to the community in its entirety and to confer no authority to sell only the 
undivided interest of the deceased therein; and a sale of such interest would be null. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 





H. L. Edwards aud Geo. L. Bright for the Tutor, Appellant. 
E. T. Merrick, Sr., A. H. Wilson and E. T. Merrick, Jr., contra. 





The opinion of the Court was delivered by 

Topp, J. Louis J. Bright, as natural tutor of his minor children, 
issue of his marriage with Laura E. Merrick, his deceased wife, filed an 
account of his administration of the succession of said deceased, and 
in liquidation of the community that existed between them resulting 
from their marriage. 
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The account was opposed by the under tutor of the minors, and 
judgment was rendered sustaining the opposition in part; from which 
the tutor and accountant has appealed. 

1. The sole complaint of the appellant before this Court relates to 
that part of the judgment appealed from, declaring the nullity of the 
sale of the community property, and rejecting the item representing 
the price at which it was adjudicated from the account. 

This sale was made upon the application of the tutor. In this appli- 
cation he represented that, to pay the debts of the community, it was 
necessary to sell all the movable and immovable property belonging 
thereto, and described in the inventory, and the prayer of his petition 
was that the under tutor show cause why all the property movable 
and immovable of the community should not be sold. 

The order of sale granted on this petition was to the effect “‘that the 
movable and immovable property belonging to the succession of Laura 
E. Bright, be sold at public auction.” 

Under this order the tutor caused to be sold one undivided half of 
certain community property—consisting of a lot and buildings in this 
city—described in the inventory of the succession, and appraised 
therein for $5000, which he purchased himself for $1670. With this 
sum he credited the community in his account. 

The opponent objected to this sale and asked that its nuliity be de- 
elared on the ground that the sale of the undivided half of this prop- 
erty was illegal, and unwarranted by the order under which it pur- 
ports to have been made. 

This order must be determined as to its scope and effect in connec- 
tion with the petition to obtain the sale and the prayer thereof; and 
when we consider that the petition alleged that a sale of the commu- 
nity property was necessary to pay the community debts and the . 
prayer was for the sale of the community property, and that this 
property was placed on the inventory of the succession, the conclusion 
is irresistible that the true purport and meaning of the order was to 
direct and require that this property be sold in its entirety. 

The sale was for the purpose of paying the debts of the community, 
and there is no authority for selling either the separate property of 
the deceased or her separate interest in the common property for that 
purpose. Besides it is manifest that a sale of an undivided interest in 
such property as the property in question could only result in its 
sacrifice. 

Moreover the tutor by asking that the entire property be sold for 
the purpose stated in his petition, gave his consent to the sale not only 
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of the undivided interest of his deceased wife therein, but of his own 
half thereof; and in effecting the sale, he was entirely without war- 
rant to depart frum the plain intent and meaning of the order, as con- 
strued by his own acts and averments and the prayer of his petition. 
The sale, therefore, of the undivided interest was in contravention of 
the order and rendered the sale a nullity. 

2. But it is contended by the counsel for the tutor, that this nullity 
could not be propounded in an opposition to the account, and could 
only be asserted in a direct action. If, as we have stated above, there 
was no order or judgment that justified the sale, then the nullity was 
absolute, and such nullity could be declared, though pleaded in an 
answer or an opposition and without resorting to a direct action. 

Moreover the opposition in question, by its very terms, was an ans- 
wer and a reconventional demand; and as the purchase had been 
made by the accountant himself, and all the parties in interest were 
before the court, the nullity, even if not absolute, could have been 
properly declared under the demand in reconvention, and the special 
prayer therefor contained in the opposition. 

3. Finally, it is urged with much earnestness that the record shows 
that the succession of Mrs. Bright is wholly insolvent, and the com- 
munity is greatly indebted, and that the minor heirs of the deceased 
are without interest in this opposition, and that,even if the property 
in question were sold again and brought its full appraisement, they 
would not be in the least benefited thereby, since it would not pay the 
community debts. . 

This may be so, but if so, it does not authorize this Court to decline 
considering the legal questions presented by the record. 

There was no motion to dismiss the opposition for want of interest 
in the opponents; no objection to evidence in support of the opposi- 
tion. Moreover, the proceedings for a liquidation of the community, 
and for the sale of its property and the settlement of the tutor’s ac- 
count were conducted contradictorily with the minors through their 
under tutor and were predicated on the existence of an interest in them 
in the succession and the property, the subject, the order and the sale, 
and were inaugurated by the tutor, and therefore we are compelled to 
determine the legal questions that have arisen in these proceedings, 
however this determination may affect the parties, or whether it affects 
them at all, and however much we may deplore useless and fruitless 
litigation, such as this is charged to be. 

4. There is a motion made on the part of the appellee to amend the 
judgment, which we have attentively considered. 
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In the condition of the account as affected by the judgment, and in 
the absence therefrom of one of the most important items, represent- 
ng the immovable property or the proceeds of its sale, it would be 
impracticable to make a complete or satisfactory adjustment of the 
accounts, and besides not being satisfied that the evidence in the record 
warrants the amendments or any of them asked for, we have deemed 
it best not to disturb the judgment appealed from, which, considering 
some of the reasons assigned for its rendition by the judge a quo, evi- 
dently contemplates another account after the sale of the property 
ordered thereby has been effected. 


Judgment affirmed. 
Rehearing refused. 








No. 9640. 


Tue STATE OF LOUISIANA VS. BEN. E. BRABSON. 


The State can appeal in criminal cases after verdict rendered and judgment has been ar- 
rested. 

In an indictment for murder it is not essential that the name of the deceased should follow 
the word ‘“‘murder.” If it be in another part of the sentence so that it certainly appears 
to be the object of that verb, and there can be no doubt upon whom the crime is charged 
to have been committed, it is sufficient to answer the requirements of our statute. 

If the prisoner is fully informed by the indictment for the murder of what person he is ac- 
cused, so that if he had been acquitted he could plead autrefois acquit to another indict- 
ment for the murder of the same person, the indictment is good. 


PPEAL from the Twenty-seventh District Court, Parish of West 
Carroll. Williams, J. 





M. J. Cunningham, Attorney General, for the State, Appellant 
H. P. Wells for Defendant and Appellee. 





The opinion of the Court was delivered by 

MANNING, J. The defendant was indicted for murder, was convicted 
of manslaughter, and moved in arrest of judgment, which motion be- 
ing sustained the State appealed. 

The prisoner moves here to dismiss the appeal on two grounds: 

1. That the State cannot appeal in criminal cases after verdict ren- 
dered. 

We have recently held that the same reasons that entitle the State 
to an appeal when the indictment has been quashed and the prosecu- 
tion has thus been prevented, apply when the prosecution has been 
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successful and judgment thereon has been arrested. State v. Robin- 
son, 37 Ann. 673. 

2. ‘That there has been no final settlement of the case in the lower 
court, the accused being still held for trial for the same offence.” 


The object of the appeal is to make final the trial already had. 


The motion is denied. ° 

The ground of the motion in arrest is, “it is not charged in the in- 
dictment that the accused did make an assault, nor is it charged that 
the accused did feloniously and of his malice aforethought kill and 
murder John F. Webb.” 

The indictment charges that the prisoner “‘ with force and arms in 
and upon the body of one John F. Webb, a person in the peace of the 
State, then and there being feloniously, willfully, and of his malice 
aforethought did kill and murder contrary, ete.” , 

The objection appears to be that the name of Webb is not repeated 
after the word “murder.” 

By our statutes nothing more is required in an indictment for mur- 
der but to charge that the accused did feloniously, willfully and of his 
malice aforethought, kill and murder the deceased. Rev. Stats., sec. 
1048. It is not sacramental that the name of the deceased shall follow 
the word “‘murder.” If it be in another part of the sentence, so that 
it certainly appears to be the object of that verb, and there can be no 
doubt upon whom the crime is charged to have been committed, it is 
sufficient to answer the requirements of the statute. Wharton Cr. Pl. 
and Pr. § 760. 

The prisoner is fully informed by this indictment for the murder of 
what person he is charged, and if he had been acquitted could have 
pleaded autrefois acquit to another indictment for the murder of the 
same man. State v. Frances, 36 Ann. 336; State v. Simien, Ibid, 923. 

The motion in arrest was improperly sustained and the case must be 
remanded for sentence to be passed upon the prisoner for the crime of 
which he has been convicted. 

It is therefore ordered and decreed that the ruling of the lower court 
sustaining the motion in arrest of judgment is avoided and reversed, 
and the case is remanded with directions to the judge below to pass 
sentence upon the prisoner according to law. 
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No. 9656. 


Mrs. JULIA TREZEVANT AND HusBAND Vs. H. B. HOLMEs, SHERIFF ET AL. 


A wife enjoining the seizure and sale of movables seized under executory process against 
her husband as part of the mortgaged property, on the double ground that they belong 
to her and were not covered by the mortgage, because not attached to the mortgaged 
property, has no interest in the last question, because, if they do not belong to her, it is 
not her concern whether they were covered by the mortgage and were properly seized 
or not; and if they do belong to her, it is of no consequence whether they were at- 
tached to the property or not. The question of title is the only material issue. 

Although we have held that the agency of the husband is not incompatible with the wife's 
separate administration, yet such agency must be clear and certain, and the administra- 
tion must be distinctly conducted in her name and for her account. 

Under the circumstances of this case, where the husband conducted, as one plantation, three 
adjoining places, one belonging to his wife and the others to himself, carried on the 
whole business in his own name, shipped tbe crops, obtained advances and supplies, and 
received credits on his own account, such administration is that of the husband and the 


fruits belong to the community. 
Movables on such places, destined to the use of the whole property, purchased during the 


existence of the community and found in the husband's possession, are presumed to 


belong to the community. 
These presumptions can only be rebutted by clear evidence establishing that they were 


purchased by the wife with paraphernal funds under her separate administration and 


control. 
The evidence in this case fails to establish the wife's title, and as she has no authority to 


vindicate rights appertaining to the community, her claim is rejected. 


PPEAL from the Eighth District Court, Parish of Madison. 
Delony, J. 


A. L. Slack and E. OC. Montgomery for Plaintiff and Appellee. 
Stone & Murphy and W. S. Benedict for Defendant and Appellant. 


The opinion of the Court was delivered by 

FENNER, J. At the date of her marriage with Geo. T. Trezevant in 
1871, Mrs. Julia Trezevant held, under an agreement of purchase 
afterwards perfected, a plantation in Madison parish. Subsequently 
her husband bought two tracts of lands, adjoining the wife’s property, 
one on each side. From the date of said purchases, the three tracts 
were embodied and administered as one plantation under the control 


of the husband. 
Since 1880, the commercial firm of Nugent & Lallande and, after its 


dissolution, John B. Lallande, had been the factors of the entire plan- 
tation, the business being conducted exclusively with the husband, in 
whose sole name the accounts were kept, upon whose credit the sup- 
plies and advances were furnished, who shipped all the crops in his 
own name and received credit for all proceeds of sale. 
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The planting operation resulted disastrously and, in 1884, being in- 
debted to Lallande in the sum of $8700, Geo. T. Trezevant executed in 
his favor an act of mortgage upon the tracts of land belonging to 
himself. 

Ip December, 1884, Lallande took out executory process under which 
the sheriff seized the mortgaged property and also twenty mules and 
one wagon claimed to be attached thereto. 

Thereupon Mrs. Trezevant instituted the present injunction proceed- 
ing enjoining the sale of the mules and wagon on the ground that they 
are her separate paraphernal property and were not attached to the 
mortgaged property or covered by the mortgage, and praying for 
judgment perpetuating the injunction, decreeing her to be the owner 
of said mules and wagon, and awarding her damages against Lallande 
and the sheriff. 

An attempt is made to raise a double issue, viz: Ist. That she is 
the owner; 2d. That, even if the husband was owner, yet the seizure 
was wrongful, because the mules and wagon were not attached to the 
mortgaged property. 

The last question is irrelevant. If Mrs. Trezevant is the owner, it 

_mmatters not whether they were attached to the property or not. If she 
is not the owner, they belong to the husband or to the community, 
and she has no authority to vindicate rights appertaining to either. 

We have, therefore, nothing to decide but the question of title. 

We have read and weighed the whole evidence with great care, and 
we are satisfied the wife’s claim of title is not sustained. 

The pretension that the wife retained the administration of her 
plantation and conducted the same through her husband, merely as 
her agent, is at variance with the law and with all the facts. It is true 
we have held that such agency is not incompatible with the wife’s sep- 
arate administration ; but we were careful to emphasize the circum- 
stances which should characterize such administration. Thus we said: 
‘‘Mrs. Jackson administered the plantation in her own name, her hus- 
band acting as her agent by virtue of procurations which she was 
always careful to prepare and to deposit with her merchants, who are 
shown to have recognized her authority as principal in all trans- 
actions. The accounts with her successive merchants were always 
kept in her name; she was credited with all its revenues and charged 
with all its expenses. Her husband, who conducted other plantations 
for his own account, kept his own accounts with the same merchants 
entirely separate from the wife’s plantation accounts.” And we said: 
‘‘ So long as the acts of the spouses make it clear and certain that the 
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wife intends to reserve the administration to herself and the husband 
does not assume to interfere in the administration except as the express 
and open agent of the wife, we can see nothing to prevent the admin- 
istration as being that of the wife, ‘separately and alone’ in the sense 
of the law.” Miller vs. Handy, 33 Ann, 160. 

With regard to the facts of this case, it suffices to say that they are 
marked by a conspicuous absence of every feature above indicated, 
and that to permit the wife to claim the benefit of separate adminis- 
tration under such circumstances would be to nullify the law and to 
enable the spouses to assign the fruits to the wife or to the community 
in their own option as their convenience might require. Hence, we 
are bound to hold that the plantation was under the administration of 
the husband and that the fruits thereof fell into the community. 

Thus, every presumption of law is against the wife’s ownership. 
The mules and wagon were purchased during the existence of the 
community, and the presumption is that they were community pro- 
perty. 

They were in possession of the husband, who possessed and admin- 
istered the plantation, and this gives rise to another presumption of 
community ownership. Bostwick vs. Gasquet, 11 La. 537. 

They were destined to the use of the three plantations as a whole ; 
but even were they considered as attached to the wife’s plantation, 
(which we do not decide) that would not convert them into immov- 
ables by destination as part thereof, if they belonged to the commun- 
ity and were placed thereon by it. Hall vs. Wyche, 31 Ann. 734. 

It does not clearly appear that the wife had paraphernal funds, or 
any funds not derived from the revenues of this plantation which be- 
longed to the community. 

So far as the origin of the price paid for the property is concerned 
is clearly traced, it is shown to have been paid by the husband out of 
funds under his own control, and most of it by drafts upon Lallande, 
which form part of the indebtedness for which the mortgage was 
taken. 

The property was assessed as that of Trezevant and wife. 

The husband represented to Lallande that he owned all the mules 
and movables on the places. 

The mules were all branded with his initials. 

The confused and contradictory evidence of the wife is totally insuf- 
ficient to overcome all these powerful presumptions; and, indeed, upon 
the face of her own statements, taken as a whole, we should conclude 
that her claim of title was not sustained. 
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It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed; and it is now or- 
dered, adjudged and decreed that there be judgment rejecting plain- 
tiff’s demand and dissolving the injunction issued herein, reserving to 
defendant, John B. Lallande, his mghts against the principal and 
surety on the injunction bond—plaintiff to pay costs in both costs. 





No. 9659. 
PoLicE JurY oF East Baton RouGk vs. Wm. Husss, CLERK, ETC. 


The Supreme Court has no jurisdiction over suit by mandamus to compel the clerk of a 
district court to give access to an employé of the pelice jury in his office for the purpose 
of transcribing mutilated archives, when the petition contains no moneyed demand, 
and the record fails to disclose any pecuniary interest exceeding $2000 in any of the 
parties to the suit. 


PPEAL from the Seventeenth District Court for the Parish of 
a East Baton Rouge. Burgess, J. 





Beale & Buckner for Plaintiff and Appellant. 
Robertson & Russell for Defendant and Appellee. 





MorTION TO Dismiss. 

The opinion of the Court was delivered by 

PocuE, J. This is a proceeding by mandamus to compel the de- 
fendant to give access to his office and its archives, to a person author- 
ized by contract with the police jury to transcribe portions of the 
archives which are mutilated. 

The only jurisdictional allegation in plaintiff’s petition is that plain- 
tiffs have an interest in the suit exceeding one hundred dollars; this may 
have been sufficient to give jurisdiction to the district court, but evi 
dently not sufficient to vest jurisdiction in this tribunal. 

We find nothing in the record sufficient even to justify a strained 
supposition of jurisdiction over the case in this Court, and we are ata 
loss to conceive by what process of reasoning appellants may have 
been led to bring their appeal to this tribunal. 

The question 1s entirely covered by the decision in the case of State 
ex rel. Police Jury of Livingston parish vs. F. W. Miscar, Sheriff et al. 
34 Ann. 834, in which we refused to entertain an appeal in a case in- 
volving the right of the police jury to compel the sheriff and the clerk 
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of that parish to remove the archives of their respective offices from 
one place to another. 

But it is useless to argue on a self-evident proposition. 

The motion to dismiss based on our want of jurisdiction ratione 
materia, is eminently proper, and it must be sustained. 

It is, therefore, ordered, that this appeal be dismissed at appellant’s 
costs. 








No. 9484. 
Tuos. Hutcuinson, Tutor, vs. Mrs. ANN JAMISON ET ALS. 


One who claims property by inheritance from his mother and at her death goes into posses- 
sion of the same under an honest belief that he is the sole heir, a belief founded on the 
fact of his brother—the only other child of his mother—having joined the army in the 
war between the States, and not being heard from thereafter up to the death of the 
mother, an interval of many years, is a possessor in good faith. As such possessor, he 
can only be made liable for rents from judicial demand, it evicted, and the party evict- 
ing must pay him for improvements, to extent of the price of the materials and the 
workmanship, or the enhanced value of the soil, and if the latter is not proved. the 
measure of reimbursement must be controlled by proof of the former. 

PPEAL from the Civil District Court for the Parish of Orleans. 

ya Lazarus, J. 


W. S. Benedict and J. Timony for Plaintiff and Appellant. 
T. J. Semmes & Payne for Defendant and Appellee. 


The opinion of the Court was delivered by 

Topp, J. The plaintiff, as tutor of his two minor children, owners 
of 13-96 of eertain city property knowp as No. 200 Camp street, and 
1-16 of other property known as No. 198 Camp street, of this city, seeks 
to effect a partition of the same by this suit, and also to recover their 
share of the revenues of the last mentioned property from the Ist of 
January, 1865. 

The defendant, Mrs. Jamison, in her answer, asserts ownership of 
the entire property by inheritance and prescription; resists the de- 
mand for rent in any event, and reconveies for the value of the im- 
provements made by her on the property, 198 Camp street, as a pos- 
sessor in good faith, should plaintiff’s alleged interest in the property 
be recognized and its partition ordered. 

The other defendants, the Blakeleys, answer by general denial, but 
otherwise make no defense. 

There was judgment recognizing plaintiff’s interest in the property 
as claimed, ordering its partition, decreeing the payment of rent from 
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judicial demand only, overruling the pleas of prescription, and allow- 
ing to the defendant, Mrs. Jamison, the value of her improvements on 
property 198 Camp street. 

From this judgment the plaintiff has appealed. The defendant and 
appellee, Mrs. Jamison, acquiesces in the judgment as rendered, save 
as relates to the value of the improvements, which she seeks to increase 
by a motion to amend. 

The only points of contention left for our determination relate solely 
to the matter of rent and the value of the improvements—all other 
issues being eliminated under the pleadings. 

For a clear understanding of this controversy, it would be well to 
state that the minors-plaintiffs and the defendants are all the descend- 
ants of one Thomas Stackhouse, who died in 1843. He was twice mar- 
ried. The issue of his first marriage were two children, Margaret and 
Reynolds, and of his second marriage, three children. Of the latter, 
one died in infancy, leaving Aun (Mrs. Jamison) and Thomas Stack- 
house, Jr., as the only issue of the second marriage. 

Margaret, daughter of the first marriage, became the wife of John A. 
Turnell, and died leaving two daughters. One of these daughters mar- 
ried Thos. Hutchinson, and died subsequently. The issue of that 
marriage are the two minors, plaintiffs herein, represented by their 
father and tutor. The other daughter of Mrs. Turnell married one 
Blakeley, of which marriage the Blakeleys, co-defendants herein, are 
the issue. 

The property, 200 Camp street, belonged to Thomas Stackhouse, Sr., 
at his death. 

The property, 198 Camp street, was purchased by Rebecca Johnson, 
his surviving widow, after his death. 

Mrs. Jamison, defendant, went into possession of this property at 
the death of her mother in 1864, claiming to be her sole heir. 

After the death of Thomas Stackhouse, Sr., there was a settlement 
among his heirs, in which the entire property of his estate, which 
included 200 Camp street, purported to have been conveyed to hi: 
surviving widow, the mother of Mrs. Jamison. This property, Mrs. 
Jamison, on the deata of her mother, claimed to inherit as her only 
heir. 

All these facts are fully set forth in the case of Jamison vs. Smith, 
decided by this Court and reported in 35 Ann. p. 609, but are again 
recited for the elucidation of the present case. 

In that case the title of the minors Hutchinson, the plaintiffs herein, 
to an interest in the property above mentioned as 200 Camp street, 
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and sought to be partitioned in the present suit, was finally adjudi- 
cated. We held that Mrs. Jamison was not the sole owner of this pro- 
perty (200 Camp street) as she claimed to be, by virtue of the convey- 
ance to her mother, Widow Stackhouse, in the settlement of 1849, and 
her (Mrs. Jamison’s) inheritance from her mother, but that the said 
settlement was void as to the descendants of Margaret Stackhouse 
(Mrs. Turnell), for the reason that John A. Turnell, as tutor of his minor 
children, issue of his marriage with Margaret Stackhouse, was without 
authority to convey the interest of said minors in the property. Hence, 
that the title of the heirs of Margaret Stackhouse and of their descend- 
ants—among whom are the plaintiffs—was not divested b; said settle- 
ment. 

Neither did Mrs. Jamison inherit from her mother th2 entire pro- 
perty known as 198 Camp street, for we held in the same case that 
Thomas Stackhouse, Jr., her german brother, survived his mother; 
and he, therefore, inherited jointly with Mrs. Jamison this property, 
and at his death his interest in the same passed in part to the descend- 
ants of Margaret Stackhouse (Mrs. Turnell) his half sister. 

This brings us at once to the question of the rents of this property, 
198 Camp street, as claimed in the present suit—no claim being made 
by the plaintiffs to the rents of other property, No. 200 Camp street. 
This question of rent is dependent on the fact whether Mrs. Jamison 
was a possessor in good or bad faith. If in good faith, rent can only 

‘yun from judicial demand. If in bad faith, from the death of Thomas 

Stackhouse, Jr., which is presumed to have occurred in 1865. 

Mrs. Jamison went into possession of this property on the death of 
her mother in 1864. She claimed to be the owner of it by inheritance. 
She was an heir of the deceased and assumed, at the time, to be the 

a sole heir. There were good reasons to induce an honest belief on her 
part that she was the only heir of her mother. 

Her brother, Thomas Stackhouse, Jr., had been absent several years, 
had joined the army during the late war between the States, and had 
not been heard from for some time previous to his mother’s death. 
There were just grounds for the conclusion that he had died before his 
Ae ‘ mother, in which case Mrs. Jamison would in truth have been the sole 
= heir. 

In point of fact, Thomas Stackhouse, Jr., never returned to his home 
and has never been heard of since. This Court held in the case of 
Jamison vs. Smith, above referred to, that from these circumstances 
there was a legal presumption that Stackhouse, Jr., was dead, but 
that this presumption did not extend so far as to support the conclu- 











NEW ORLEANS, MARCH, 1886. 153 





Hutchinson vs. Jamison et als. 





sion that he died before his mother; and thus holding, the Court de- 
cided that Stackhouse survived his mother and inherited jointly with 
Mrs. Jamison her property. Plaintiffs, therefore, as the descendants 
of his half sister, Margaret Turnell, became vested at his death with 
an undivided interest in his estate with Mrs. Jamison. 

_This conclusion of the Court does not, however, place Mrs. Jamison 
in the attitude of a possessor in bad faith. As said before, there were 
sufficient reasons for an honest belief on her part that she was the 
sole owner of the property. 

“Article 3451 declares that ‘the possessor in good faith is he who 
has just reason to believe himself the master of the thing which he 
possesses, although he may not be in fact.” 

Another article defines the possessor in good faith as one “‘who pos- 
sesses as owner by virtue of an act sufficient in terms to transfer pro- 
perty, the defects of which he was ignorant.” C. C. 503. 

This article is a reproduction of Article 550 of the Napoleon Code, 
and a text writer commenting on this article (550) says: 

‘Le titre translatif de propriété s’entend du titre héréditaire comme de 
tout autre titre.” 6 Laurent, No. 208, Journal du Palais, 1848, p. 218. 

And further: ‘“*Peu importe @ailleurs que le titre dont se prévaut le pos- 
sesseur soit nul et que celui-ci ait pu facilement reconnaitre cette nullité, si 
en fait il Va ignorée.” Journal du Palais, 1863, p. 133. 

We have no doubt that under these authorities Mrs. Jamison was a 
possessor in good faith, and was properly condemned to pay rent only 
from judicial demand. 

As such possessor, Mrs. Jamison claimed and was allowed reimburse- 
. ment for the improvements placed by her on this property to the ex- 
tent proportioned to the interests of the plaintiffs therein, under Arti- 
cles 508 and 3452 of the Civil Code. 

This latter article substantially provides that the person evicted, if 
a possessor in good faith, must te reimbursed the value of the mate- 
rials and the price of workmanship, or a sum equal to the enhanced 
value of the soil. 

In the judgment of the lower court, the former, that is the value of 
the materials and the price of workmanship were allowed, as estimated 
by the judge a quo. 

Of this the plaintiff complains, claiming that he had the option of 
paying the enhanced value of the soil resulting from the improve- 
ment. 

_ This is true, but we have closely examined the evidence on this 
point and we do not find it sufficient to give anything like a clear idea 
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touching the enhanced value of the property. In fact, only one wit- 
ness testifies on this point, the one who did the brickwork in remodel- 
ing the old house, and he deposes only as to the value of his work and 
not to the comparative value of the entire building, before and after 
its reconstruction. 

The value of the materials and workmanship was shown by a de- 
tailed bill, purporting to contain the charges and items of expenditure, 
made contemporaneously with the progress of the work. The lower 
court based its judgment on this point on the evidence afforded by 
this bill, and it was impossible to reach a satisfactory or reasonable 
conclusion with respect to the reimbursement in any other way. 

The defendant and appellee, through a motion to amend, seeks to 
increase the judgment in her favor by a further allowance for improve- 
ments made subsequently to the rebuilding of the house. 

We are not disposed to disturb the judgment in this particular. We 
think the amount allowed for improvements was liberal enough. Be- 
sides, there is some evidence in the record that detracts to some ex- 
tent from the weight of that afforded by the bill of expenses referred 
to. The charges therein for’ workmanship does not altogether com- 
port with the oral testimony of the persons called as witnesses, by 
whom some of the work was done; and we think that substantial jus- 
tice has been done without allowing anything for these subsequent im- 
provements as claimed. 

For these reasons the judgment of the lower court is affirmed, with 
costs. 

Rehearing refused. 








No. 9623. 


L. A. Crozier vs. W. H. RAGAn. 
The conveyance of property in the form of a sale does not vest the ownership in the appar- 
ent buyer if the deed was really intended by both parties to be a mortgage. 
The answers of one of the parties to interrogatories on facts an‘l articles propounded by the 
other, are equivalent to a counter-letter and have the same force and effect. They are 
unquestionably admissible in evidence. 


PPEAL from the Nineteenth District Court, Parish of Terrebonne. 
Goode, J. 


John B. Winder, L. F. Southon and T. Gibson for Plaintiff and Ap- 


pellee. 
John S. Billiu for Defendant and Appellant. 








The opinion of the Court was delivered by 
MANNING, J. On December 4, 1882, the plaintiff conveyed to the 
defendant certain property in the parishes of Lafourche and Terre- 
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bonne. The conveyance was in the form of a sale, the consideration 
being $9050, but the plaintiff alleges that it was really a mortgage, or 
as he called it in his petition, a pledge, and the object of his suit is to 
have it so adjudged. The prayer is “that the plaintiff be declared the 
owner of the property alleged to have been sold, that the act of sale of 
December 4, 1882, be declared not a sale but a mere pledge, and that 
he be quieted in the possession and ownership of the property.” 

Crozier remained in possession after the sale, managed it as he had 
done before, and exercised the same rights of proprietor after as before 
the sale. The plantation was run at his risk. The losses of its culti- 
vation fell on him. He owed Ragan about six thousand dollars at the 
time of the conveyance. How much he owes now is not definitely 
shewn. Ragan says it is $20,000. 

Interrogatories on facts and, articles were propounded to Ragan and 
in one of his answers he says: ‘The sale was made to secure me for 
the then existing debt and such future advances as I might make him.” 
To another of the interrogatories he answered: ‘I may have declared 
to Oscar Crozier, agent of L. A. Crozier, that I held the title as secur- 
ity for such outlays and the original indebtedness and may have writ- 
ten him to that effect.” 

It is manifest that the conveyance was intended and understood by 
both parties to be a security for an existing and an anticipated indebted- 
ness. The use of a form of sale to accomplish that object has not been 
infrequent, and in Parmer v. Mangham, 31 Ann. 348, where a number 
of decisions on such cases are grouped, it was held that such convey- 
ance does not vest the ownership of the property in the creditor. 

Strenuous opposition was made to the reception of any testimony 
other than a counter-letter to contradict or vary the act of sale. There 
was no counter-letter, but the answers of the defendant to the inter- 
rogatories on facts and articles have all the effect of a counter-letter. 
They are the contradiction of one of the parties to the act of sale of 
the recitals therein made and the confirmation by him of the truth of 
the allegations of the other party as to the real nature and character 
of the act, and are as much admissible in evidence as a counter-letter. 
Newman v. Shelly, 36 Ann. 100. 

The judgment below was for the plaintiff. We understand that judg- 
ment to be in accordance with the prayer of the petition, merely de- 
claratory of the real nature of the conveyance. It does not accord 
the plaintiff the ownership of the property freed of the debt he owes 
the defendant, if he does owe anything now. It merely declares that 
the conveyance was not a sale, but was a mortgage or pledge, and 
therefore if any part of the mortgage debt exists, the act secures its - 
payment. And with this understanding and construction of the judg- 
ment, 

It is affirmed. 
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A servant who assumes the discharge of duties, the nature and mode of performance of 
which are fully known to him, voluntarily subjects himself to risks necessarily incident 
thereto, and unless such risks were increased by some other fault or negligence of the 

master, injury resulting therefrom will not be the subject of reparation by the master. 

“Ss In the operation of coupling trains the relation between engineer and brakeman is that of 

. fellow-servants and subject to the rule that the master is not liable for injury occasioned 

f, : to one servant by the fault of another servant, in absence of proof of fault in the mas- 

3 ter in the employment or retention of the latter. 

- - In this case the evidence fails to establish any fault or negligence for which defendant is 

% responsible but shows that the injary resulted from the mischievous act of an unknown 

ey: “ third person, for whose act the defendant was not responsible. 


rf PPEAL from the Nineteenth District Court, Parish of Terrebonne. 
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ee Goode, J. 

i¢ a 

* I. F. Suthon for Plaintiff and Appellee : 

Se. . 1. In actions of damage for trespass, the Morgan's Louisiana and Texas Railroad Com- 
im pany is amenable to the jurisdiction of the Court where the trespass occurs. Act No. 






fa 37, Session Acts of 1877, page 37, section No. 12; 33 Aun. p. 955; 36 Ann. 186. 
Re ; 2. Where an employe is injured by a railway accident, and the act that caused the dam- 
: ; age could have been prevented by the railroad company, it is liable for damages under 
“A positive provisions of the Civil Code. R.C.C., art. 176, 2320. 

3. The conductor of a train, who has control of its movements and of the employes of the 












Pe train, is the representative of the company and not an ordinary employe. Decision of 
in 8% S.C. of U.S. in Chicago, M. & St. P. R’y. Ce. vs. Ross, reported in American Law 
& Reg., February 1885; also in Chicago, L. N. & Albany L. J., 1885. 

7 4. In the assessment of damages the verdict of the jury is entitled to great respect. 






Leovy & Leovy for Defendant and Appellant. 






The opinion of the Court was delivered by 















a FENNER, J. The plaintiff claims damages for injury suffered by him 
of incurred in the process of coupling cars while he was acting in the 
ae capacity of brakeman on defendant’s road. 

ie The issues will be much simplified by quoting that portion of plain- 
Pa tiff’s petition relating to the accident, its causes, and the grounds on 
>; which defendant’s liability is charged. 

Bes After reciting his employment as brakeman on that portion of de- 
yg fendant’s road known as the ‘‘ Houma Branch,” the petition proceeds: 
- “that the train runs over said road four timesaday; * * that the 
an main business of said branch road in the winter season is the trans- 
portation of sugar and molasses, which is loaded in cars left at the 
Si ; different plantations on the route, the empty cars being brought down 






from Terrebonne station by the last train for the day from said station 
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and distributed on the route; that said empty cars are left in charge 
of the planters and laborers on plantations who load them over night, 
and they are taken up the next morning by the first train from Houma 
which conveys them as far as Terrebonne station, where they are trans- 
ferred to the main line of said company. 

That, at most of the plantations on the Houma branch, switches or 
side-tracks have been constructed, on which to leave the cars for the 
purpose of being loaded, but that at some of the plantations, there 
are no side-tracks and notably at what is known as the Isle de Cuba 
plantation, about two miles from Terrebonne station; that at said 
plantation the empty cars when needed are left in the evening by the 
train from Terrebonne station on the main line of said branch road 
and are taken up, when loaded, in the morning and coupled on ahead 
of the engine and are thus pushed up to Terrebonne station ahead of 
the train, a distance of about two miles. 

Petitioner alleges that it was his duty as brakeman to stand on the 
flange of the cow-catcher of the engine and couple the cars to the 
engine; that on the morning of the 30th of November, 1883, at the 
Isle de Cuba plantation, there was a car loaded with sugar to be 
coupled ahead of the engine, and your petitioner was at the post of 
duty to make the coupling; that said car had its brakes off, they hav- 
ing been taken off during the night of November by some person 
unknown to petitioner, and said car was only held in position by a 
large stick of wood back of its wheels across the track; that, as the 
train approached the car, one of the laborers on the plantation re- 
moved the stick of wood, and the said car began moving down the 
track towards the train, there being a grade or incline at that point ; 
that the train moved on towards the advancing car, the result being 
that, though petitioner stood at his post in the piudent discharge of 
his duty and made the coupling, the iron bar snapped in two like a 
brittle stick from the weight of the two meeting bodies, a collision 
took place and your petitioner was caught between the loaded car and 
the engine, and was injured as fully described in the petition. It then 
further proceeds: ‘Now your petitioner charges that the injuries re- 
ceived by him as aforesaid, are directly attributable and due to the 
fault and negligence of the defendant company: First, because they 
failed or neglected to construct a proper switch or side-track at said 
Isle de Cuba plantation on which to place the cars left to be loaded ; 
and secondly, because it was gross and repeated negligence on the part 
of said company to leave cars on their main line in the hands of plan- 
ters and ignorant plantation laborers, who know nothing about hand- 








are it Wa one 
‘a eee ray 


oak aaa 


v: a 


C cdherteapdineadiacitianionmeaigadindiatientieedstndt Se oe 


+ 
4 


SUPREME COURT OF LOUISIANA. 





Walls vs. Railroad and Steamship Company. 





ling cars and especially so at a point where there is a grade or incline 
in the track as at the Isle de Cuba plantation as aforesaid. 


Your petitioner further alleges that the injuries received by him as 
aforesaid were due, in addition to the causes above alleged, to the 
negligence, unskilfulness and unfitness of the engineer in the employ 
of said company and in charge of the engine at time of said accident ; 
that said engineer, George Wllliams by name, is habitually careless 
and unskilful, and by reason of his defective vision and nervousness is 
altogether unfit for the duties imposed on him by his position. That 
the unfitness of said Williams as an engineer, was well known to the 
defendant company prior to the accident aforesaid or could have been 
found out by said company by the use of due care, so manifest was 
his said unfitness, and said company is responsible for all damages re- 
sulting from his incompetency. That, at the time of said accident, 
though he was signalled to reverse his engine in time to prevent the 
accident, he did not do so until it was tvo late to prevent the collision 
and nearly kill your petitioner. 

Petitioner alleges that, for the causes above set forth, the defendant. 
company is justly liable to him in the sum of $25,000 damages for the 
excruciating pains inflicted upon him, etc. 

From a verdict and judgment for $12,500 in favor of plaintiff, this 
appeal is taken. 

The foregoing extensive extracts from the well-drawn petition in 
this case should serve to abbreviate, rather than to lengthen, our opin- 
ion, since it places the whole case of plaintiff in full view. 

It will be observed that the grounds of fault or negligence on which 
the alleged liability of defendant is based are distinctly set forth and 
are as follows: 

Ist. Failure to construct a switch or side-track at the Isle de Cuba 
plantation on which to place cars left there to be loaded. 

We fail to perceive any fault in this. The ‘* Houma Branch” was a 
short road built for local accommodation with a single track, on which 
only one train ran which passed back and forth. 

The only difference between leaving cars to be loaded on a switch 
and leaving them on the main track, was that, in the former case, they 
could be coupled to the rear of the train while, in the latter, they 
were coupled to the engine in front and pushed tv their destination. 

The latter mode of coupling and moving cars for short distances is 
shown to be frequent and common on railroads, when circumstances 
require it, and the proof establishes that, so far as the mere operation 
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of coupling is concerned, which is the only matter here involved, it is 
rather less, than more, dangerous than the ordinary mode of coupling 
in the rear. 

Moreover, the petition specifically alleges that such was defendant’s 
customary mode of operation at this particular plantation, and defines 
his own habitual duties in connection therewith. Having assumed 
and continued in the discharge of said duties, with full knowledge of 
their nature, he voluntarily subjected himself to the risk necessarily 
incident thereto, and unless that risk was increased by some other 
fault or negligence of the master, the law will not allow him to hold 
the latter responsible therefor. Satterlee vs. Morgan Co. 35 Ann. 1166; 
Rover on Railroads, p. 1198; Pierce on Railroads, p. 379, 380; Wood 
on Master and Servant, p. 698, and numerous authorities cited in above 
treatises. . 

2d. The next fault charged consists in leaving cars on their main 
line, to be loaded, in the hands of planters and laborers, especially at 
a point where there is an incline in the track as at Isle de Cuba plan- 
tation. But the petition had already alleged that such was defendant’s 
habitual mode of conducting its business at sundry plantations and 
especially at this particular one, to plaintiff’s full knowledge, and the 
principle and authorities just cited apply equally here. 

Nor do we perceive the existence on any fault or negligence in the 
above conduct. A car on a railroad track with no engine attached is 
not like a wild and dangerous animal, but is ordinarily as innocent 
and incapable of harm as any inanimate object. Nor was there any- 
thing in the incline, about which so much is said, to suggest the neces- 
sity of any particular care. The incline was only 156 feet in length; 
the fall in that distance was but six or eight inches; and a heavily 
loaded car started down it, if its running gear were in the best pos- 
sible condition, would only attain at the bottom a maximum speed 
of three and one-half miles per hour, not greater than that of a man 
walking rapidly. 

The existence of such inclines is not ordinarily attended with dan- 
ger, and they are so common and often necessary in railroad construc- 
tion that this cannot be attributed to the company as negligence per 
se or as a fault in the construction of the road. 

The leaving of a car, with brakes down, on such an incline, was, un- 
der all ordinary circumstances, perfectly safe and no reasonable 
prudence or foresight could have anticipated any injury likely to re- 
sult therefrom. 

We must therefore acquit defendant of any negligence on this score. 
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3d. It is next charged that the injury was caused by the habitual 
carelessness and unskillfulness of the engineer and by his unfitness re- 
sulting from defective vision and nervousness, all of which defects 
were known to the defendant or, with the use of due care, should have 
been known. 

The evidence wholly fails to sustain this charge. On the contrary it 
establishes, for the engineer, the highest reputation, earned by long 
service, for skill, competency, carefullness and firmness in the discharge 
of the duties of his profession. It is true he was affected to a slight 
extent, with strabismus, commonly known as squint-eye, but the medi- 
cal testimony shows that it did not exist in a degree to interfere appre- 
ciably with his power of sight, and it is otherwise proved that he 
possessed normal acuteness, correctness and range of vision. 

4th. It is finally urged that the accident resulted from the negligence 
of the engineer who, “ though signalled to reverse his engine, in time’ 
to prevent the accident, did not do so until it was too late.” 

If this were true, it would not avail plaintiff. We had occasion very 
recently to say: “in the particular operation of cqupling trains, 
doubtless the relation between engineer and brakeman have all the 
features of fellow-service, and if the engineer’s negligence were the 
sole cause of the injury, the overwhelming weight of authority would 
exempt the company from liability.” Towns vs. R. R. Co. 37 Ann. 632. 

The general principle that the master is not liable for injury occa- 
sioned to a servant by the negligence of a fellow-servant, in absence 
of proof or fault or negligence in the employment or retention of the 
latter, may now be considered as firmly settled in Louisiana. Hubgh 
vs. Carrollton, 6 Ann. 495; Satterlee vs. Morgan, 35 Ann. 1166; Poirier 
vs. Carroll, id. 699; Towns vs. R. R. Co., 37 Ann. 632. 

We must add, however, that the charge of negligence against the 
engineer is not sustained by the proof. The allegation that he failed 
to reverse his engine when signalled, is contradicted by plaintiff’s own 
evidence, which admits that he reversed as soon as plaintift signalled 
him to do so, but says it was then too late and that it should have been 
done sooner. Why plaintiff did not signal sooner is not explained. 
But the engineer’s testimony shows that he han reversed the engine 
before any signal was given and as soon as the danger was apparent, 
but the distance was so short that the only effect was to bring the train to 
a standstill, without causing it to retire from the approaching car. The 
result was that what is called the “slack” was taken out of the train, 
all the cars being jammed together, and thus opposed as a solid dead- 
weight, which increased the violence of the collison and caused the 
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breaking of the coupling bar, which is shown to have been, in every 
respect, of proper size and quality. 

We believe the engineer did everything that was possible under the 
circumstances. 

The true cause of the accident was that, as the train was moving up 
prudently and properly to make the coupling with the stationary car, 
some person unknown removed the stick of wood which chocked the 
wheels of the latter, which started it down the incline at a time when 
it was too late for the train to avoid the collision. The identity of this 
person is nut established. One witness says it was a white, another 
that it was a colored, man. He may have been a mere mischief-maker. 
At all events, there is no pretence that he was an employee of the 
company, or that the latter is in any way responsible for his wanton 
act. 

We feel great sympathy with plaintiff because he was injured in the 
discharge of his duty, and especially on account of the courage with 
which he kept his post in the presence of impending danger. The’ 
suggestion that this was to be imputed to him as contributory negli- 
gence would find no favor at our hands. 

But we are bound to hold that this record establishes no fault on the 
part of the defendant company which obliges it to repair the damage 
which plaintiff has suffered. We will not say that different principles 
might not have applied had the person injured been a passenger. 

It is therefore ordered, adjudged and decreed that the judgment ap- 
pealed from be annulled, avoided and reversed, and it is now decreed 
that there be judgment in favor of defendant rejecting plaintiff’s de- 
mand at the latter’s cost in both courts. 


Rehearing refused. 








No. 9641. 


Mrs. CeLt1a WILLIAMS vs. DENNIS MCMANUs. 


In an action in damages for slander, the only possible detenses are: either a denial, or a jus- 
tification, or a confession, under mitigating circumstances. There is no such thing in 
law as a half-way justification An answer which sets forth.all these defenses equivo- 
cates and is inconsistent. 

Drunkenness is not a defense to such an action, though it may perhaps be a matter in 
mitigation. 

Neither is apology, unless accepted, to operate a release from responsibility. 

Whatever be the provocation under which one acts, who utters abusive and defamatory 
epithets, it cannot be imputed to the party injnred, who did not participate or is not 

' connected with it. 
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The unauthorized use of opprobrious epithets which reflect upon and bring into contempt 
and disrepute the honor of a female of good social standing, implies malice, as slanderous 
“per se, and suftices to maintain an action in damages without proving special damage. 
Although injuries to the feelings, and to one’s social position, be not susceptible of precise 
adjustment, still they are recognized as a legitimate ground for the recovery of reason- 
able indemnity, under the exceptional features of each case. 
Where excessive damages are allowed, they may be reduced on appeal. 


PPEAL from the Twelfth District Court, Parish of Rapides. 
om Blackman, J. 








M. and Jno. C. Ryan for Plaintiff and Appellee. 
R. J. Bowman for Defendant and Appellant. 





The opinion of the Court was delivered by 

BerRMuUDEZ, C.J. The defendant appeals from a judgment, based on 
the verdict of a jury, sentencing him to pay to the plaintiff $2,500 dam- 
ages, for slandering her. 

« The charge is that the defendant publicly denounced the plaintiff, 
on the streets of Alexandria, in the hearing of a number of witnesses, 
as a damned whore, her daughters as damned sluts, and her sons as bas- 
tards; that these epithets were repeated at least half a dozen times; 
that they are false, wilful, malicious and slanderous; that they were 
uttered without cause, and have injured the good name and character 
of plaintiff. 

The defendant, after a general denial, answered that, if he used any 
such epithets, he has no recollection of it; that at the time he was so 
intoxicated as to be utterly unconscious of anything he said or did; 
that, when informed of the charge, he offered an apology which was 
declined; that he was not actuated by malice; that, if he uttered the 
epithets, they were the mere ravings of one too intoxicated or insane 
to know what he was doing. 

The defendant specially denies that the plaintiff or her danghters 
were or could be defamed by the said insane ravings and that, so far as 
their fair name is concerned, no one is more ready to admit, or to sus- 
tain it, than himself. 

In an action of this character, the only possible defenses are: either 
a denial, or a justification, or a confession, under mitigating circum- 
stances. R. S. 3640; 14 Ann. 406; 15 Ann. 166; 36 Ann. 469. 

The answer includes them all. It equivocates, and is utterly incon- 
sistent. 10 Ann. 231; 28 Ann. 238. 

There is no such thing in law as a half-way justification. Townshend 
on Libel and Slander, $ 212 and note (2d ed.). 
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The defendant has not at all undertaken to justify his conduct. He 
pleads exoneration from liability, because at the time of the occurrence 
he was beastly drunk, saying that he was not moved by malice, that 
as soon as he recovered his senses and was informed of his ravings he 
sent a letter of apology, and that he acknowledges the respectability 
of the plaintiff and her family, which could not be and was not injured 
by his defamatory language. 

Subterfuges of that description cannot avail. him. 

The evidence establishes conclusively the facts charged, which may 
even be considered as admitted by the tergiversating answer. 

Drunkenness is not a defense to an action of slander, though it may 
perhaps be a matter of mitigation. Townshend on Libel and Slander, 
§ 249; Odgers on Libel and Slander, p. 169 (n.); 5 Ill. (4 Seam.) 30; 25 
Iowa, 87. 

Apology implies a fault, whatever merits it may have; it surely does 
not release from liability, unless where accepted with that intent, 
otherwise it would place in the power of one to do injury and then 
discharge himself by an apology. Townshend, § 250; 27 Ann. 219. 

In the present instance the amend proposed was a mere letter to 
plaintiff, which did not even offer to recant or make retraction before 
the persons in whose presence the offense was perpetrated. 

The evidence shows that on the night of defendant’s marriage a 
crowd went to his house and commenced a charivari, blowing horns 
and beating tin pans, and that the defendant, who had become drunk 
and furious, came out pistol in hand commencing firing or trying to, 
and calling the plaintiff, her daughters and sons the villainous names 
already stated. 

However lawless the crowd and great the provocation offered defen- 
dant may have been, surely the plaintiff, who was not present and who 
is not shown to have had anything to do with the disturbance, cannot 
be imputed with any fault, the less so, as her good character and social 
standing are well established. 


The use of the opprobrious epithets employed implies malice, where 
these are slanderous per se. It suffices to maintain an action to recover 
damages without proving special injury. N.S. Dig., Ist series, vol. 12, 
p. 488, No. 67; 14 L. 198; 12 Ann. 894; 23 Ann. 280; 36 Ann. 469. 

Every person has a right to enjoy that degree of respect, good will 
and social or business distinction to which his own acts and his social 
or business habits entitle him, and any one who unlawfully interferes 
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with this right by circulating slanderous reports renders himself liable 
for consequent damages. Folkard’s Starkie on Libel and Slander, p. 
99, n. § 2. 

The plaintiff necessarily must have been and certainly was intensely 
mortified in her feelings, though she suffered no actual damages assess- 
able in dollars and cents. 

It is true that injuries to the feelings and to one’s social standing are 
not susceptible of precise adjustment, but such injuries are recognized 
as a legitimate ground of action for reasonable indemnity. 17 Ann. 
64; 19 Ann, 322; 23 Ann. 280. Vox semel emissa, non revertit. 


The acknowledgment which defendant makes of plaintiff’s respect- 
ability, in his answer, is sheer justice, but it cannot be invoked suc- 
cessfully in complete vindication of plaintiff’s reputation or in full 
atonement for the injury inflicted. Defendant must be held to further 
reparation. 

Considering that the defamatory language used was uttered on one 
occasion only, on which it is easy to conceive that defendant could 
quickly inflate into a passion; that the occurrence took place in the 
night time, before a crowd not large; that the actor was in great ebul- 
lition and not in the full control of himself; that he is a laborer of 
general good demeanor and of limited means,—we think that the jury 
did not make a proper and commensurate allowance and went beyond 
the limits to be observed in such cases. 

It is therefore ordered and decreed that the judgment appealed from 
and the verdict whereon it rests, be amended by striking therefrom 
the words “two thousand,” so that the verdict and judgment be for five 
hundred (#500) only, and that thus amended the same be affirmed, the 
plaintiff to pay the costs of appeal, the defendant those of the lower 
court. 








No. 9524. 
Henry M. PAYNE vs. MorGAn’s LOUISIANA AND TEXAS RAILROAD 


AND STEAMSHIP COMPANY. 


An amended petition which purports to supply omissions in general allegations contained 
in the original petition, and to correct clerical errors in other allegations, and which 
concludes with a prayer for the same amount of money, based on the same cause of 
action, does not alter the substance of the demand, and is therefore admissible. 

Touching the corresponding rights and duties of railroad companies in constructing their 
works, the rule of law requires that a railroad company, in enforcing its right of way 
over the lands of others and in constructing its road, should leave the adjoining lands and 
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fields which it crosses, in the same condition as regards the facilities of cultivation and 
as concerns the utility of those lands to their owners as they were before the entry of 
the company. 

Hence a railroad company which constructs an embankment on the lands of a planter, and 
thereby stops up his ditches and other artificial drains, is responsible to such owner for 
all losses of crops and other damages occasioned by such interruption of his drainage. 


PPEAL from the Civil District Court for the Parish of Orleans, 
‘ Houston, J. 


Henry C. Miller and Branch K. Miller for Plaintiff and Appellee. 


H. J. & G. J. Leovy, J. P. Blair and E. B. Kruttschnitt for Defendant 
and Appellant. 





The opinion of the Court was delivered by 

Pocnk, J. Plaintiff's demand is for the sum of $12,800 as damages 
for the loss of a crop of sugar cane and stubble, and for amount of 
labor used thereon, occasioned by the act of the defendant, while con- 
structing its railroad bed across his plantation, in doing which the 
company stopped the ditches and other drains necessary to the proper 
cultivation of his aforesaid crop, which had been put in the ground in 
the fall of 1881, for harvest during the following season. 

The defense is a general denial, and this appeal is taken by the 
company from a judgment of $6020 in favor of plaintiff. 

A preliminary question grows out of a supplemental or amended 
petition filed by plaintiff with leave of court. 

In his original petition plaintiff, basing his main cause of action on 
the alleged illegal act of the defendant in interrupting his drainage, 
had subdivided his demand in three elements of damages, loss of a 
crop of sugar and molasses for the year 1882, loss of stubble cane for 
the years 1883 and 1884, and loss of labor expenses necessary to plant 
eighty acres of land in sugar cane, for all of which he claimed the 
aggregate sum of $12,800. 

In that petition, as he alleged subsequently, he had erred in the 
statement of the value of the lost crop, and of the value of the stubble 
cane—and in omitting to specify the amount expended for labor on the 
same. 

The purport of his amended petition was to supply the omission and 
to correct the errors, the prayer being for the identical sum of $12,800 
on the identical cause of action. 

The objection that the supplemental petition alters the substance of 
the demand, and the plea of prescription of one year in bar of items 
not included in the original petition, have therefore the appearance of 
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being strained and very far sought; hence they fall under their own 
weight. The supplemental petition merely amplified the allegations 
contained in the original petition, but it added no new cause of action ; 
hence it was properly received. C. P. 419. 

Defendant’s contention seems to be that an amended petition is ad- 
missible only in so far as it amends nothing. 

A proper investigation of the case presents two questions : 

Ist. Whether the defendant is legally responsible for the loss of plain- 
tiff’s crop. 

2d. If so, what is the amount of the loss to be accounted for ? 

1. The record is very voluminous and the testimony is conflicting, 
but after a careful analysis of the same, we find the following facts to 
be established by the record : 

The Barbreck plantation involved herein is situated on both sides of 
Bayou Beeuf in the parish of St. Landry, and the crop in discussion 
had been planted on that part of the plantation which lies on the east 
bank of the bayou. The fall of the land there is from the bayou 
towards the low lands or swamp in an eastern direction. Hence the 
drainage of that part of the plantation was operated by means of a 
large number of ditches of various sizes, some twenty-six in number, 
beginning near the bayou, and ending mostly in the low lands on the 
eastern limit of the plantation. 

There was in addition a large canal, which begun in the northern 
limit of that field, and crossing it diagonally, emptied into the Bayou 
Beeuf, at a bend formed by that stream in the southern extremity of 
that part of the place. The defendant’s road bed crosses the planta- 
tion from south to north, almost parallel with the bayou, and intersects 
the twenty-six ditches referred to at right angles or nearly so. It 
crosses the main ditch known as the “ Graveyard canal,” in a diago- 
nal line. 

In throwing up the embankment, which is several feet above the 
level of the soil, the contractors of the defendant company closed up 
nineteen of the plantation ditches, and in leaving openings for the 
eight others, thus placed defective and insufficient culverts or boxes, 
in consequence of which the waters’ accumulating trom frequent and 
heavy rains in the ensuing winter, being thus without draining facili- 
ties, stagnated on the planted lands between the bayou and the em- 
bankment, rotted and destroyed the cane therein planted. 

It is shown to our entire satisfaction that the land had been carefully 
and skilfully prepared for planting purposes ; that the seed cane used 
was good and sound, and that the planting had been skilfully ‘done, 
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neither too shallow nor too deep; that the soil was fertile and had 
heretofore always produced good crops, and that under ordinary 
circumstances, plaintiff would have realized a handsome crop from 
that field. 

The drainage of the plantation had been intelligently conceived and 
thoroughly executed, and presents as complete a system of drainage 
as could be found any where in the State. Previous to the construc- 
tion of the defendant’s embankment, the crops cultivated in that field 
had never lingered or suffered from the action of rain water, which 
had always been regularly and safely carried off by means of the efti- 
cient drainage which we have described. 

Throughout the summer and during the fall and winter of 1881, 
while the embankment was being constructed, and after its comple- 
tion, plaintiff in person and through his agents made numerous protests 
against the invasion of his private rights by the wanton stoppage of 
his drains, but he could obtain no redress, and a suit in damages was 
his only alternative. 

The crop planted in that field was an entire failure, only five or six 
acres of scattered cane grew up in the field, representing little or no 
value to the despoiled planter. And in the face of such a showing the 
defendant resorts to the very aggressive argument that plaintiff was 
not a careful or skillful planter; that his cane had been planted too 
deep, and that his drainage, which was hitherto deficient, had been 
substantially improved by the company’s system. That system in- 
volves the proposition that more water will pass, and will run more 
rapidly through eight ditches or canals than through twenty-seven, 
and that an opening of five feet is sufficient to freely pass the water 
which fills a canal fifteen feet wide and seven feet deep. 

The argument might be considered sarcastic if it had the slightest 
reason either in fact or in experience for its support. But it can make 
no impression on the judicial mind, which must trace proven effects to 
rational causes. 

No argument can be invoked to show that a tailroad company, in 
entering the lands of another for the purpose of building its road-bed. 
can legally alter the system of drainage adopted by the owner, or dic- 
tate to the latter the mode of cultivation which he must follow. 

Under our jurisprudence, which has been in accord with the adjudi- 
cations of the Supreme Courts of the leading States of the Union, the 
corresponding rights and duties of railroad companies, in making the 
works necessary for the construction of their roads on lands legally 
expropriated therefor, are clearly defined. 
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“The rule of law requires of a railroad company, in enforcing its 
right of way over the lands of others and in constructing its road, to 
leave the adjoining lands and fields which it crosses in the same con- 
dition as regards the facilities of cultivation and as concerns the utility 
of those lands to their owners, as they were before the entry of the 
company.” Bourdier & Bellieinn vs. Morgan’s R. R. Co., 35 Ann. 947 ; 
V., S. & Pacific R. R. Co. vs. Dillard, 35 Ann. 1045; Railway Company 
vs. Murrell, 36 Ann. 346. 

This plain rule which finds its sanction in common sense as well as 
in justice, and which imports the reasonable exercise of all rights of 
property, was not heeded by the defendant company, which left plain- 
tiff’s field practically stripped of its indispensable drainage, thus 
destroying its utility for cultivation to the owner. 

We are not now concerned with the works and other improvements 
subsequently made by the railroad company on plainniff’s lands as 
regards his drainage. Defendant’s responsibility must be tested under 
the condition, as shown by the evidence, in which it left plaintiff’s 


“lands in the summer of 188], and in which the field remained through- 


out the ensuing winter, at least to the middle of January. 

Our conclusion is that he lost his eighty acres of cane through the 
stoppage of his draining canals and ditches by the contractors and 
other agents of the defendant company, and that for such losses the 
corporation is plainly, justly and Jegally responsible. 

2. The evidence is equally conflicting on the question of the amount 
of losses sustained by plaintiff in consequence of the destruction of 
his crop. 

But, in comparing the crop realized by Payne on other portions of 
his plantation, not similarly affected by the railroad embankment, 
with the testimony of numerous experts as te the probable yield of the 
eighty acres of cane, we have become satisfied that the amount 
allowed by the district judge is not excessive but, if anything, under 


the amount which could have been legally allowed. 
From the preponderance of the. testimony, we are satisfied that the 


area of the field under discussion, is eighty acres, and not seventy-four 
and a fraction as contended for by the defendant. We must be guided 
by the testimony of the owner, of lis overseer and other employees, 


_ and of other parties who are familiar with the ground, and who swear 


that eighty acres of cane had been planted therein. 
The weight of evidence shows that the expenses for labor in pre- 


paring the lands and planting the cane, were reasonably worth $10 an 
acre which makes up $800. 
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From the record it appears that the year 1882 was unusually fertile 
in cane—and hence the testimony satisfies us that a profit of $40 per 
acre was a very reasonably expectation for plaintiff out of the eighty 
acres of cane in question, which makes up the sum of $3,200 on that 
sccre ; we are also satisfied that, for the lost value of the first year 
stubble, the sum of $2,400 would be a very reasonable allowance, as it 
is the lowest estimate of the same by the experts; and it appears that 
these three amounts are in excess in the aggregate of the amount 
allowed in the judgment of the lower court. 

We are not informed by the district judge of the nature of the de- 
tails which make up the amount which he allowed; the aggregate of 
ours would be slightly in excess of his; but no motion was made for 
an increase, hence we have no authority to disturb his finding. 

Judgment affirmed. 

Mr. Justice Fenner recuses himself on the ground of affinity. 








No. 9562. 


THE STATE oF Louisiana vs. F.S. Hann, alias F. HAHN, alias MEYER. 


Where the name forged to an instrument is, or is supposed to be, fictitious, and not the 
name of any real person, and inquiry is to be made of the residence or existence of such 
person, it is proper to call the police officers or other persons well acquainted with the 
place where this person‘is supposed to live, or is sa‘d to live, in order to show whether 
he does live there. And even if inquiries have been made in the place by a stranger, his 
testimony as to the fact of inquiry and the result of it is admissible, though it may not 
be satisfactory proof of the non-existence of the person in question. 

If the forged name be that of a fictitious instead of a real person, the offense of forgery is 
complete if the instrument has the appearance of being valid on its face. 

By our etatute the trial judge is expressly forbidden to give the jury in a criminal case any 
opinion as to what facts have been proved or disproved. 

Where the forgery is of a fictitions name, it would be error to charge the jury that there 
must be some evidence of similitude to the signature of a real person, because when 
there is no original there can be no similitude. 

It is not necessary to prove that an accused forged an instrument in order to constitute the 
crime of uttering or publishing a forged instrument. The two offenses are distinct. 

To constitute the crime of uttering a forged instrument, it is not essential that a fraud has 
been actually perpetrated by it. It is sufficient that there is the intent to defraud, and 
this intent may be interentially proved. 


PPEAL from the Criminal District Court for the Parish of Orleans. 
Baker, J. 


M. J. Ounningham, Attorney General, and Lionel Adams, District 
Attorney, for the State, Appellee: 


1. Where the prisoner was acquitted of the charge of forgery, it is unnecessary to deter- 
mine whether evidence to establish his connection with the forgery was improperly 
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admitted. The remedial interposition of courts in granting new trials is wholly for the 
benefit of parties, and not to compel the good conduct of judges. 3 Gra. & Wat. on N. 
T. 717; 2 Caines, 85; 3 Gilm. 202; 2 Tenn. R. 5; 9 Cowan, 680; 1 Scam. 18; 1 Gilm. 475; 
2 Ib. 185; 11 Conn. 342; Greenl. R. 442; 4 Day, 42; 10 Ga. 429; 1 Brev. 109; 7 Wend. 79; 
1 Neo. & Man. 598; 4 B. Monroe, 386; 24 Vt. 252. 


2. On a trial for uttering and publishing a forged check, evidence is admissible (to show 


the scienter) that another check passed by defendant was a forgery. 1 Greenl. on Ev. § 
111; Ros. Cr. Ev. (6 Am. ed.) pp. 88, 89, 90, 91; Whart. Cr. Ev. §§ 39, 40, 42; Whart. Cr. 
Law, § 1733 (8 ed.); Taylor on Evidence, § 322. 


3. It was competent to prove that ‘‘ J. L. Miller” was a fictitious person by establishing 


that no person of the name kept an account or had funds or credit in the bank upon 
which the check was drawn. 3Greenl. § 109; 5C. & P.118; 49 Ala. 16. The City Di- 
rectory, when offered in evidence, would permit it to be established whether in it 
appeared the name of ‘‘J. L. Muller.” When inquiries are made as to the existence of 
any supposed party to a forged instrument, it is usual to call police officers or other per- 
sons well acquainted with the place and its inhabitants, and if inquiries have been 
made in the place by a stranger, his testimony as to the fact and its results is admissi- 
ble to the jury. 3 Greenl. on Ev. § 109. 

The expression of any opinion by the district judge, as to what facts were proved or 
disproved, is expressly prohibited. R. S. sec. 991; 11 Ann. 395, 535; 12 Ann. 195; 10 
Ann. 271, 799; 15 Ann 498; 22 Ann. 43; 30 Ann. 49. 


5. Where the forged writing is not of a nature to be familiar to the public, or to the partic- 


ular individual to be defrauded, the rule of similitude cannot prevail. If a fictitious 
name be forged, there can be no similitudo, since there was no original. 2 Bish. Cr. Law 
§ 593. 

To constitute the offense of uttering, it is in no case requisite to show that the defendant 
had been implicated in the forgery. R. S. sec. 833; 1 Whart. Cr. Law (8th ed.), § 712. 


Where the appellate court has jurisdiction over questions of fact, it will not grant a new 
trial: (1) unless the whole of the evidence is shown in the record ; (2) unless there be a 
great preponderance of evidence against the verdict. 3 Gra. & Wat. N. T. 1230, 1213, 
et seq. 

At common law, the trial court alone has authority to grant new trials. In most of the 
States, however, provision is made for a revision by the appellate court, where the evi- 
dence is either heard anew verbatim, or that heard at the trial is brought up as taken 
down by the stenographer, or as contained in the trial court notes and those of the coun- 
sel on both sides. Whart. Cr. Pl. and Pr. § 897. 


In this State, the jurisdiction of the Supreme Court is restricted to questions of law only. 

Const. Art.—. And an unmixed question of fact is an insuperable objection to the 
exercise of that jurisdiction. 4 Ann. 438; 6 Ann. 311, 593, 651; 7 Ann. 47, 122, 531; 8 Ann. 
114; 10 Ann. 501; 14 Ann, 79, 673, 785; 26 Ann. 383; 20 Ann. 236; 23 Ann. 149; 22 Ann. 
9; 35 Ann. 84. 


The uttering of a forged instrument, the forgery of which is only a forgery at eommon 
law, is an offense even in England, although no fraud was actually perpetrated. It is 
only requisite that there should be an intent to defraud, which is to be inferentially 
proved, 1 Whart.Cr. Law (8th ed.), § 705. 


Although the person whose instrument the forgery purports to be is a mere fictitious 
person, yet, if the instrument appear valid upon its face, the offense is complete. 2 Bish. 
Cr. Law, § 543; 1 Whart. Cr. Law, § 660; 3 Greenl. on Ev. §§ 103, 109, 


Defendant and Appellant in propria persona. 
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The opinion of the Court was delivered by 
' MANNING, J. The defendant was prosecuted on an information con- 
taining two counts: Ist, for forgery; 2d, for publishing as true a forged 
order for the payment of money, and upon conviction on the second 
count was sentenced to imprisonment at hard labor for five years. He 
has appealed, and relies upon eight bills of exception for reversal. 
The instrument charged to have been forged or published is as fol- 
lows: 
No. 302. NEW ORLEANS, February 18, 1885. 


‘ 


Germania National Bank—Pay to the order of F. Hahn, twenty-five 
dollars. 

$25 00. J. L. MULLER. 

Endorsed—F. Hann. 

Ist. The prosecutor offered in evidence an affidavit signed by the 
prisoner and made by him in forma pauperis in the earlier stage of the 
proceedings, in order to show that the signer of the affidavit was also 
the signer of the forged cheque. He also offered in evidence another 
cheque on the same bank, payable to bearer, and signed Rudolp Schaad, 
upon which the prisoner had obtained money from one Williams. 

The affidavit was objected to because it ‘‘ was a part of the record of 
the court and required no proof,” and the Schaad check was objected 
to as “irrelevant, immaterial and inadmissible.” 

As the prisoner was acquitted of the charge of forgery, and the evi- 
dence offered had for its object to sustain that charge, the objections 
need not be considered. 

2d. Experts in handwriting were examined to prove that the blanks 
of the Muller and Schaad cheques for date, amount, etc., were filled by 
the same person who wrote the signature to the affidavit in forma pau- 
peris, and the same objection of irrelevancy, etc., was made, and the 
same disposition is made of it as of the first bill. - The conviction is 
not of forgery. 

3d and 4th. Portions of the City Directory were offered to show that 
no such person as J. L. Muller is mentioned therein, and was objected 
to on the ground of irrelevancy, and further because Muller had not 
been represented to be a resident of New Orleans. Two detectives 
were also offered to prove that they could not find that Muller was or 
had been here. 

The prosecutor’s belief was that Muller was a fictitious person. The 
cashier of the Germania Bank testified that no person of that name 
kept an account there. This was prima facie proof that Muller was not 
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a real person until the prisoner should produce him or give other proof 
of his existence. 3 Greenleaf Ev.§ 111. The court, in permitting the 
introduction of the Directory, warned the jury that it could show no 
more than that Muller’s name was not in it; and Greenleaf says where 
inquiries are to be made in regard to the residence or existence of any 
supposed party to a forged instrument, it is proper and usual to call 
the police officers, penny postman, or other persons well acquainted 
with the place and its inhabitants, but if inquiries have been made in 
the place by a stranger, his testimony as to the fact and its results is 
admissible to the jury though it may not be satisfactory proof of the 
non-existence of the person in question. Ibid, § 109. 
We do not perceive the importance of establishing that Muller was 
a fictitious instead of a real person, since, if the former, the offense is 
complete when the instrument has the appearance of validity on its 
face.’ 3 Greenl Ev. §§ 103, 109; 1 Whart. Cr. Law, § 660; 2 Bishop 
Cr. Law, § 543. But we are reviewing the bills as we find them. 


Sth. This bill is to the charge of the judge and is that the vourt erred 
in not charging the jury, when requested by the defendant, that there 
was no resemblance or imitation of the handwriting of J. L. Muller 
proved by the prosecution, and without some proof of that fact there 
was no forgery. 

The trial judge is expressly prohibited from giving the jury any opin- 
ion as to what facts have been proved or disproved, and he was but 
mindful of this prohibition in withholding such charge. 


6th. Another objection to the charge is that tle court erred in failing 
to charge the jury that there must be some evidence which should show 
that the cheque purporting to have beeu signed by Muller had been so 
altered, made or forged by the defendant as to deceive by its resem- 
blance, that there was no such evidence and therefore no forgery. 


Again we observe the court could not say anything about the facts 
or the proof of them, but the legal principle asked to be charged is not 
correct. Where the forgery is of a fictitious name, there can be no 
similitude because there is no original, and therefore the rule of simili- 
tude cannot obtain where the forged instrument is of that kind. 2 
Bish. Cr. Law, § 593. 

7th. It is complained that the court erred in not charging the jury 
that the only evidence of forgery, if any, is the evidence of the experts, 
and by that evidence either the defendant forged the cheque or no one 
did, and should they find that the defendant did not forge it they must 
find a verdict for the defendant on both counts. 
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The simple answer to this is, that to constitute the offense of utter- 


ing a forged instrument it is not necessary to prove that the defendant: 


had forged it. 1 Whart. Cr. Law, § 712. 

8th. This bill merely recites that the court denied the prisoner’s mo- 
tion for a new trial based on the usual allegation that the verdict was 
contrary to the law and the evidence. 

It is beyond our province to say whether the evidence was sufficient 
to justify a conviction. The trial judge refused to disturb the verdict, 
and we find no errors of law in his rulings. The contention that the 
uttering of a forged instrument is no offense unless some fraud has 
been actually perpetrated by it, which in an earlier edition of Dr. 
Wharton’s book was said to be the case of instruments, the forgery of 
which is only a forgery at common law, has been silenced by the with- 
drawal of that dictum in a later edition, where it is said that principle 
seems no longer to be the law, the intent to defraud being sufficient, 
and this intent may be inferentially proved. 1 Whart. Cr. Law, § 705, 
8th ed. 


Judgment affirmed. 








No. 9690. 
Fusz & BACKNER vs. TRAGER & NOBLE. 


A suit upon an account by a commercial firm of Missouri against a commercial firm of this 
State and the members thereof in solido, presents a single controversy, which is remov- 
able to the U. S. Courts by parties on either side; but all the parties on the same side 
must concur in the application, and one defendant cannot remove in opposition to the 
wish of his co-defendants. In this case one partner of defendant firm claimed, while 
the other opposed, the removal, and the application was properly denied. : 

In a second application the defendant Trager alleged that there was a separate controversy 
between himself on the one side and his co-defendant and plaintiffs on the other, and 
asked a removal on that ground. We find ne such controversy presented on the record, 
and the judge did not err in refusing the removal. 


PPEAL from the Ninth District Court, Parish of Concordia. 
& Young, J. 





Steele & Garrett and Elam & Luce for Plaintiffs and Appellees. 
Dagg & Mason and Jas. G. Leach contra. 





The opinion of the Court was delivered by 

FENNER, J. The only question presented for our determination in 
this case is the correctness of certain orders of the judge refusing ap- 
plications for removal to the United States Court. 
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The suit was brought by plaintiffs, a commercial firm of St. Louis, 


' against the defendants, a commercial firm of this State, and was ac- 


companied by an attachment of property. 

There were two appearances in the name of the defendant firm, one 
by an attorney employed by Trager, the other by an attorney employed 
by Noble. 

Trager’s attorney filed an application in the name of the firm for a 
removal. Noble’s attorney filed an opposition to the removal. 

The judge refused the application. Thereupon, Trager filed a new 
application for removal in his own name, alleging that ‘there was a 
controversy between the plaintiffs and defendants, and also a separable 
controverty between your petitioner on one side and the defendant Noble 
and the plaintiffs on the other, all of which can be fully determined 
between said parties in this suit.” This application was also refused. 

The both applications were made under the second section of the 
Act of March 3, 1875. 

That section contemplates two cases of removal, viz: one where 
there is a single controversy between citizens of different States; the 
other where there are separate controversies, one of which is between 
citizens of different States. 

The first application was made under the first provision, and the 
construction of it is well settled that, to entitle to a removal, all the 
parties on one side or the other must join in the application. Removal 
Causes, 100 U.S. p. 457; Desty’s Removal of Causes, p. 117, § 10 j.; 
Peeler’s Law and Eq. in U. 8. Courts, p. 164, note 310. 

One defendant in a single common controversy cannot remove in 
opposition to the wishes of his co-defendants. Noble had equal rights 
and interests with Trager in the defense of the single controversy, and 
as he opposed the removal, the judge rightly refused the application. 

The second application was based on the second clause and on the 
claim that there was a separate controversy between himself on the 
one side and his co-defendant Noble and plaintiffs on the other. 


It is sufficient to say that we search the record in vain to find any 
such controversy. It is true that we find a petition in the record filed 
by Trager, in which he asserted individual ownership of certain of 
the property attached, but it raised no issue and prayed for no relief. 
And, moreover, at the time when it was filed, Trager had already 
asked and obtained, in the name of Trager & Noble, an order releas- 
ing the whole of the property attached on bond, and had actually 
released the attachment on a bond executed in the name of the firm 
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and conditioned, according to Jaw, to pay whatever judgment may be 
rendered against the firm. 

It is clear the separate controversy alleged did not exist, and there 
was no error in the judge’s refusal to grant the removal. 


Judgment affirmed. 








No. 9682. 
P. W. HOLLIDAY ET AL. VS. ZULMA HOLLIDAY ET AL. 

A partition by sale of promissory notes belonging to a succession under administration, will 
not be ordered in the absence of proof to show that such a mode of partition is the only 
convenient one under the circumstances, and when it appears that such a sale could in- 
jure some of the heirs who are minors. 

The most convenient and the speediest mode of affecting a partition among the heirs of a 
succession under administration, of past due promissory notes, is to require the succes- 
sion representative to enforce the collection of the same, and to divide the proceeds 
among the heirs according to their respective shares. 

A PPEAL from the Twenty-third District Court, Parish of Iberville. 

“ Talbot, J. 


David N. Barrow for Plaintiffs and Appellants. 
A. Talbot, contra. 


The opinion of the Court was delivered by 

Pocuk, J. This is an action for partition among the heirs of a 
succession, the principal assets of which consist of cash and of six 
promissory notes, all past due but one, and all in the hands of the tes- 
tamentary executor. 

Plaintiffs suggest a partition by sale of the notes; one of the defen- 
dants wants the partition in kind, the other defendants, among whom 
are minors, make default, save one of the tutors who desire a partition 
according to strict law. 

P. W. Holliday, one of the plaintiffs, is the debtor for the largest 
amount, and his two notes are past due. 

The judgment ordered the partition in kind, with the collation of 
P. W. Holliday’s indebtedness pro tanto. 

Plaintiffs have appealed, and their contention is that promissory 
notes, being indivisible without the consent of the debtors, they are 
not susceptible of a partition in kind, and that owing to the inequalities 
of the shares, a partition could not be conveniently made in that mode. 
But the record, contains no evidence on the subject, and we find no 
steps taken for the appointment of experts to examine into and report 
on'the alleged inconvenience of a partition in kind. 
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On the other hand, the only defendant who advocates that mode of 
partition alleges the willingness of certain of the heirs, who are also 
debtors, to accept certain specified notes in full satisfaction of their 
respective balances, but she has failed to introduce any evidence on 
that subject, or in the case at all. It therefore appears that the record 
is exceedingly unsatisfactory and that neither of the litigants has 
made reasonable efforts to enlighten the court on the true issues of the 


cause. 

But taking a common sense and a practical view ot the question, we 
are not disposed to coincide with the views of either of the contesting 
parties or of the district judge. 

Conceding that the fundamental rule, which must control the discus- 
sion, is that no one is compelled to hold property in common with an- 
other, we are inclined to the opinion that the speediest as well as the 
safest and most equitable way of dividing past due promissory notes 
among the heirs of a succession which is under administration in the 
hands of an execntor, is by converting them into money by collection. 
We had no suggestion from any of the parties that the collection of 
those notes, four of which are secured by mortgage, would be met by 
any serious opposition or entail very heavy expense, hence a collection 
is certainly the speediest plan. 

Even if it should appear that some of the notes are bad or not easily 
collected, we fail to see how they could be improved, either by a sale 
or by a partition in kind. 

Every consideration suggested to our minds leads to the conclusion 
that the condition of the succession, and above all, the interest of the 
minors, could be best improved or promoted by a settlement in due 
course of administration than by either of the modes suggested by the 
contesting parties now before the court. 

It is very plain to our minds that the only party to be benefited by 
a sale of these notes would be the largest debtor, who is one of the 
heirs, P. W. Holliday, one of whose notes is not secured by mortgage 
and would doubtless be sold at a sacrifice, to his great advantage, and 
to the detriment of his co-heirs, principally the minors. 

It is the duty of the courts in dealing with questions of partition to 
- prevent just such a contingency. 

The course which we have concluded to adopt is in keeping with the 
views taken of a similar condition of things by our immediate prede- 
cessors in the case of Rochereau vs. Maignan, 32 Ann. 47. 

In that case the Court refused to countenance a partition by sale of 
a judgment belonging to a succession, on account of the inevitable 
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losses to result therefrom to some of the heirs, and of the unequal ad- 
vantage to be derived therefrom by the party who was provoking that 
kind of partition, although the judgment was then on appeal, and a 
collection of the same would necessarily be delayed. The Court then 
held that equity dictated and our laws sanctioned such a course, in 
order to equally protect the interests of all parties concerned. 


As the only unmatured note owned by the succession in this case will 
be due and exigible but a short time after this judgment becomes final, 
the inconvenience of delay will herein be avoided, and the rights of all 
the heirs in the premises will soon be legally and fairly adjusted in due 
course of administration. 


It is therefore ordered that the judgment appealed from be annulled, 
avoided and reversed, and that plaintiffs’ demand be rejected at their 
costs in the lower court, as in case of non-suit, and at the costs of ap- 
pellees on appeal. 





DISSENTING OPINION. 


FENNER, J. The only authority cited in support of the opinion 


herein is Rochereau vs. Maignan, 32 Ann. 47, which held that where 


several heirs of a succession under administration were owners in indi- 
vision of a judgment, partition by sale of the judgment will not be 
ordered on the application of one co-owner, when opposed by the 
others, when no effort has been made to execute the judgment, and 


when the saie would enure to the benefit of one and to the detriment. 


of the other co-owners. 

I consider the authority entirely inapplicable to the instant case, 
where the estate held in indivision is composed of several mortgage 
notes not reduced to judgment, and of cash, and where the pleadings 
present no opposition to a partition, but merely a contest as to whether 
it should be made 1n kind or by sale. 

I think the decree abrades the absolute right of co-owners to termi- 
nate indivision, expressly guaranteed by Art. 1289 of the Civil Code, 
and disposes of the case upon an issue not raised by the pleadings. 

We should content ourselves with determining the only issue pre- 
sented in the pleadings of the parties and passed on in the court below, 
viz: whether the partition should be made in kind or by sale. 


For these reasons I dissent. 
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No. 9629. 


THE STATE EX REL. A. M. DAVIDSON Vs. THE JUDGE OF THE TENTH 
JUDICIAL DISTRICT ET ALS. 


In applications for the writ of prohibition against inferior courts, we must necessarily act 
on the state of facts existing at the time of the application. If the particular grievance 
complained of no longer exists, there is no longer any need of the relief sought. 

An application for a prohibition to an inferior judge, based on an alleged usurpation of jur- 
isdiction, in that the suit or a former or similar suit had been transferred from the same 
judge to the United States Court and was still pending there, must be denied if it appear 
that the transferred suit has been dismissed from the United States Court prior ‘to the 
application for the prohibition. 


A PPLICATION for Prohibition. 


Egan, Pierson & Eagan and J. D. Roach for the Relator: 

The removal under the Acts of Congress of a suit via ordinaria, by the non-resident defend - 
ant into the United states Circuit Court for final determination, divests the State Court 
of all jurisdiction over the cause of action embraced in such suit. The Stute Court is 
thereafter without jurisdiction, under Act, 3d March, 1875, ‘of Congress to proceed any 
farther in the suit, and is hence without jurisdiction atter such removal of the ordinary 
action to grant a decree fora writ of seizure and sale on the same cause of action be- 
tween the parties, while the ordinary} action is pending in the United States Circuit 
Court into which it had been removed. Steamship Co. vs. Lugwell, 106 U. S. 122; Kern 
vs. Hindekoper, 103 U.S. 491; St. Paul and Chicago R. R. Co. vs. McLean, 108 U.S. 
216; Davis vs. South Carolina, 107 U. S. 597; Railroad Co. vs. Mississippi, 102 U. S. 135; 
19 Wall. 222; 16 Pet. 97; 15 How. 198 and 22 Wall. 250. 

The writ of prohibition is the proper remedy to relieve the defendant against the improper 
proceedings under the writ of seizure and sale after such removal. Clark. Assignee vs. 
Rozenda, 5 Rob. 29; 32 Ann. 554; 34 Ann. 877, 761. 


LI. B, Watkins for the Respondent: 

1. The writ of prohibition issues to eourts of inferior or judges who exceed their jurisdic- 
tion, only when it is manifestly injurious to rights of relator. C. P. 845, 846, 834. 

2. When the allegations of plaintiff's petition {and answer of respondents disclose a prima 
facie case of jurisdiction, this Court will not perpetuate the writ. 20 Ann 239, 252. 311; 
High, p. 566. sec. 780. 

3. Antecedent to the adoption of the Constitution of 1879, the writ of prohibition would 

not goin unappealable cases. 4 R. 48; 12 Ann 513; 11 Ann. 187; 2 Ann. 236; 11 Ann. 

696; 8 Ann. 92; 2 La. 86; 19 La. 183; 21 Ann. 123, State ex rel. D’Meza vs. Judge, 

29 Ann. 360; State ex rel Cummings vs. Judge; High. p. 572, No. 788; 10 R. 169; 2 La. 

236. 

Article 90 of the Constitution gives this Court ‘‘control and general supervision over all 

inferior Courts,” whereby the power of this court, in the issuance and maintenance of 

the writ of prohibition, is not restricted to cases coming within the appellate jurisdic- 
tion. 

But to authorize the maintenance of the writ of prohibition there, must ‘‘be a plain usurpa- 
tion of authority, or an arbitrary exercise of power, on the part of such tribunal, and 
the injury must be actual, or immediately impending.” 33 Ann. 925; 32 Ann. 1186. 

5. It is not in all cases in which a court may have no jurisdiction that a prohibition can 
issue. It is not awrit of right. 19 La, 167, 174; 27 Ann. 336; 29 Ann 360; 32 Ann. 1188. 
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It is an extraordinary one which can only issue when the court having no jurisdiction clearly 
usurps jurisdiction. C. P. 846; 4 Ann. 11; 16 Ann. 186; 32 Ann. 549, 1182; 14 Ann. 7, 
504; 2 Ann. 236; 27 Ann. 158; 20 Ann. 240. 

It then issues only after a fruitless attempt in the lower court for relief. 10 R. 169; 10 Ann. 
552; 29 Ann. 806; and then only in the sound discretion of the court having appellate or 
supervisory jurisdiction. 19 La. 174: 4 R. 48; 11 Ann. 196; 12 Ann. 513: 14 Ann. 504; 
20 Ann. 240; 27 Ann. 158; High, p. 558, sec. 773. 

6. Article 90 of the Constitution has received an interpretation in the following cases: 32 
Ann, 553; 32 Ann. 549; 36 Ann. 711, 578. 

The use of their supervisory power will be regulated by the discretion of the court, and will 

be most carefully administered, and only exercised in cases when there has been a fla- 

graut usurpation of authority, or when serious injury may accrue to parties to whom no 
other remedies are apparent. or when the intermediate courts are powerless to give 
relief. 

Relator’s theory is that the judge a que usurped jurisdiction the United States Circuit 

Court had acquired by virtue of the transfer under Act of Congress of March 3, 1875. 

Of the judgments of that court, this tribunal has no appellate jurisdiction. 

Those courts are not powerless to give relator relief, because—according to his theory— both 
respondents and himself are subject to that jurisdiction. 

Relator could have certainly filed an exception of lis pendens in that court. If necessary 
that court could have Issued to tlie interfering State court a writ of certiorari, and had 
the executory proceedings brovght up for inspection and comparison. 

But relator’s object is delay. He has no defense. The exception of lis pendens is an excep- 
tion, and must be pleaded before default. Hen. Dig. p. 1166, No. 1; 15 Aun. 79. 

8. When two suits are pending between the same parties, for the same cause of action, be- 
fore diferent courts of concurrent jurisdiction, the declinatory exception of lis pendens 
will lie. C. P. 335, 94. 

In such case the judgment first rendered is valid. and proceedings in the other cause will be 
stayed. 37 Ann. 409; C. P. 94 


-) 


The opinion of the Court was delivered by 

MANNING, J. The relator seeks to obtain a prohibition against the 
judge of the district court for Red River parish, proceeding further in a 
suit pending before him, wherein John Chatte & Sons are plaintiffs and 
the relator is the defendant, and the Chaffes are made co-respondents. 

They had sued Davidson in the district court for Red River on No- 
vember 21, 1885, upon a lost promissory note for $4000, and several 
years’ accumulated interest, and had attached his plantation and its 
rents and revenues, Davidson being a non-resident. Service of pro- 
cess was made on a curator ad hoc, and judgment by default was 
entered on December 2, following. The plaintiffs were about to con- 
firm the default on the fifth, or to call the cause for trial when counsel 
appeared for Davidson, and moved to set the default aside and also 
moved a continuance, and without demanding or waiting for the action 
of the court on either motion prayed a transfer of the cause to the 
United States Court for Western Louisiana, and having filed a bond 
the order of transfer was made and no further proceedings were had. 
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Davidson made no haste to obtain a transcript of the record but. 
Chatfe & Sons did, and they filed it in the United States Court at 
Shreveport, and immediately filed their motion to dismiss their suit 
and paid all the costs. 

It seems that the note meanwhile has been found for on December 9. 
Chaffe & Sons obtained from Judge Hall an order of seizure and sale 
of the plantation to pay this note and interest, and the sheriff adver- 
tised the sale shortly thereafter. Up to this time the United States 
Judge had not entered the formal judgment of dismissal in his court. 
This was not done until January 16, 1886. 

Four days afterwards the relator applied to this Court for the writ 


of prohibition and it was issued provisionally with an order to shew 


cause, etc. 

The respondent judge answers that when the petition for an order 
of seizure and sale, with accompanying documents was presented to 
him on December 9, there were also exhibited a certified transcript of 
the case filed in the United States Court with the motion of the plain- 
tiffs to dismiss the same as of non-suit, and receipts for the payment 
of all costs in both courts, and although the judgment of dismissal 
had not then been rendered, he considered the plaintiffs had a right to 
the order for which they were then applying and he granted the exe- 
cutory process. 

The relator bases his right to the writ on the assumption that the 
suit of the Chaffes against him is still pending in the United States 
Court. The writ is issued when inferior courts are usurping or ex- 
ceeding their jurisdiction, Code Prac. Arts. 845-6, and it is because of 
this alleged usurpation by the State court of a jurisdiction then vested 
in the United States Court that the relator claims our interposition to 
check it. But the fact is that the United States Court had already di- 
vested itself of jurisdiction by dismissing the case when the relator 
applied for the writ. There was, therefore, then no conflict of juris- 
diction nor usurpation of jurisdiction, nor any question of jurisdiction 
of any kind. Admitting all that the relator claims for the effect of a 
transfer in completely depriving the State court of jurisdiction and 
transferring it to the United States Court whenever the pre-requisites 
for removal have been complied with, the patent and salient fact con- 
fronts him and us that when he complained of the State court’s usurp- 
ation of jurisdiction, the United States Court had ceased to have or 
claim it, but on the contrary had formally dismissed the case from its 
docket. 

Necessarily we must act on the condition or state of facts existing 
when he seeks relief. However much he may ignore the dismissal of 
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the suit by the United States Court on January 16, we must take cog- 
nizance of it; and when, on the 20th, he applies for a writ to which he 
would not be entitled unless the suit were still pending in the United 
States Court, we must recoghize that it is no longer pending, since the 
certified copy of the judgment of diswissal by the United States Court 
is laid before us. 

Possibly the relator did not know that a judgment of dismissal had been 
formally entered, but his argument is that the jurisdiction of the State judge 
must be determined by the state of facts existing on December 9, when he 
granted the order of seizure and sale, and since at that time the juris- 
diction of the State court of the ordinary suit had been divested by the 
removal, and no order of dismissal had been made by the United 
States Court, the State court was incompetent to make any order or 
take any proceeding touching the subject-matter of the suit. 

The answer of the respondents to that is that the judge neither then 

nor since has made any order in or assumed jurisdiction in any man- 
ner of the transferred suit, and that his grant of the order of seizure 
and sale was in a totally different proceeding and in an independent 
suit. ; 
We are not required just now to say anything respecting these pre- 
tensions. The validity or rightfulness of the order of seizure and 
sale is not now before us. Whether the judge could legally grant it at 
that time is a matter we are not now concerned with. The particular mat- 
ter in hand now is to ascertain and determine whether the relator had 
just and legal right to a writ prohibiting the inferior judge from pro- 
seeding in a certain cause on January 20, 1886, because a suit the 
same or similar to the one he had acted or was acting in had been 
transferred to the United States Court and was then pending therein, 
and we find that no suit was then pending there touching the subject- 
matter of the one he was acting in, and consequently there was then 
no usurpation of jurisdiction, and therefore 


The writ is denied. 








No. 9649. 


Succession oF E. S. Powett.—W. H. ann S. B. VAN BrisBBerR vs. H. 
S. BosLeEy, ADMINISTRATOR. 


After a succession has been fully administered, all its debts paid, and nothing remains in 
the administration except the property, the purposes of the administration are fully 
accomplished, and the heirs, all and singly, have an absolute right to require it to be 

' terminated and to be put into pozsession of the estate. 
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The wishes of some of the co-heirs for a continuance of the administration cannot control 
or destroy the legal right of the others to terminate it to enter into possession of 
their own. 


PPEAL from the Tenth District Cofirt, Parish of Red River. 
Hall, J. 


Egan & Pierson tor Plaintiffs and Appellees: 


The debts of the succession being all paid and the residiwm ascertained, the heir may 
appear and demand the succession from the administrator. C. P. 1000. 

This demand of the heir shall be pronounced upon in a summary manner by the judge. 
C. P. 1002. 

The cases which are to be decided in a summary manner shall not be set down on the 
docket of the suit, bu. are decided on a day fixed for the purpose and in a speedy man- 
ner. C.P 756. 

If the judge finds from the testimony that the petitioners are entitled to the succession, 
he shall put them in possession of it and shall direct an account within a reasonable 
time, to be tixed by him. C. P. 1003. 

Heirs of age can own property and enjoy their inheritance in common with their minor 
co-heirs. It is only when they are anwilling any longer, thus, to own property and 
enjoy the same that they must sue for and obtain a petition either in kind or by sale. 
Succession of Baumgarden, 36 Ann. 50. 

After the heirs of age are recognized, there being no further necessity for administra- 
tion, and the law baving accepted the succession under benefit of inventory for the 
minor, the succession will have been wound up and the executor under the obligation 
of rendering an account to the heir of age and to the tutor of the minor. Ibid. 

In point of fact, the function of the executor ceased when the debts were paid and the 
special legacies discharged. Succession of Geddes, 36 Ann. 965. 

The legal function of the executor having terminated, and all the purposes of his appoint- 
ment having been accomplished, nothing more was left for them to do but to sur- 
render the property to the joint owners, leaving them ‘o make all necessary settlements 
among themselves. Ibid. 


I. B. Watkins for Defendants and Appellants : 


1. Plaintiffs rule defendant administrator to show cause why the heirs should not be put 
in possession of the property of the estate, and his administration be terminated. 

Defendant for answer denies that one of the beneficiary heirs of age, and representing 
one fourth interest in the successions, has ever claimed possession; and alleges that 
she now demands a continuance of the administration until a final partition can be 
effeeted, in pursuance of plaintift’s partition suit on file. 

He further assigns that he, as tutor for the minor heirs of Mary B. Powell, his deceased 
wife, and who are ex necessaria legis beneficiary heirs of W. A. and E. S, Powell, de- 
ceased, objects to holding the property in common with the plaintiffs, and demands that 
the partition be made befure the succession is terminated. 

‘He farthor assigns in answer that W. P. Scarborough has transferred his eighth interest to 
Payne, Kennedy & Co., and that neither the transferees or Mrs. Reid, an heir to another 
eighth interest, have ever demanded possession. 

Finally, that two heirs, representing two-eighths interest in a succession, cannot terminate 
a succession and compel the heirs to the remaining three-fourths thereof to accept of and 
hold the property in common. 

In such a case a partition is necessary and must be first made. 
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} 2. From a judgment terminating the succession and sending the heirs into possession, the 
G defendant administrator procured an order of suspensive appeal, and therein he was 









i joined by the heirs opposing, who adopted the administrator's answer as their own, and j x 
"4 likewise appealed suspensively. as). 
They had this right. C. P_ 580, 565, 571; 4 La 367, Hook vs. Richardson. :. 
The cases cited by and relied upon by plaiutiffs’ counsel were not in point. 32 Ann. 889; 33 4 

Ann. 1321. Per contra, 34 Ann. 24; 23 Ann. 369. am 





3. Whether the defendant administrator has or not an appealable interest, the tutor for 
the mivors and beneficiary heirs and the major beneficiary heirs may appeal. C. P. 671, 
1000, 1002, 1003; R. C. C. 1192. a) 

The heirs are not harmonious; they are divided in opinions as to their interest. +2 

4. The plaintiffs abandoned the judgment in their behalf, by afterwards contesting the 3 

defendant's bond as administrator and testing the solvency of his securities. That can 

only be done inside of the succession. R. S. 3698; 28 Ann, 801; R. UC. C. 3043. 

When some of the heirs are majors, accepting unconditionally, and some are minors, ~ 

necessarily beneticiary, and when there are no debts, these heirs cannot, by agreement, ; 

enter into possession and terminate the existence of an estate, when one of the majors 
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demands an administration. 30 Ann. 388, Blake vs. Kearney ; R. C. C. 1047, 1048, 1049; > 

36 Ann. 414, Picou vs. Dusson ; 2 R. 24, Self vs. Morris. a 

6. Minors are beneficiary heirs, though they be at the same time representative heirs. In ie 

; the instant case, the mother of the minors died before she went into possession of her <3 
‘ inheritance, though she died subsequently to her ancestors, W. A. and E. S. Powell. % 
if The mother, as an heir of W. A. and E, S. Powell, at her death, transmitted her interest in ee 
: their successions to her own heirs, with the right and faculty of accepting or renouncing u 







said successions, although she had not herself accepted same. R.C. C. 944, 894; 23 
Ann. 291; R. C. C. 1030. . 








The opinion of the Court was delivered by 
FEeNNER, J. The succession of E. 8. Powell was opened in 1871, ie 
when H. 8S. Bosley was duly appointed and qualified as administrator 
thereof, since which time he has had charge of the succession. All of 
the debts have ‘been paid lovg since, and there remains now in his 
hands the free and unencumbered property of the succession, consist- 

ing of real estate and cash on hand. 
There are five major and two minor heirs, the latter inheriting by , 
representation of their deceased mother, who was the wife of the ad- 
i ministrator, and being under the tutorship of the administrator him- J 
self. Such being the situation of affairs, two of the major heirs, desir- 
ing to put an end to the-administration and to enter into possession of ; 
their share of the property, have proceeded summarily against the | 
administrator by rule to show cause why he should not be discharged | 
from the administration and why the heirs should not be put in posses- , 
sion. . 
The administrator opposed this demand and is joined in this oppo- i 
sition by himself as tutor of the minor heirs and also by one of the -} 
major heirs, who object to holding or taking possession of the property “ 
in common with the plaintiffs. The remaining heirs have not appeared. 
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The contention is that part of the heirs cannot require the adminis- 
tration to be terminated and the estate to be turned over to the heirs 
in opposition to the wish of their co-heirs representing the largest 
interest therein. Ifthe administration could be divided and continued 
as to the interest of the consenting heirs, while terminated as to the 
interest of plaintiffs, effect might be given to the wish of the former. 

But the administration is indivisible, and must be continued or ter- 
minated as to all; and the question is whether the wishes of the major- 
ity can control and destroy the legal rights of the minority. 

We consider it perfectly clear that when the succession is wound up 
and all the debts paid, and only its property remaias in the hands of 
the administrator, the purposes of the legal agency confided to him are 
accomplished, and it is the absolute right of each and every heir to 
terminate it and to vlaim possession of his share of the succession, and 
he cannot be controlled in the exercise of this right by the adverse 
wishes of his co-heirs. Otherwise the administration might be pro- 
longed and the heir desirous of entering into possession of his own 
property might be kept out indefinitely. This can work no legal injury 
té the other heirs; for if they desire to continue the agency of the ad- 
ministrator in the management of their own Interests, they may do so 
extra-judicially, and they surely cannot force the continuance of thie 
agency upon their unconsenting co-heir; and if they are unwilling to 
remain in co-ownership with the latter, the law touching partitions 
affords them a perfect remedy. We have considered these questions 
in two recent cases, and we think the principles there laid down sus- 
tain the foregoing position. Succession of Baumgarden, 36 Ann. 47; 
Succession of Geddes, 36 Ann. 964. 

The cases cited from’30 Ann. 388, and 4th Robinson, 414, recognizing 
the right of beneficiary heirs to require an administration before a put- 
ting in possession, have no application, because here that right has 
been enjoyed, an administration has been had and it is completed. 

We find nothing in any of the various judicial proceedings referred 
to by the administrator to estop the plaintiffs in rule from exercising 
the right to terminate this administration and be put in possession of 
their property, and see no reason to disturb the judgment appealed 
from. 


Judgment affirmed. 
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No. 9541. 
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‘Leon Howzas vs. New ORLEANS & CARROLLTON RAILROAD Com- 
PANY ET AL. 









“The joinder of an action against one defendant for damages for breach of contract with an 
action against another defendant for damages resulting from a tort, is not good ground 
of exception where the defendants have been allowed to sever in their defence and sepa- - 
rate trials have been had even if 1t be objectionable where there has beer no severance. 

-It is not mis-joinder for a plaintiff husband to sue in his own name for money expended for A 

his wife's illness caused by an injury to her, and for damages for her gufferings caused 9 
by that injury, since these damages fall into the community of which he is the head and . 
master. al 

“The doctrine that a passenger in a public conveyance is in some way identified with the 
owner or driver of it so that he cannot recover ef the owner of another public convey- 

ance for injuries caused by a collision of the two, when he has exercised no control < 
over the conduct of the driver of the vehicle in which he is riding, is unjust, illogical- 
and indefensible. 

‘The correct rule is that where one is riding ina public conveyance and has exercised and can 

exercise no controi over the driver of it, and a collision occurs between it and another pub a 
lic conveyance, caused by the joint negligence of the drivers or managers of the two i 
vehicles, the passenger is not identified with the driver of the vehicle in which he is . 
riding and is not prevented fiom recovering of the owner of the other vehicle dam- 7 
ages for injuries sustained by the collision. ¥ , 

‘Contributory negligence will not avail as a defence when the act charged to be such negli- ; , 

gence was the result of tremor and excitement produced by the defendant's misconduct. 
Damages cannot be increased in favor of the appellee if he fails to answer the appeal and 
pray therein for such increase. A request for increase in the brief will not suffice. ae 

‘The rale is inexorable that when the judgment has given the appellee interest to which he ‘J 

is not entitled and the judgment is amended by disallowing it in favor of the appellant, 

the costs of appeal must be borne by the appellee. 
PPEAL from the Civil District Court for the Parish of Orleans. 


Tissot, J. 




























Henry P. Dart for Plaintiff and Appellee: 
I. 


When a passenger in a street car is injured by a collision between that car and a steam rail- 
way train, she has an action against both to recover the damages. 

-In such case, she must prove her own care and non-contribution to the accident, and the 
negligence of either or both defendants ; the contributory negligence of her train, will 
not affect her however. 71 N. Y. 288; 19 Id. 351; 36N.J.225; 2 Mete. (Ky.) 119; 9 
Bush. 728; Shearmand Rdf. Neg. 48; Whart. Neg. § 395; Thom. Carriers, 281. Also, Rat 
105 Ill. 364; S.C. 44 Am. Reps 791; 46 Mich. 596; S.C. 41 Am. Rep. 178; 36 Ohio St. 
86; S.C. 38 Am. Rep. 558; 20 Rep. 598, and Thompkins vs. Clay, St. R. R , 4 Pacific 2 
Reporter, 1166, (Sup. Ct. Cal., 1884) ; 24 American Law Register, 707, (Nov. 1835). 

~ = 

“Where an injary is caused primarily by defendant's violation of a city ordinance, the ques- 

tion of negligence is involved in the greater issue of violation of law and an absolute 

responsibility for the injury is thereby created, if there be the least negligence on de- 

fendant’s part. Hays vs. Michigan, C. R. R., 111 U. S., 228; McCloughry vs. Finney, 
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37 Ann. 31; where atrain has been stopping on the street notice must be given the 
passers by before moving the train. 51 N. Y. 544; 50 Mo. 467; 23 N. W. Rep. 67; 63 N. 
Y. 530; Whart. Neg. § 393 and 805. 


Bayne & Denégre and Farrar & Simonds for Detendants and Ap- 


pellants : 

The exception of wisjoinder should have been maintained. The action against the Carroll- 
ton Railroad Company was ex contractu, and against the defendant ez delicto. Chitty on 
Pleading, Vol. 1, p. 97; C. P. 29, 30, 31, 149 and 152; 14 Ann. Rep. 181; 17 La. Rep. 419; 
9 Martin Rep. 394; 15 Ann. Rep. 310, 502; 24 Ann. Rep. 613. 

The judgment is in favor of Leon Hojzab personally, and his claim is exclusively for ex- 
penses alleged to have been paid by him, and the evidence shows that these do not 
exceed twenty seven dollars. In his petition he separates his action, and the evidence 
offered does not sustain the judgment. 33 Ann. Rep. 155; 32 Ann. Rep. 615; 30 Ann. 
Rep. 15, 31 Ann. Rep. 492; the Reporter, Vols. 19 and 80. 

The legizlatare of the State and the City Council had granted to the railroad company the 
right to use the street (for moving freight and passengers), for a consideration, and in 
the interest of the public, and the cars were rightfully on the street detained for a few 
moments, by a train taking freight near the railroad depot. Under such facts no civil 
liability accrued to plaintiff. Act of 1870; Ordinance No. 8127; 34 Ann. 974; 10 Cush- 
ing, 385; 35 Ann. Rep. 744; 14 Gray, 249; 40 Maryland, 312; 11 Rhode Island, 456 ; 84 N. 
Y. 588. 45 Mich. 74; 129 Mass, 310. 

The allegations of plaintiff and evidence offered show that the Carrollton railroad was 
guilty of gross and reckless negligence, and damage if any occurred from that negli- 
gence of the carrier, with whom plaintiff was identified, and her own negligence in 
standing up in the car and jumping out, contributed to the damage if any was sus- 
tained, and cannot recover. Thorogood vs. Bryan, 8 Comm. Bench (Court of Common 
Pleas, 115) ; Child vs, Hearn, La. Rep. 176; Armstrong vs. Lancashire R. R. Co. 10 Ex. 
47; 97 Pa. St. 91; 9 Ohio, 484; 15 Ark. 118; 34 Ann. Rep, 162 to 180. 

‘When the plaintiff's suit was instituted, he alleged an expected loss of a child which never 
eecurred, and there were no actual damages except for about twenty-seven dollars. 11 
Ann. Rep. 292; 13 Ann. Rep. 447; 29 Ann. Rep. 792; 33 Ann. Rep. 644; Milwaukee R. 
R. Co. vs: Arms, 91 U. S. 489. 

The judgment gives interest upon damages and should be reversed. 1 Ann. Rep. 382; 3 
Ann. 702; 18 Ann. 28. 


The opinion of the Court was delivered by 


MANNING, J. The action is for the recovery of five thousand dol-. 
lars as damages for injuries to the plaintiff’s wife caused by a collision 
of railroad trains, and was instituted against the New Orleans and 
Carrollton Company alone, but by a supplemental petition the Illinois 
Central Railroad was made a co-defendant. Mrs. Holzab was a pas- 
senger upon the Carrollton road, one of the numerous tramways of 
this city, and the collision occurred at the intersection of Baronne and 
St. Joseph streets, in the middle of which latter street the Illinois 
Central runs its steam trains. 


A train of freight cars of the Illinois Central was standing on the 
St. Joseph street track divided into two parts, the gap. between them. 
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being at the intersection of Baronne of sufficient width to permit the 
passage of the horse-car of the Carrollton road. The driver of the 
horse-car, in which Mrs. Holzab was seated, entered the gap and while 
going through, the freight train was backed and collided with the 
horse-car. The plaintiff’s wife was thrown to the floor and was 
bruised. She was pregnant. The shock caused an illness that does 
not seem to have been severe or dangerous, but she was in bed several 
weeks and confined to her bed-room longer, undergoing medical 
treatment with considerable suffering and some expense. Abortion 
did not ensue but her nervous system was deranged temporarily by the 
shock and her health suffered in consequence. 

The two railroads severed in their defence and a trial was had first 
with the Carrollton Company which resulted in a judgment for the 
company. The trial now under review is that had with the Illinois 
Central in which the judge below awarded the plaintiff tiree hundred 
dollars as damages. The defendant appeals and, although the plain- 
tiff says in his brief, he has prayed an increase of the judgment there 
is no answer to the appeal or prayer in any other form fur increase of 
the damages. 

An exception was filed of misjoinder in this, that the Illinois Central 
road was sued for damages for a tort in the same action wherein the 
Carrollton road was sued for damages resulting from a breach of its 
contract of safe-carriage, and also a further misjoinder in the character 
of the action, the plaintiff having sued in his own name for money 
expended by reason of his wife’s illness and as her agent for damages 
for her sufferings. 

In Arrowsmith’s case, 17 La. 419, one defendant was siled on a con- 
tract and the other on a tort, and they were allowed to sever in their 
defence as was done in this case. The court cited Sere vs. Armitage, 
9 Mart. 394, where it was held that if there be several defendants in 
an action of trespass and they plead separately, they may have the 
cause tried separately, but if they go to trial jointly and suffer a ver- 
dict to be given against them, they cannot afterwards object to it as 
error, and then observed there was a much greater connection between 
trespassers who are sued for the same trespass than that between two 


defendants, one of whom is sued on a contract and the other for a tort,. 


and the action was maintained. 


That does not decide the point now made, but ii is apparent the 
court did not consider the joinder of the action on a coutract with one 


for a tort objectionable, and where severance in defence bas been. 
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allowed and there have been separate trials, we do not think the 
._joinder can be complained of even if it could have been without such 
severance. 

On the other branch of the exception, the defendant has no concern 
with the distribution of the damages between the husband and the 
wife as the payment of the judgment will discharge the company’s lia- 
bility to both. But besides, the action for the personal wrong to the 
wife is properly brought in the name of the husband since the dama- 
ges recovered will fall into the community of which he is the head and 
master. Cooper vs. Cappel, 29 Ann. 213. 

The ordinances of this city impose the duty upon the defendant 
raikroad to station a watchman with a red lantern or signal flag at the 
intersection of streets upon which cars run ut least two minutes before 
the approach of the trains, and also to ring a be!l at intervals while 
the trains are passing within the limits of the city. They further re- 
quire that this railway shall use a smokeless dummy on St. Joseph 
street, and that it must be kept always in front of the train while in 
motion, and all railroad companies are prohibited from permitting 
their engines or trains to remain standing upon any street or crossing 
within the city so as to obstruct crossing in any manner whatsoever, 
except in so far as may be done by trains in motion. 

There was a conspicuous violation of all these ordinances by the 
defendant. The train was backed by a reverse engine instead of being 
propelled by a dummy in front, and two freight trains were standing 
on the street. No bell was rung, and no flagman was stationed at the 
intersection of the streets. A horse car had passed through the gap 
two minutes before, so that the train must have started to back within 
two minutes of the collision. Negligence is thus fastened upon the 
defendant. Its defence is that if any damage was suffered by the 
plaintiff’s wife, it resulted from the gross carelessness and contributory 

‘negligence of the Carrollton road, in whose car she was riding, and 
that she is identified with the negligent driver or owner of that car 
and cannot recover. > 

More elaborately stated, the doctrine is that a party who is a pass- 
enger in a public conveyance is in some way identified with those who 
own or have charge of it and that he can recover of the owner of an- 
other public conveyance that has collided with it and injured him only 
when they who own or have charge of thé conveyance in which he is 
riding can recover, the principle being that their contributory negli- 
gence is imputable to him so as to preclude his recovery for any injury 

when they cannot recover in consequence of this negligence. 
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The doctrine was first asserted in Thoroughgood vs. Bryan, 8 C. B. 
115, decided by the English court of Common Pleas, and while gener- 
ally followed in that country since, its correctness has been questioned 
there by high authority. In this country it has been followed by some 
courts and rejected by others. It is so unjust to attribute to a passen- 
ger the negligence of the agents of the company in whose carriage he 
is riding, so untrue in point of fact that any identity exists between 
them, and so true that it can only be held to exist by a sort of legal 
fiction, that it is not surprising there has been a judicial revolt against 
the doctrine. The only way in which the identification of the passen- 
ger with the driver or train conductor can result is by holding the lat- 
ter to be the servant of the former, but that cannot be, because the 
passenger has no control over the conductor, and the right to control 
the conduct of the servant is the foundation of the doctrine that the 
master is affected by such conduct and is responsible for it. We should 
reject the doctrine as illogical and unjust, even in the face of authority 
as high as the English courts, but the question is set at rest for us by 
a decision just rendered by the United States Supreme Court and pub- 
lished in the February No. 1886, of The Reporter. 


The case is Little vs. Hackett. The plaintiff hired a public hackney- 
coach for a drive to a park, and the vehicle was crossing the railroad 
track en route to the park when it was struck by the engine of a pass- 
ing train and the plaintiff was injured. The hackney-coach belonged 
to a livery stable keeper, and was hired at a stand for such coaches 
near an hotel and was driven by a person in the employ of the livery- 
man. The evidence shewed that the accident was the result of the 
concurring negligence of the managers of the train and of the driver 
of the carriage—of the managers in not giving the usual siguals of the 
approach of the train by ringing a bell and blowing a whistle, and in 
not having a flagman on duty—of the driver in turning the horses upon 
the track without proper precautions to ascertain whether the train 
was coming. The defence was contributory negligence of the driver 
in driving upon the track under those circumstances, and that his neg- 
ligence was imputable to the plaintiff under the doctrine of identifica- 
tion as already set out. 


The court reviewed all the decisions on that question, beginning 
with Thoroughgood vs. Bryan, the ruling in which the court said was 
indefensible, and after marshalling the American cases that followed 
that decision and those that rejected it, summed up by ruling that one 
‘who hires a public hack and directs the driver to convey him to a par- 
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ticular place but exercises no other control over his conduct, is not re- . 
sponsible for his negligence and is not prevented from recovering from 
a railroad company for injuries suffered from a collision of its train t 
with the hack, caused by the negligence of the managers of the train 
and of the driver of the hack. 

The case at bar is stronger for the plaintiff than that just narrated. 
In that case the plaintiff had given directions to the hack driver where 
to go, and the route to that destination led across the railroad track 
near the station. There might have been a pretext or a reason for 
holding that the plaintiff was identified with the driver in consequence 
of the driver being for the time under his control and compelled to 
drive whither he should order, and because he actually did order the 
driver to convey him to a place, to reach which the carriage must cross 


bree 


the railroad track. 

In the case at bar the plaintiff’s wife was a passenger in a horse-car 
that ran over a certain track as fixed and immovable as that of a steam 
train, and she had and could not have had any control over the driver . 
as to her route, nor indeed in any other particular. If the principle of 
non-identitication be correctly applied in Little ys, Hackett, and we 
have not a doubt that it was correctly applied, a fortiori must it con- 
trol the liability of the defendant in this case. There is no obstacle on 
that ground to the plaintiff’s recovery. 

The defendant pleads also personal contributory negligence of Mrs. 
Holzab, in this, that she rose from her seat when she saw that the col- 
lision was imminent, and was in consequence thrown with violence on 
the floor of the car, whereas if she had remained seated, she would not. 
have been thrown down and would have escaped injury. 

The alarm of the woman was caused by the defendant’s own act in 
backing its train in a manner violative of the city ordinances. Her 
natural and irresistible impulse was to rise from her seat and get out 
of the car, as she saw the steam train coming down upon it. Her 
tremor was caused by the defendant’s own negligence, and the rule is 
recognized as established that contributory negligence will not avail 
as a defence when it was the result of excitement and. tremor produced 
by the defendant’s misconduct. Lehman vs. Railroad Co., 37 Ann. 705. 





There is really no excuse for the defendant’s flagrant contempt of 
the city ordinances and its disregard of the conditions imposed upon 
it when the permission was given to use one of the streets ot the city 
for a track. Its own convenience and economy were the moving causes 
for obtaining such permission, and a due regard for its own obligations 
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and for the sanctity and safety of human life should induce a more 
careful observance of the precautions imposed upon it. We are in- 
clined to increase the damages somewhat, but there is no answer to the 
appeal, and without a prayer for such increase elsewhere than in the 
brief we cannot do so. 

The judgment allows interest upon the damages from judicial de- 
mand, and must therefore be amended in favor of the appellant. In- 
terest can run only from the date of the judgment. The plaintiff's 
counsel earnestly pleads for a relaxation of the rule that mulets his 
client in the costs of the appeal, because, he says, the insertion of the 
interest allowance in the judgment was not his work nor the judge’s, 
but must have been done by the clerk, and that he would have entered 
a remittitur of the interest had he discovered the mistake. The rule 
is unbending and we cannot deviate from it. 

It is therefore ordered and decreed that the judgment of the lower 
court is amended by allowing interest from the date of the judgment, 
and as thus amended it is afttirmed, the plaintiff paying the costs of 
this appeal. 


ON APPLICATION TO AMEND THE OPINION. 

Pocnuk, J. Appellee’s counsel call our attention to our refusal to in- 
crease the allowance of damages, on the ground, as stated in the opin- 
ion, that he had failed to make a timely motion to that end. 

Justice to him requires from us the statement that such a motion had 
been filed in time, and equal justice to ourselves calls for the statement 
that the motion had not been attached to the transcript, or in any 
manner placed under our eyes or under our control, but that through 
inadverience it had been kept in the clerk’s oftice, where on inspection 
it was found by counsel after the announcement of our conclusions in 
the case. 

Hence, counsel is and has been all through this appeal right on the 
record, and therefore the references to his failure to file a timely 
motion for an amendment of the judgment appealed from must be 
stricken out of the opinion, and are to be considered as unwritten. 

Counsel of both parties now jointly inform the court that they have 
amicably arranged the question of the quantum of damages, hence our 
decree will remain undistu, bed. 

It is therefore ordered that the two references in the opinion to the 
failure of appellee to pray for an amendment of the judgment of the 
lower court be stricken out of the opinion, and that as thus amended 
said opinion and the decree predicated thereon remain in full force. 


Opinion amended. 
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No. 9681. 


JOHN B. LALLANDE vs. A. W. CRANDELL. 


When the judge has granted an order authorizing the defendant to release writs of attach- 
ment and sequertration on bond, which order has not been executed, he may order the 
suspension of its execution until hearing of the parties, when he discovers reason to be- 
lieve that it was improvidently granted. 

Nothing in the law prevents a defendant from releasing the crop gathered and ungathered 
on a plantation by giving a bond for one-half more than its value, without being under 
the necessity of bonding the plantation which was also attached. The right of defend- 
ant in attachment to bond should be favored, as mitigating the harshness of the remedy 
and as restoring the property to commerce or to use. 


PPEAL from the Eighth District Court, Parish of Madison. 
Delony, J. 





Stone & Murphy and W. S. Benedict for Plaintiff and Appellee. 
A. L. Slack for Defendant and Appellant. 





The opinion of the Court was delivered by 
FENNER, J. Lallande, claiming to be a creditor of the defendant 


for about $11,000, brought suit therefor, and took out simultaneously 
writs of sequestration and attachment. 

Under the sequestration the sheriff seized certain corn, cotton-seed, 

‘baled cotton and seed-cotton gathered and ungathered, the whole ap- 
. praised on the sheriff’s return at $2955. 
a Under the writ of attachment he seized the same property above 
me mentioned, and also defendant’s plantation, estimated by the sheriff in 
his return to be worth $30,000, besides mules, horses, implements, 
wagons, etc., attached thereto, appraised at a considerable additional 
value. 

Defendant, desiring to release the property sequestered, applied to 
and obtained from the clerk of the court, in the judge’s absence, an or- 
der for its release upon executing two bonds, conditioned according to 
law, one, for the sequestration, in a sum equal to the appraised value 
of the property, and the other, for the attachment, in an amount 
exceeding, by one-half, said value. 

The defendant tendered to the sheriff two bonds executed in accord- 
ance with the order, but the sheriff, after some consultation with the 
m,. clerk, refused to comply with the order on the ground that it was ille- 
ag gal, because directing the release of part, instead of the whole, of the 
a: property attached. 

We have no occasion to consider further this order or the action of 
the sheriff in relation to it, because the defendant undoubtedly aband- 
oned his rights under it by his subsequent action. 
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Instead of standing upon this order, he made a new and independent 
application to the judge, without any reference to the former proceed- 
ing, and obtained from him an order identical in substance with the 
one which the clerk had granted. 

This new order he then presented to the sheriff, who refused to exe- 
cute it, until he had communicated with the judge. Counsel for plain- 
tiff thereupon telegraphed to the judge informing him of the fact that 
the order for release of attachment embraced only a part of the prop- 
erty attached, and asking him to order the sheriff to suspend execution 
of the order until hearing could be had. On receipt of this the judge 
telegraphed the sheritf to hold the property until further orders. 

Then followed a rule by plaintiff to show cause why the order of re- 
lease should not be revoked and cancelled, and a counter-rule by de- 
fendant to show cause why they should not be executed. 

These rules were tried together. The judge revoked the former order 
and rendered a new order permitting the defendant to release the prop- 
erty sequestered on a bond for its value and to release the attachment 
on a bond for one-half over and above the value of the whole property 
attached. 

The bonding of the sequestration alone would be of no service to the 
defendant, since it would leave the property still in the grasp of the 
attachment, and in order to release the latter, he must give a bond for 
something like $60,000. Although the whole debt claimed by plaintiff 
is only about $11,000. 

The judge bases his ruling upon the ground that under article 259, 
C. P., there can be no release on bond of part of the property attached, 
but that the whole must be released or none, and the bond must cover 
the value of the whole. 

The point is a new one in our jurisprudence ; for the case of Taylor 
vs. Penrose, 12 La. 137, on which the judge relies, is not in point. That 
was a case of sequestration of slaves which had been conditionally 
sold to several defendants jointly, who had not complied with the 
conditions, and in which the plaintiff sued for the recovery of the slaves 
themselves. 

One of the defendants alone applied to bond a part of the 
slaves of his own selection, while the plaintiff offered to bond the 
whole of them. 

The court refused the defendant’s and granted the plaintiff’s appli- 
cation. On appeal this court affirmed the judgment saying: “ the 
court did not err in refusing to permit the defendant to bond a part 
only of the slaves; otherwise he might have selected the most effect- 
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ive, and left the young and old a burden and expense upon, the plain- 
tiff. Moreover, the other defendants, in such case, might have claimed 
the same right and have split up the contract and increased litigation, 
by compelling the plaintiff to bring as many suits as there were bonds.” 

These reasons have no application to the instant case, which is by 
attachment, which is brought on a moneyed demand, in which the 
right to the possession or ownership of the property seized is not in 
question, and in which there is but a single deferdant. 


The writ of attachment is a conservatory process, the only object of 
which is to secure the payment of the judgment which the plaintiff 
may recover. The plaintiff has no right to bond in any case. That 
privilege is secured to the defendant alone, the object being to enable 
him to recover the possession of his property, in order that he may use 
it and save expense and risks of the sheriff’s custody ; provided he se- 
cure the rights of the plaintiff by substituting a proper bond in place 
of the property released. It is a right which should be highly favored 
because it mitigates the harshness of the proceeding under which a 
man’s property is wrested from his possession in advance of judgment 
and while the plaintiff’s right is still undetermined, and also because 
it restores the property to commerce or to use. 


We can see no reason why the defendant should not be permitted to 
release any part of the property attached when he gives a sufficient 
bond exceeding, by one-half, its value. Such a bond is a sufficient sub- 
stitute for the property released, while, for any surplus of the judg- 
ment, the remaining property is retained in the sheriff’s hands. The 
suggested difticulty of the defendant’s substituting, for the property, a 
multitude of small bonds, is purely imaginary, because motiveless, and 
in view of the summary proceeding provided for the enforcement of 
such bonds, could serve no purpose except to mulct the defendant and 
his sureties in heavier costs. 

The hardship of a contrary ruling, especially in such a case as this, 
is very evident, where, in order to recover control of his crop and to 
liquidate the claims upon it, the defendant is not only required to fur- 
nish two bonds, one for its value and the other for one-half above its 
value, but in addition to give an enormous bond for the value of a 
plantation and its appurtenances which he is willing to leave subject 
to the attachment. 

We will not say that there might not be cases in which such a right 
might be properly denied or restricted, as where the part seught to be 
released is so essentially connected with the rest that its severance 
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would greatly impair the valve of the residue. But this is not such a 
case. 

We therefore think the judge erred in requiring for the release of the 
property specified in the application, a bond greater than one-half 
above its value, and shall amend his judgment accordingly. 

As to other points: We think the judge had an unquestionable right 
to suspend the execution of his order, when satisfied that it had been 
improvidently issued and on receiving information of facts ‘of which 
he was ignorant when it was granted. 

So also, we consider him fully justified in permitting the sheriff to 
amend his return as to the value of the property seized under the cir- 
cumstances of this case and in finally fixing the amount of the bonds 
according to the true value. When the first estimate was made, a large 
quantity of the cotton was unginned or ungathered and the estimate 
of quantity was necessarily guess-work; but, before the trial of these 
rules, it had been nearly all gathered and ginned and turned out much 
more than had been estimated. Of course, in finally fixing the amount 
of the bond, he rightly did so at the true and ascertained value of the 
property to be released. 

The motion to dismiss the appeal on the ground that such a judg- 
ment is not appealable, is untenable under the very authority relied on 
in this case by plaintiff, viz: Taylor vs. Penrose, 12 La. 137. 

That point was not coasidered in State ex rel. Gerson vs. Judge, 37 
Ann., for reasons therein stated. 

It is therefore ordered, adjudged and decreed, that the judgment ap- 
pealed from be amended by fixing the amount of the bond required of 

defendant to release the property specified in defendant’s application 
from the attachment at a sum exceeding its value as fixed in the judg- 
ment by one-half; and that as thus amended, it be now affirmed, plain- 
tiff and appellee to pay costs of this appeal. 





No. 9642. 
ADATHEA CooLry vs. Ben. C. COOLEY, HER HUSBAND. 


A wife cannot be a witness in her suit against her husband for dissolution of the community, 
separation of property, and the recovery of her moneyed claim against him. The prohi- 
bition is not personal to the husband, and cannot be waived by him. It is founded upon 
public policy and considerations of social order and is peremptory. 

The right of a creditor of the husband to appeal from the judgment obtained by the wife 
against the husband is inciuded in the express grant of the right of appeal to third per- 
sons who allege they have been aggrieved by the judgment. 
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When the creditor alleges in his petition of appeal that the execution of the judgment has or 
would deprive him of all means of satisfying his debt, he has specified the manner in and 
the means by which he will be irretrievably aggrieved, and has shewn suflicient reason 
for an appeal to be granted him. 


PPEAL from the Fifteenth District Court, Parish of Pointe 
Coupée. Yoist, J. 





A. Voorhies and James Vignes, Jr., for P. G. Gibert, Appellant. 
Sample & Bounnehaut for Appellee. 


The opinion of the Court was delivered by 

MANNING, J. This is an appeal by petition of a creditor of the de- 
fendant husband from a judgment in favour of the plaintiff, his wife, 
for separation of property and for a moneyed demand. 

Mrs. Cooley alleges her marriage in 1867 and her ownership of lands 
in Texas and of certain machinery, as set forth in the account thereto 
annexed—that her husband used the sums of money detailed in the 
account in his business and has never returned any part thereof--that 
his affairs are damaged, etc., and prays that the community be dis- 
solved, the property be separated, and that she recover the amount of 
the account and her mortgage be recognized. 

The account annexed is as follows: 

ADATHEA COOLEY, , 
In account with B. C. Cooiey, her hustand. 





Proceeds of tract of land, September 18, 1879.................. $ 700 
Cash for rent of above land, 1869...............-.0 06. cece eee 250 
Cash for rent of above land, 1870................. 0 cc cece eens 250 
Cash for rent of above land, 1871......... pabtvebinieseWeeuees ke 250 
Cash for rent of above land, 1872................ cece cee cece 200 
Cash for rent of above land, 1873................. cc cee eee ee ees 200 
Cash for rent of above land, 1874............. 0... cc cece eee eee 250 
EE a 1 280 
Cash from estate J. Marshall, 1868......................0 00000 300 
Cash proceeds cotton from same estate, 1868................... 350 
ee 450 

$3,480 


The answer is a general denial. 

The sole testimony is as follows: 

Mrs. Cooley, sworn, says: “Account marked A handed, submitted to 
witness, is said to be correct. Mr. B. C. Cooley has never paid back 
any part of that money to me. I believe that my husband, B. C. Coo- 
ley, is insolvent.” 
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R. Semple and A. Conrad swear to the defendant’s insolvency. 

A deed of land in Texas, dated September 15, 1879, from B. C. Cooley 
and his wife to one Robertson for $700, was offered and received in evi- 
dence. F 

There was judgment for the amount of the account and otherwise as 
prayed, on September 18, 1885; and on October 6, Cooley conveyed all 
his property to his wife in satisfaction thereof. 

In December following, P. G. Gibert, alleging that he is a creditor of 
the husband and that the judgment and dation en paiement deprived 
him of all means of realizing his claims, petitioned for and obtained an 
appeal therefrom. 

Mrs. Cooley answers the appeal and alleges that Gibert, not being a 
party to the suit below, has no right to appeal on his ex parte affidavit 
that he is a creditor of the husband—that the appellant does not allege 
any fraud and has no right to obtain a reversal of the judgment—that 
he does not allege any ground for appeal except that he is deprived of 
all means of realizing his debt, which is not sufficient of itself, and that 
the objection to the wife’s testimony is personal to the husband and no 
other person can avail himself of it. 

The appellant urges that the testimony upon which the judgment 
was rendered is both illegal and insufficient. His objections are well 
founded. 

It is illegal because the wife cannot be a witness for or against her 
husband except where they are joined as plaintiffs or defendants and 
have a separate interest. This is a suit by the wife against the hus- 
band, and falls squarely within the prohibition. The objection to her 
testimony is not personal to the husband, the prohibition being founded 
upon public policy and considerations of social order. Tulley vs. Al- 
exander, 11 Ann. 628. 

The testimony is insufficient even if it were legal. The detailed 
statement of a price received for land and of its rents in the form of an 
account, and the oath of the wife that “the account is said to be cor- 
rect,” is no proof at all. The deed is from husband and wife, and for 
aught that appears thereon the land may have been the property of the 
husband. It is in the common law form and does not even recite that 
the land is the property of the wife, although that would not be proof 
of her ownership if it did so recite. Her renunciation appended to the 
deed may well have been a renunciation of her dower in the land. 

The right of third persons, who allege they have been aggrieved by 
, a judgment, to appeal therefrom is expressly given by Art. 571 Code 
Prac., and they may avail themselves of everything in the record that 
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affects their rights. Griffiug vs. Bowman, 3 Rob. 113. The allegation 
of the appellant that the judgment and the attempted satisfaction 
thereot wholly deprives him of all means to realize his debt is but an 
amplification of the averment that he has been aggrieved by the judg- 
ment and a specification of the manner in and the means by which he 
is aggrieved. 

Against such an attack the judgment cannot stand. 

It is therefore ordered and decreed that the judgment of the lower 
court is avoided and reversed, and that the appellant recover of the 
plaintiff and defendant the costs of this appeal. 








No. 9545. 
Mrs. C. McCarrrey vs. J. H. BENSON. 

Persons legally married are, until a dissolution of marriage, incapable of contracting an- 
other. 

Hence a marriage attempted by the wife of a previons marriage, before its dissolution by 
law or by the legal presumption of the death of her husband, is not volid. In a suit in 
tended to enforce legal effects of such a marriage against the pretended second husband 
the latter as defendant can plead the nullity of the marriage by way of exception and 
without resorting to a direct action. No legal effects can result from such a union. 

The term of absence without news of either of the spouses, which gives a sufficient cause 
to the other to contract another marriage, is ten years. 

An absence of four years, unaccompanied by any circumstances tending to justify the be- 
lief that the absent husband is dead, is not sufficient to create the legal presumption of 
the validity of a second marriage contracte 1 by the wife. 

The burden of proof in such a case is on the wife whe seeks to enforce the legality of her 
second marriage, to show that the absent husband was dead at the time that she at- 
tempted to contract another marriage. 


PPEAL from the Civil District Court for the Parish of Orleans. 
LX Rightor, J. . 


W. B. Lancaster and J. O. Nixon, Jr. for Plaintiff and Appellee. 


L. F. Bouchereau and J. Duvigneaud for Defendant and Appellant. 
The opinion of the Court was delivered by : 

Pocus, J. Plaintiff sues for a judgment of: separation from bed and 
board against the defendant on the grounds of cruel treatment and of 
outrageous excesses. . 

Defendant first pleaded the general denial, and subsequently urged 
by way of a peremptory action that there was no legal marriage be- 
tween him and plaintiff, for the reason that when he agreed to marry 
her, she was, by previous legal marriage, the wife of another man then 
living, and from whom she had never been legally separated. Hence 


















Ped A > oe 
fs nn ts Th 


* om ae 
panes e ig eee 
7 UG 


NEW ORLEANS, MARCH, 1886. 199 





- McCaffrey vs. Benson. 





he prayed for a judgment recognizing the nullity of his marriage with 
plaintiff. He prosecutes this appeal from a judgment which overruled 
his exception and granted to plaintiff all the relief which she prayed 
for. 

The undisputed facts of the record are as follows: 

Plaintiff was legally married to ‘one Christopher Anthony in April, 
1848, and lived with him until 1851, when she voluntarily separated 
from him on the ground of general ill-treatment. Anthony remained 
in New Orleans until 1856, when he disappeared. 

In 1859, plaintiff, believing that he was dead, contracted a marriage, 
valid in form, with the defendant, Benson. In 1861, Anthony reap- 
peared, and was seen by several persons; some of whom testify that he 
was then a resident of the parish of Plaquemines, in this State. 

The reappearance of Anthony brought trouble to the Benson house- 
hold. Friends of the couple expressed the opinion that their union 
was illegal and was simply concubinage, and advised them to take 
steps to regulate their conjugal affairs. As rumors had reached plain- 
tiff’s family, asserting the death of Anthony since his reappearance, 
the parties adopted the plan of presenting themselves to a priest for a 
second nuptial benediction; that ceremony took place in 1865, but was 
not preceded by a license, and the fact was not registered on the ar- 
chives of the church or of any other institution. This is the marriage 
which plaintiff declares upon in her action for separation. 

The parties continued to live together as man and wife during the 
time which intervened between the reappearance of Anthony, in 1861, 
and the marriage of 1865. From this state of facts plaintiff draws two 
legal propositions: 

Ist. That the burden of proof is on the defendant to show that An- 
thony was yet alive in 1865. , 
2d. That the legal presumption is that Anthony was dead in 1865. 


I. 


Under a proper construction of the law, it appears to us that plain- 
tiff is in error in her first proposition. 

We find no textual provision in our code, or in fact in the entire sys- 
tem of our laws, which justifies the presumption of death of any per- 
son after an absence of four years, or of less than five years. 

In treating of the effects of absence respecting marriages our code, 
article 80, provides: ‘Ten years of absence without any news of the 
absentee, is a sufficient cause for the husband or wife of such absentee 
to contract another marriage, after having been authorized to do so by 
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the judge, on due proof that such absentee, without any news, had con- 
tinued the time required as aforesaid.” 

From that text we are authorized to conclude, that in a question in- 
volving the validity of a marriage of either the husband or the wife of 
an absentee, an absence of four years is of itself insufficient to create 
the legal presumption of the death of the absentee, or to create a pre- 
sumption iu favor of the prima facie validity of a marriage contracted 
by the husband or the wife of such absentee. 

That presumption could flow only from proof of an absence of ten 
years, or from circumstantial evidence of the death of the absentee, 
and from a compliance with the positive provisions of the code. 

Our conclusion is clear thaf under the issue raised by defendant’s 
exception, the burden of proof is on plaintiff to establish the legality 
and validity of her marriage with him. 

II. 

These considerations easily foreshadow our opinion on her second 
proposition. 

Her counsel contend that the rules of law as contained in our code, 
on the subject of presumption of death from prolonged absence, are 
not inflexible, and that courts are authorized to consider any other cir- 
cumstances which may lead to the same conclusion. 

They rely very strenuously on the dicta of this Court in the cases of 
Boyd vs. New England Life Insurance Company, 34 Ann. 848, and of 
Jamison vs. Smith, 35 Ann. 609. Two very important principles, em- 
bodying very wise rules of construction, are reaffirmed in these two 
opinions, and they have been our mainstay and particular guide in our 
analysis of the questions involved in the case in hand. 

In both cases we reiterated after our predecessors the following 
language: “It is essentially within the province of the judge to draw 
the line of distinction, by the exercise of a sound discretion, founded 
on the facts of each particular case.” 

And in addition to this, we said in Boyd’s case: ‘But death like all 
other facts, may be established by circumstantial evidence, when, from 
the nature of the case, direct evidence is not accessible.” 

“Absence, without being heard of, though not of sufficient duration 
to create a legal presumption of death, may yet be one of other and 
supporting circumstances, which, taken together, would satify the mind 
and conscience of the judge or jury that the party was dead.” * * 

“This disappearance under circumstances of shipwreck, or earth- 
quake, or battle, or explosion, or like perils, might well produce such 
conviction.” 
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Reasoning within the scope of these rules, we found legal presump- 
tion of the death of Boyd, in the circumstances which showed that he 
was last seen on a vessel at sea, in rough weather, while he was very 
sea-sick, by his room mate who, in the night saw him leave the room 
to go out on the guards of the vessel, whence he never returned, and 
after which he never was seen, although diligent search and inquiry 
was made for him on the vessel after she had reached shore; and that 
he was not seen leaving the vessel with all the other passengers, al- 
though a close lookout was kept for him. 

In Smith’s case we found that he had joined one of the armies in the 
late war between the States, and had gone on the battlefield—whence 
he never returned ; that he had never returned to this city where he had 
left his mother and all his relatives and where he owned valuable 
property and other rights, from all of which we felt justified, many 
years after his disappearance, to conclude that he was dead. 

From the record in this case we find that Anthony was an insignifi- 
cant, obscure man, with few acquaintances, or friends and no relatives in 
this city, where he lived for five years after the voluntary separation 
between him and iis wife, for whom he had no fondness, or had formed 
no attachment; that he was homeless and childless after the year 1853; 
that he had disappeared from this city and trom his usual haunts from 
1856 to 1261; that he then reappeared and had been seen br his brother- 
in-law, who had given him some little money. It is not even pretended 
that he took any part in the disastrous war which was then raging, but it 
appears on the contrary that he was leading the unexposed life of a 
plantation laborer in an adjoining parish, where it is said that he had died. 
But the record fails to show the slightest effort on the part of his wife, 
her brother, relatives and friends to test the rumor by inquiries, which 
would have been very easily made, and which were of such vital import- 
ance to her in her project of receiving a second nuptial benediction join- 
ing her fate to that of another man. No pretence has ever been made 
that he had ever left the State, hence we cannot declare that he was even 
an absentee within the legal sense of the term, and much less can we 
conclude that his absence from this city from 1861 to 1865, justifies the 
presumption of his death, more than did his previous and longer ab- 
sence, from 1856 to 1861. 

We note the argument of plaintiff’s counsel touching the disastrous 
results of a judicial declaration of the nullity of her marriage with the 
defendant on the ground of her pre-existing and undissolved marriage 
with another man not proven to have been dead when she sought to 
contract a second marriage. 
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We have also considered their construction that such a conclusion 
would be tantamount to a conviction of bigamy. 

Under the issue as we understand it from the pleadings, we are not 
concerned with that question, and we have to deal merely with the al- 
leged nullity of the pretended marriage with the defendant. 

We find in our code, article 93, the following provision, clearly pro- 
hibitory in its character : 

‘Persons legally married are, until a dissolution of marriage, i: cap- 
able of contracting another, under the penalties established by the laws 
of this Stare.” One of those penalties is the absolute nullity of the 
marriage between persons, when one or both are not able to contract, 
and this uullity we must apply in all cases which fall within the scope 
of the prohibition. 

This nullity is invoked by the defendant in a manner and undera 
mode which are sanctioned by jurisprudence. 15 Ann. 342, Succes- 
sion of J. M. Minvielle; 15 Ann. 519, Summerlin vs. Livingston. 

From our investigation of the facts we find that, both in 1859 and 
1865, plaintiff was not able to contract a legal marriage with the de- 
fendant, on the ground of her pre-existing and undissolved marriage 
with Christopher Anthony, whose death cannot be presumed to have 
occurred at any time previous to the year 1865. 

We conclude from the record that the intention of the parties to this 
suit in going through the ceremony of a nuptial benediction in 1865 was 
to legalize or attempt to ratify the marriage of 1859, which had been 
literally destroyed by the reappearance of Anthony in 1861. But the 
law does not recognize or even sanction the ratification of an abso- 
lutely null coutract. Therefore no legal matrimonial effects could or 
Cid result from the marriage of 1865, which is the very contract de- 
clared upon by plaintiff. 

These considerations lead us to a conclusion entirely «different from 
the views taken of the case by our learned brother of the district bench, 
hence we must hold that his judgment is erroneous. 

It is therefore ordered, adjudged and decreed that the judgment ap- 
pealed from be annulled, avoided and reversed, and it is now ordered 
that defendant’s exception be maintained, and that plaintiff’s action 
be dismissed at her costs in both courts. 


No. 9593. 


THE STATE OF LouIsIANA vs. T. J. Boasso. 


The judges of the ‘‘ City Courts” of New Orleans, under the Constitution of 1879, replace 
the justices of the peace under the former system, and ivherit the'power to solemnize 
marriages from them. They are expressly required to make an ‘“‘act”’ of every marriage 
they celebrate and the common and usual name of such ‘‘act”’ is a marriage-certificate. 

When a criminal statute makes an ‘intent to defraud” an ingredieut of a crime, it does 

not mean only an intent to deprive one of personal“property. Defraud has a broader 

meaning in such case and means to prejudice the rights of another in any way. 
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When a judge has already charged the jury ona given matter and the prisoner among his 
requests of charges made thereafter, includes the matter already charged, the judge 
may well refuse to repeat it. 

When a trial judge has already charged the jury that the State must affirmatively prove 
that the offence had been committed within the jurisdiction of the court. and a request 
is made afterwards for that matter to be charged, a misunderstanding of the purport of 
the request provoking the observation that there was no doubt of the court's jurisdiction 
is not serious matter of complaint. The essential thing is that the jury have been 
charged on that point correctly. 

There can be forgery of a certificate of marriage where no marriage was ever celebrated 
just as them can be forgery of a promissory note where there was no indebtedness of 
the maker whose name is forged. As there can be a pretended marriage so there can be 
forgery of a certificate of marriage that never took place. 

While judges are prohibited from commenting on the facts to the jury in a criminal trial, 
they are required to give to the appellate court their reasons for refusing instructions 
that are prayed. 

It is not essential that the forged instrument be one that, if genuine, an action might be 
brought on it. If it could be used as proof in a suit either against him, whose name is 
forged, or in a suit against any other, whether to sustain a claim made or in defence of 
one, it is susceptible of forgery. 

The constitutional right of being heard by counsel, cannot be construed into meaniug tnat 
a prisoner's counsel must be permitted to re-argue ad infinitum all that had already been 
argued and to repeat all that had already been said. There must be some restraint of 
the volubility of counsel since there must be a limit to the duration of a criminal trial. 

Our statutes dispense with the need of setting out any copy or fac simile of the forged in- 
strument in the indictment, and it may be described by its usual and common name. It 
is not necessary to set out anything more than is necessary to accurately and adequately 
express the offence. It is neither necessary nor proper to set forth matters of evidence 
in the indictment, nor to set forth the kind of suit or matter of contestation in which 
the forged instrument is receivable in evidence. 

The publisher or alterer of a forged instrument need not have been the forger of it. The 
two acts are distinct and constitute two different and well-defined crimes. 

PPEAL from the Criminal District Court for the Parish of Orleans. 


Roman, J. 


M. J. Cunningham, Attorney General, and Lionel Adams, District 


Attorney, for the State, Appellee: 

1. In any indictment for forging or uttering any instrument, it shall be sufficient to de- 
scribe such instrument by any name or designation by which the same shall be usually 
known. R. S. Sec. 1049. 

The marriage certificate or act is required by the Civil Code. Art. 105. 

Justices of the peace are authorized to celebrate marriages within their respective parishes. 
C.C. Art. 103. 

The judges of the city courts replace the justices of the peace within the city of New 
Orleans, and are judicial officers exercising the powers of justices of the peace under 
another name. Const. Arts. 258, 261, 266,135; 33 Ann. 148; 34 Ann. 99; see also 32 
Ann, 1234. 

Judges of the city courts have also the power to grant marriage licenses. Acts of 1882, p. 40. 

The want of a marriage license and its publication previous to the ceremony does not affect 
the validity of the marriage. 26 Ann. 94. Nor isa marriage null because the laws re- 

‘ lating to forms and ceremonies have net been observed. ‘These laws are but directory. 

20 Aun. 97; 3 La. 33; 6 La. 470; 2 Ann. 944; 7 Ann. 253; 15 Ann. 253. 
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Defects as to legal formalities, e. g. seals or stamps, or due attestations, do not preclude a 
prosecution for forgery. It is only when the law, to which an instrument is subject, 
makes it absolutely and everywhere imperative without certain formalities, that to 
falsely make it without such formalities is not forgery. It is under this rule that the 
forgery of a will without the necessary witnesses is declared not to be indictable. 1 
Whart. Cr. Law, &th ed. § 697. 
2. It is not requisite to charge in the indictment anything more than is ‘necessary to ; 
accurately and adequately express the offence. Whart. Cr Pl. and Pr § 158. 
It is in general sufficient to follow the words of the statute. Whar. Cr. Pl. and Pr. § 220; 
8 Blackf. 212; 2 Towa 162; 13 Miss. 13; 12 Miss. 268; 5 Blackf. 548; 3 Strobh. R. 269; 6 
o> Miss. 147; 2 Ala. 26; 1 Not & McC. 91; 3 Penn. 142; 3 McCord, 412; 1@Mason, 448 ; 20 
49 : Pick, 356 ; 3 Gratt. 590; 6 Gratt. 664; 3 Blackf. 307; 1 Bailey, 144; 13 Ann. 243; 9 Ann. 210. 
oe Matters of evidence need not be set forth in the pleadings. 14 Ann. 46. 
When the crime is charged with certainty and precision, with a complete description of . 
such facts as constitute it, in the language of the statute, and the accused on hearing 
the indictment read would clearly understand the charge, he is called on to answer, and 
the court could feel no doubt as to the judgment to be pronounced on conviction the in- 
dictment is geod. 9 Ann. 106; Ib. 210; Whart. Cr. Pl. and Pr. § 166; 1 Starkie’s C, P. 73. { 
3. The judge of the Second City Court has the power to solemnize marriages and to make f 
those acts of the celebration of the marriage which are commonly known as “ marriage 
certificates.’ Const. Arts. 258, 261, 266, 135; 33 Ann. 148; 34 Ann. 99: C.C. Arts. 
103, 105. 


(a) To “ defraud ” in trials for forgery is construed to mean to prejudice the rights of 
another. 1C. C. 200; 1 Whart. Cr, Law, 8th ed. § 583. The term ‘‘to defraud” cannot 
be limited to mean ‘‘to deprive a person of his personal property.” 

(b) The jurisdiction of the trial court over the offense can only be questioned by plea to 
the jurisdiction or in arrest of judgment. 

ze (c) There could be a forged ‘‘ marriage certificate,” although marriage actually took place. 
1 Whar. Cr. Law, 8th ed. §§ 660, 680, 693. ; 

(d) It is error to state the successive gradations of statutory offenses disjunctively ; and 

ah to state them conjunctively, when they are not repugnant, is allowable. Whar. Cr. PI. 
and Pr. §§ 162, 251. 

(e) The forged paper need not be such as, if genuine, could be sued on 1. need only be 
such as would expose a prrticular person to legal process. Apparent legal efficiency is 
sufficient. Whar. Cr, Law, § 680. The test is whether the instrument could be used as i 
proof in a suit with another. Ib. §§ 691, 692. : 


5. The testimony is not in the record nor is it brought up by the bill; therefore, even if 
the appellate court had the power to review the evidence it would lack the information F 
required for a reasonable exercise of such revisory power. 

. The questions of law_have already been cited and discussed. 

The prisoner suffered no actual injury because of the refusal of the district judge to hear 
argument upon the points of law presented by defendant’s motion for a new trial. If 
these questions, as presented by the pleadings, are sound, and the action of the court 
below was prejudicial to the accused, they warrant the reversal of the judgment by the 

" P appellate court; otherwise, neither the revisory tribunal nor the trial jadge can be 

justified in disturbing the verdict. 


The remedial interposition of courts in granting new trials is wholly for the benefit of par- 
ties, and not to compel the good conduct of judges. 3 Gra. &. Wat, N. T, 717;35 Ann. 974; 
6 Ann. 658; 2 Caines’ 85; 3 Gilm. 202; 2 Tenn. R. 5; 9 Cowan, 680; 1 Scam. 18; 1 Gilm. 
475; 2Ib. 185; 11 Conn. 342; Greenl. R. 442; 4 Day, 42; 10 Geo. 429; 1 Brev. 109; 7 
Wend. 79; 1 Neo. & Man, 598; 4B. Monroe, 386; 24 Vt. 252. 
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6. Even where the forgery is only a forgery at common law, in order that the uttering of ee 











the forged instrument should be an offense it is not requisite that any fraud should be B 

actually perpetrated by it. An intent to defraud will be sufficient, and that intent is to 5 st 

be inferentially proved. 1 Whart. Cr. Law, 8th ed. § 705. ae 

It is scarcely necessary to say that to constitute the offence of uttering, it is in no case ‘oe 
requisite to show that the defendant had been implicated in the forgery. R.S. Sec. 833; : 5% 

1 Whart. Cr. Law, 8th ed. § 712. 6 
i 

Marks & Bruenn and A. A. Ker & J. Duvigneaud for Defendant and ng 
Appellant : a 

ey 





1 Where an indictment seeks to charge a crime not provided for specifically by statute, a 
trial and conviction resulting therefrom is a nullity. 

Where it is shown that no forgery or altering of any document recognized in law, and 
by or through which the crime of forgery can be committed, and there having been no 
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forgery, the crime of altering and publishing cannot exist independent thereof. 
3. The constitutional right to be heard in person or by counsel can never be denied by any Mg 
' court. “ 
4. The publishing must be of a forged, false, altered or counterfeit record, with intent to " 





injure or defraud some person or body politic or corporate. Revised Statutes, sec. 833. 
5. Where it is charged in an information that a certain instrument, created by special 
statute with specific and distinctive features, has been altered and falsely published as 
true, it must be shown, in order to maintain the charge, that the identical instrument 
thus created has been altered and published. It does not maintain the charge to prove é 
that another instrument has been altered and falsely published, no matter how close its 
resemblance to the instrument created by the statute and described in the information . 
State vs. Anderson, 30 Ann. 557. 
6. The criminal statutes of this State make it a crime to falsely publish as true an altered J 
record, but there is no such crime known to the law of Louisiana as altering and pub- 
lishing as true an altered, false and counterfeit instrument. 30 Ann. 557. bm 





















The opinion of the Court was delivered by 
MANNING, J. The indictment contained two counts, first forging 

a certificate of marriage, and second for publishing as true such forged 
t certificate, and there was a conviction of both. The State entered a 
nol. pros. of the first and the prisoner was sentenced upon the second 















to imprisonment at hard labour for fourteen years. a 

There was a motion to quash on the ground that the pretended mar- 4 
riage certificate cannot in law be the subject of forgery, because it is * 
invalid on its face and void of legal effects, the invalidity and want of “4 
legality being that the City Courts of New Orleans are without an- ~. 
thority to issue marriage certificates or to solemnize marriages. 

The certificate alleged to have been published as true purported to P 
have been issued by William Voorhies, judge of the Second City Court — a 
of New Orleans, and certified the marriage‘of T. J. Boasso with Mary ). 





Catherine Kuhn on the 23d day June, 1885. 
Justices of the peace were authorized to celebrate marriages, Rev. 
Civ. Code, art 103, and any one who celebrates a marriage must make 







mt na ee 





SUPREME COURT OF LOUISIANA. 





State vs. Boasso. 





“an act” thereof, Ibid, art. 105. The judges of the “ City Courts” of 
New Orleans replace, under the Constitution of 1879, the justices of 
the peace. Const., arts. 135, 266; State ex rel. Howard v. Walsh, 32 
Ann. 1234. And the legislature has expressly granted them the right 
to issue licenses to celebrate marriages. Acts 1882, p. 40. The judge 
of the Second City Court of New Orleans has therefore the right to 
solemnize marriages and is required to make a certificate thereof, that 
being the name of the kind of “act” he then confects, and hence* the 
motion to quash was properly denied. 

The court was requested to make the following charges to the jury, 
which were refused : 

1. That the offence must have been committed with intent to de- 
fraud, and to defraud means to deprive a person of his personal prop- 
erty. 

The judge had already in his charge explained to the jury at great 
length that an intent to defrand was one of the essential elements of 
forgery, and he cannot be required to repeat what he has already said 
with lengthy explanations. He instructed the jury that ‘‘ defraud’! 
meant something more than the definition of personal property, and 
he is correct. Wharton says it means to prejudice the rights of another, 
Cv. Law § 683. The statute punishes where the intent is to injure or 
defraud, Rev. Stats. sec. 833, and the indictment contains the charge of 
intent to injure and defraud. 

2. That the law requires that the offence shall have been committed 
within the jurisdiction of the court, and if it be not so shewn the ac- 
cused should be discharged. 

The judge seems to have misapprehended the purport of this re- 
quest as his answer was that the question of jurisdiction was not be- 
fore the court, and there was no doubt of its jurisdiction, but he had 
already charged the jury that the State must shew affirmatively be- 
yond a reasonable doubt that the offence charged had been committed 
in the parish of Orleans, that is, within the jurisdiction of the court, 
and the jury when they found the verdict of guilty as charged, neces- 
sarily passed upon the proof of that fact and found that it had been 
proved. 

3. That there could be no forgery of a marriage certificate where 
no marriage ever existed. 

To which the judge replies that the evidence on the trial established 
the possibility of such a contingency. It must be noted that this re- 
mark on the evidence was not made in the presence of the jury, but 
is the reason given by the judge in the bill of exceptions. While 
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judges are prohibited in criminal trials from commenting to the jury 
on the evidence, they are required to give to th appellate tribunal 
their reasons for refusing instructions that are prayed. 


But the instructions prayed are not good law. As well might it be 
said there could be no forgery of a promissory note where no indebt- 
e(lness of the maker existed. A certificate of a marriage that had not 
taken place, might be made for a variety of purposes, e. g., to affect 
the descent of property, to deceive individuals and families, ete., and 
when the forgery had for its intent to injure and defrand and the in- 
tent has been accomplished and borne its fruits (of which the jury are 
the triers) the offence is complete. 

4. That the alleged forged instrument must be one which, if genu- 
ine, a suit could be brought upon it, for if it cannot be sued on it can- 
not be forged. 

It is not essential that the forged instrument be one that, if genuine, 
an action might be brought on it. If 1t could be used as proof ina 
suit, either against him whose name is forged or in a suit against any 
other, whether to sustaiu a claim made or in defence of one, it is sus- 
ceptible of forgery. 1 Wharton Cr. Law, $$ 691-2. 


5. That there are two counts joined by a copulative instead of a 
disjunctive conjunction and they therefore form but one offence and 
the jury must disregard the charge of publishing as a second count. 

The two counts are not joined in any way in the indictment. They 
are separate, distinct, and each complete in itself. 

Besides these five bills there was a motion for a new trial, a motion 
in arrest of judgment and an assignment of errors. 

The first is the usual motion formally made as a precursor to an ap- 
peal, but the counsel for the prisoner insisted on arguing it, which the 
court refused, saying he desired no argument thereon and overruled it. 
To this refusal a bill was taken 

The counsel arraign this refusal as 2 denial of the prisoner’s consti- 
tutional right to be heard. The prisoner had been heard throughout 
as the numerous bills and motions attest, and if any error of law had 
been committed by the judge, the proper methods had been taken to 
bring such error before the appellate tribunal. An argument on the 
motion for a new trial on the ground that the verdict is contrary to the 
law and the evidence, could be only a reproduction of the arguments 
in the several stages of the trial, and surely the constitutional right of 
being heard cannot reasonably be construed as meaning that a prison- 


er’s counsel must be permitted to re-argue ad infinitum all that had been 
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already argued, and to repeat all that has been already said. There 
must be some restraint of the volubility of counsel, since there must 
be a limit to the duration of a criminal trial. If a judge has a doubt 
of the correctness of his rulings or of the jury’s verdict, he ought to 
and will grant a new trial, but when he has neither one nor the other, 
it is no denial of a constitutional right to refuse to hear argument on 
the formal motion for a new trial, based alone on the ground that the 
verdict is contrary to the law and the evidence. 

The motion in arrest is on the ground that the verdict is an absolute 
nullity, for the reason that the indictment failed to specify the matter 
in which the certificate or attestation was or might have been receiv- 
able as legal proof. 

The indictment is based on sec. 833, Rev. Stats., which punishes on 
conviction, whoever shall forge or counterfeit * * any certificate or 
attestation of any public officer in any matter wherein his certificate 
or attestation is receivable and may be taken as legal proot; or shall 
alter or publish as true any such false, altered, forged or counterfeited 
certificate or attestation with intent to injure or defraud any person. 

As the judge of the Second City Court had authority to celebrate 
marriages and to make certificate of such celebration, his certificate 
is receivable in proof thereof. Our statutes dispense with setting out 
any copy or fac simile of the forged or published paper, and do not re- 
quire that it shall be described by any technical name, but it may be 
designated by the name which it is usually known. Rev. Stats., sec. 
1049. ‘Marriage certificate” is the name by which “acts of marriage ” 
are usually known. 

The indictment follows the words of the statute and it is not needful 
to charge anything more than is necessary to accurately and adequately 
express the offence. Wharton Cr. Pl. and Pr.,§ 158. It is sufficient 
to state all the circumstances comprised in the definition of the offence 
as given in the statute, so as to bring the defendant clearly within its 
provisions. State v. M’Clanahan, 9 Ann. 210. It is neither necessary 
nor proper to set forth matters of evidence in the pleadings, nor to set 
forth the kind of suit or matter of contestation in which the forged in- 
strument is receivable in evidence. 

‘The assignment of errors is: first, that the “‘indictment is defective, 
in that it seeks to charge the commission of a crime unknown to and 
not contained in the criminal statutes of this State. Second, that the 
record shews there was no forging or altering of any document recog- 
nized in law by or through which the crime of forgery can be commit- 
ted. There being no forgery committed, the crime of publishing and 
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uttermg cannot exist independent of forgery. Third, that the record 
shews that the defendant was deprived of the right of being heard 
through counsel and by argument, contrary to his vested constitutional 
right.” 

This last alleged error has been already disposed of. The second is 
made on the supposition that the publisher of a forged paper must him- 
self have been the forger, whereas the two acts are altogether distinct 
and constitute two different and well-defined crimes. One man may have 
forged a paper and another have published it. The defendant may 
have been innocent of forgery and guilty of publishing the forged in- 
strument. The crime charged is denounced by the criminal statute 
already cited, and in its identical words. 

We find no error tn the rulings of the lower court. 


Judgment affirmed. 








No. 9502. 
Rospert R. BARROW ET AL. vs. Mrs. MARGARET WILSON ET AL. 


In a petitory action met by the defense of the prescription of ten years, the main legal dis- 
cussion involves the question of the alleged just title, the good faith,and the length of 
time of the defendant’s possession of the property in controversy. ‘The legality or valid- 
ity of plaintiff's title is a question of secondary consideration, which comes up in case 
only that defendant's plea of prescription should not be found good. 

A just title is one which in form and intent is translative of property, which the purchaser 
acquires from one whom he believes in good faith to be the true owner. 

If the possession begins in good faith, the right of pleading the prescription of ten years is 
not affected or impaired by the fact that the possession may subsequently have been in 
bad faith. 

Irregularities and defects in a tax deed, which is prima facie valid, and which are not appa- 
rent or stamped on the face of the deed, are cured by the prescription of ten years. 

Prescription is suspended by the minority of the parties against whom it is pleaded. Hence, 
if it appears from the record that the party to be affected by the plea of prescription was 
a minor a short time before the time at which it must have begun to run, and if the 
record does not show the precise time at which he obtained his majority, the cause will 
be remanded for trial of that issue. 


A. PPEAL from the Twenty-fourth District Court, Parish of Plaque- 


F mines. Livaudais, J. 


E. Howard McCaleb for Plaintiffs and Appellants: 


z. 

1. Just title, good faith and actual possession are all essential to support the prescription 
of ten years. R, C. C. 3478, 3479, 3480, 3481, 3482, 3483, 3484. 

2. The Act of Congress of March 2, 1849, donating swamp lands to Louisiana, did nut cen- 
' vey title ‘‘to lands claimed or held by individuals.” Sec. 2, Acts Cong., 1849. 

3. A United States patent is the superior and conclusive evidence of legal title; and where 
plaintiffs in a petitory action claim under a patent from the United States issued in 1839) 
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and defendants claim under a State patent issued in 1869, for the same land and ten 
years prescription, plaintiffs should recover the land. Defendants’ title not being valid, 
cannot be the basis of the ten years prescription. ‘‘A State has no power to declare any 
title valid against a title held under a patent granted by the United States. A claim 
based on a patent obtained from the State must yield to a patent from the Government 
of the United States.” 5 A. 75; 15 How. 433; 13 Pet. 436; 13 Pet.498. ‘‘ Valid’’ means 
good in law. Bouvier’s Law Dic., verbo Valid. 

The registers of the United States land offices cannot attest or certify the contents of 
documents in their possession. 3R.15. Such certificates are no evidence atall. 6A. 
683 ; 13 A. 357. 

Defendant who, when sued for the price of land by his vendor, alleged that the latter 
was without title, that he feared eviction and claimed to withhold the price on that 
account, cannot in a subsequent suit brought by the true owner to recover the property 
claim to be a possessor in good faith and thus contradict his judicial admission to the 
contrary made nine years before, at a time not suspicious. Rev. C. C. 2291. 

In a conflict of titles, the eldest must prevail. Qui prior est tempore, potior est jure. 
When defendant’s title is not traced to a sovereign grant possession in goud faith, under 
successive purchases from private vendors for more than ten years, will not constitute 
@ title by prescription against one who claims under a patent from the United States. 
12 A.151. The burden of proof rests with the party pleading prescription te show 
affirmatively a state of facts which will sustain the plea. Idem. 

Where plaintiffs have shown that the property was vacant, no one living upon it, and it 
was occupied only as a pasture for cattle seven years prior to the institution of the suit, 
the plea of prescription of ten years will not be sustained. 


fs 
Where the pleadings and evidence show that the parties trace their titles to the same 
source, neither can attack the title of their common author. 2 L. 213; 8 L. 239; 1 R. 359; 
5 A. 677; 10 A. 327. 

Where defendant relies on a tax sale as his title, plaintiff has the right to show its ille- 
gality. 33 A. 438; 34 A 1273. 

Where the land stood recorded in the name of H. L Hunley, who died (and whose suc- 
cessiou was opened) in 1863, leaving his sister, Volumnia W. Barrow, his universal leg- 
atee, and she died in 1868, bequeathing her estate to plaintiffs, then minors, and while 
her succession was being administered upon, an assessment, advertisements and tax 
deed made in 1871, in the name of ‘‘ Est of H. L. Handley,” will not convey a just title 
to the property. ‘The misnomer is fatal 10 A. 771; 12 A. 748; 14 A. 209; 15 A. 15; 33 
A, 520, 912; 34 A. 107. 407; 35 A. 952; 36 A. 985. 

Where the property was sold for a parish tax exceeding the limit fixed by iaw (Sec. 7, Act 
42 of 1871), the sale is illegal. 34 A. 123; Blackwell,-160; Cooley on Taxation, 295; Bur, 
roughs on Taxation, 301. The police jury were without power to assess or tax collector 
to collect taxes in excess of the limitation fixed by law. 29 A.1; 28 A. 538, 30 A. 1085; 
32 A. 401. 

Where no curator ad hoc was appointed to represent a non-resident in tax proceedings 
under Act 42 of 1871 (sec. 60), and the land was not divided or sold in tracts of from ten 
to fifty acres (Sec. 62, Act 42 of 1871; Art. 139, Constitution of 1868), the sale is an abso- 
lute nullity. 24 A. 454. 23 A. 231; 28 A. 354; 33 A. 873. 

A description of land on the assessment roll, in the tax collector’s advertisement of sale 
and in the tax deed, as ‘160 acres, bounded above by L. Edgecomb and below by A. 
Cox,” does not sufficiently identify and will not convey title to land known, designated 
and described in acts of sale registered in conveyance office as ‘‘ Lot or section No. 5, in 
township 18 of range 16, E, containing 159 acres.” The description is void for uncer- 
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tainty, and cannot be the basis for any judgment. Mauning, Unr. Cas. p. 56; 1 R. 20 
10 A. 327, 672; 30 A. 295. 

g- The Auditor's deed is necessary to complete a tax sale under Sec. 62 of Act 42 of 1871. 

h. Where a tax deed carries its death wounds on its face (1) not designating or describing 
the property; or (2) giving the name of the true owner; or (3) stating the taxes for 
which the land was sold, whether State or parish, and how much; or (4) the years for 
which they were due and unpaid—the prescription of ten years will not cure such rad- 
ical defects, and the decision in Giddens vs. Mobley (37 A. 417) does not apply. 

i. An unrecorded sale cannot support prescription. 11 L, 346; 11 R.56; 2 A. 787, 868. 

j. Defendants in bad faith and without title cannot recover for improvements, and are 
responsible for revenues. R, C. C. 3451, 3452, 3453, 3454; 1 Woods, 57; 35 A 977. The 
fruits to be restored by the possessor mala jides are what the premises are reasonably 
worth, with interest to the time of trial. 15 Wal. 624; 33 A. 1178. 


F. C. Zacharie for Defendants and Appellees: 


The prescription of ten years possession under a just title is pleadable, and must be sus- 
tained against a United States patent issued prior thereto. 12 A. 151. The United 
States laws and courts do not disregard but sustain the statutes of limitations of the 
States. 2 Bk. 599; 5 Pet. 402; 5 Peters, 457; 3 Pet. 270 ; 13 Pet. 45; 7 How, 779, 780, 783 ; 
17 Wall. 600; 2 Bank Rep. 318; 12 Bank Rep. 426, 540; Hemp. 325; Abb. Adm. 430; 2 
Wood and M. 470; 3 Wood and M. 402; 9 Blatclif, 127; 1 Biss, 186; 1 Story, 102. 

“ It is sufficient if the possession has commenced in good faith ; and if the possession should 
afterwards be heid in bad faith, that shall not prevent the prescription.” C.C. Art. 
3481; 3 A.8; 12 A. 242. 

Bad faith is not presumed. C. UC. 3481; 12 A. 242; 14 A. 362, 363. 

An immaterial mistake in the spelling of the name of the owner of land sold for taxes will 
not vitiate the sale, if the land be definitely described. Desty, p. 963; 3 A.8; Bouvier’s 
Dict. verb; 2 Idem, Sonans; Burroughs, 203; 37 N. H. 307; 14 A. 99, 580; Cooley on Tax- 
ation, 285; Desty, p. 555 ; 101 Ill. 645; 47 Cal. 501. 

A slight variance in the quantity of the land sold from the true quantity owned by the delin- 
quent, will not vitiate the sale. Cooley on Taxation, p. 282; 9 Penn. St. 38. 

A title not registered may be the basis of prescription. 11 A.100; 8 A.5; 4R.170; 6 A. 
164; 11 A.57; Guzman vs. Berryman, N. R. Op., Book No. 50. 

“Every proprietor who, for a long time and without any just reason neglects his right, 
should be presumed to have entirely renounced and abandoned it.’’ Vattel's Law of 
Nations, B. 2, ch. 11. 

Defendants have possessed in good faith for more than ten years, under translative titles. 
The plea of ten years prescription should be sustained. R.C. C, Arts. 3479, 3451, 3452; 
27 A. 598, Hall and Turner vs. Mooring; 4 R. 205, McCloskey vs. Webb; 14 A, 596, Rob- 
erts vs. Brown; 18 Howard, 52, 59, Wright vs. Mattison; Blackwell on Tax Titles, p. 

671; 13 How. 472, Pillow vs. Roberts; 21 How. 340, Thomas vs. Lawson ; 5 A. 386, Eld- 
ridge vs. Thibbetts; 34 A. 705, Wederstrandt vs. Freyhen; 35 A. 893, Ludeling vs. Mc- 
Guire; 35 A. 1086, Hickman vs. Dawson. 

Just title. R C.C 3479, 3483, 3489, 3486, 3481, 3485, 496; Blackwell on Tax Titles, 649, 662, 
666; Wood on Limitation of Actions, 528; 35 A. 492, Davidson vs. Houston; 15 La. 566, 
Divole vs. Choppin. 

Of title valid in point of form. 70. S. 406, Carroll vs. Cabaret; 4 N.S. 224, Frique vs. Hop- 
kins ; 11 O- S. 715, Dufour vs. Camfranc. 

Tax sales and judicial sales are assimilated. 33 A..491, Shannon vs. Lane; 36 A. 392, Aymer 
vs. Bourgeois; C. P. 695; 3 A. 8, Leduf vs. Bailey. 

Of the elements of judicial titles. 2 Rob. 468, Waldon vs. Caufield ; 8 A. 138, Dade vs. Bou- 
guville; 9 A. 522, Mithoff vs. Dewees; 13 A. 450, Hynson vs. Bailey; 6 N.S. 458, Thomp- 
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son vs. Chanveau; 5 A. 854, Davis vs. Wilcoxen; 8 La. 321, Poultney vs. Cevil; 34 A. 
205, Roberts vs. Zansler. 

An apparently valid assessment, an element of judicial title, sufficient tor prescription. 8 
La. 241, Bedford vs. Urquhart; 4 A.69, New Orleans vs. Gottschalk; 10 La. 283, Reeves 
vs. Towles; 14 A. 598, Roberts vs. Brown; 6 N.S. 349, Nancarrow vs. Weathersby; 7 La. 
50, Smith vs. Corcoran, Antecedent to 1868. 

Tax titles are prima facie valid. Art. 118, Const. 1868; 30 A. 1235, Jurey & Gillis vs. Hugh 
Allison & Co; 25 A. 236, Coco vs. Thienman; 29 A. 115, Lannes vs. Workingman’s Bank; 
30 A. 960, O’Hearn vs. Hibernia Ins. Co; 31 A. 661, Renshaw, Cammack & Co. vs. Imbo- 
den; Jb. 840, N. O. Ass'n vs. Labranche; 35 A. 893, Ludeling vs. McGuire; Sec. 65, Art. 
114, 1869; 35 A. 1086, Aickman vs. Dawson. 

The want of recitul in deed that a curator ad hoc was appointed, does not affect the plea of 
prescription. Sec. 66, Act 114 of 1869; 35 A. 894, Ludeling vs. McGuire; 13 How. 472, 
Pillow vs. Roberts; 8 How. 56, Wright vs. Madison; 21 How. 340, Thomas vs. Lawson ; 
21 A. 661, Renshaw vs. Imboden; 33 A. 1043, Mulholland vs. Scott; 32 A. 912, Lague vs. 
Boogni; 21 A. 506, Woods vs. Lee ; 14 A. 792, Louailten vs. Castille. 

Of the possession necessary to plead prescription. R. C. C. 2479, 3487; Secs. 4 and 8, Act 39 
of 1871, 22 A. 470, Ellison ler; 4 A. 60, Hayden vs. Nutt. Ptaintiff’s petition alleges 
possession of defendants. R. C. C. 3487, 3434; 11 La. 433, Baker vs. Towles. 

Validity of tax title. Sec. 2, of Act 101 of 1873, declares that judicial possession under tax 
title duly recorded, for two years, is an acquiescence in same and a waiver of all infor- 
malities in assessment and sale, and operates an estoppel against the former owner and 
authorizes sale by purchaser to any third person. . 

Of rents and revenues, and improvements and taxes. R. C. C. 503, 3543; Henn. Dig. p. 1195 ; 

14 A. 605, Roberts vs. Brown; 10 R. 178, Lazur vs. Generes ; 34 A. 1163, Kibbee vs. Camp- 

bell; 34 A. 1086, Hickman vs. Dawson; 13 A. 44, Stanbrough vs. Wilson; 2 R. 137, Bald- 

win vs. Union Ins. Co; 2 A. 347, Beard vs. Morancy; 26 A. 588, Wilson vs. Benjamin; 18 

A. 407, Howard vs. Zeigler; 27 A. 398, Dulfilho vs. Mayer; 34 A. 705, Wederstrandt vs. 

Freyhen; R. C. C. 503, 3453. 


The opinion of the Court was delivered by 
PocuE, J. This is a petitory action involving the title to two sepa- 
rate tracts of land. 


Plaintiffs claim the property under the rights of their deceased 
mother, who was the only heir at law of her predeceased brother, H. 
L. Hundley, the alleged former owner. 


Defendants claim oue of the tracts under a patent issued by the State 
of Louisiana in January, 1869; and the other tract under a tax sale 
made to their author in September, 1871. 

Asserting both conveyances to have created a just title, and alleging 
possession in good faith for upwards of ten years, they pleaded that 
prescription. That defense prevailed in the district court, and plain- 
tiffs have appealed. 

After a prolonged and a thorongh examination of the record, and a 
mature consideration of the innumerable authorities relied upon by the 
respective counsel, discussed by them at great length in able and ex- 
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haustive briefs, we have reached the conclusion that there is no error 
in the judgment appealed from. 

But in view of a very important question which has been discussed 
on appeal only, and on which the record does not contain sufficient or 
decisive evidence, we are unable to make a final disposition of the 
cause in our present decree, and we shall remand the case for trial on 
that question. 

Under the pleadings as affected by the plea of prescription of ten 
years, the main legal discussion hinges upon the question of the alleged 
just title set up by the defendants as a basis of their plea. 


I. 

The first tract of land is shown to have been acquired by the defen- 
dants’ author in 1869, under a patent issued by the State of Louisiana. 
Upon its face that muniment of title is transferable of the ownership 
of the property which it purports to convey, and the record contains 
no evidence to show that the purchaser had any reason to fear or sus- 
pect that the State of Louisiana was not the true owner of the land 
which he proposed to purchase and for which he gave valuable consid- 
eration. 

These are the elements which our Code contemplates as the essential 
conditions of the. good faith which forms the basis of a just title. C. 
C. 3478, 3484. 

We note in this connection the line of argument followed by plain- 
tiffs’ counsel throughout the whole case, and in which he strenuously, 
and we will add, successfully contends that in 1869 the legal title to 
this land was in plaintiffs’ author. 

It would be difficult to establish a more complete chain of title than 
the one which he has interwoven in defendants’ path. But under the 
issue which we are trying, we are not concerned with the legality of 
plaintiffs’ title. The issue is restricted and the discussion must be con- 
fined to the questions of the just title set up by the defendants and of 
their possession of the lands in controversy as the foundation of theif 
plea of prescription. 

Counsel’s argument, although it is predicated on indisputable evi- 
dence, is answered by the textual provisions of our Code oun this sub- 

ject. Article 3484 reads: “‘ By the term just title, in cases of prescrip- 
tion, we do not understand that which the possessor may have derived 
from the true owner, for then no trae prescription would be neces- 
sary, but a title which the possessor may have received from any per- 
son whom he honestly believed to be the real owner, provided the ¢itle 
were such as to transfer the ownership of the property.” 
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On the question of good faith, plaintiffs submit the point that one of 
defe ndants’ authors, Burton, who had purchased from Cox, resisted the 
payment of his notes representing part of the purchase price, on the 
ground, judicially alleged, that Cox’s title was defective. From the 
record it appears that this contention arose in 1875, four years after 
his purchase from Cox, and two years after the latter’s purchase from 
the State. 

That argument is likewise answered by the text of the Code. 

Article 3482 reads: “It is sufficient if the possession has commenced 
in good faith; and if the possession should have afterwards been held in 
bad faith, that shall not prevent the prescriptiou.” 

Article 3481 reads: ‘‘Good faith is always presumed in matters of 
prescription, and he who alleges bad faith in the possessor must 
prove it.” 

These provisions of our law have been frequently expounded by this 
Court, and application has been frequently made of them in conformity 
with our present conclusions. Leduf vs. Bailey, 3 Ann.8; McGovern 
vs. Laughlan, 12 Ann. 242. 

It is therefore safe to conclude that the doubt of the validity of the 
title of Cox which Burton once entertained, and which was evidently 
removed, as it appears that he subsequently paid the very purchase 
notes in question, cannot affect the good faith of Cox at the time of his 
purchase, or the resulting good faith in the present possessors, both in 
their purchase and in their possession. 


But on the question of possession, plaintiffs’ counsel argues in this 
Court, that the defendants have not shown possession of the property 
for tex years, prior to the 16th of October, 1884, the date of the insti- 
tutiun of this suit. One of the witnesses, who rented the property in 
1878, says that at that time it-was vacant, occupied for cattle only. 
But this does not exclude the possession which the law contemplates 
as resulting from an authentic sale of immovable property. C. C. 2479." 


” The lands in question are shown to have been low marshy lands, and 
to have been sold by the State as “swamp lands subject to tidal over- 
flow.” Doubtless the grazing of his cattle thereon, was all the posses- 
sion which the then owner needed of the lands, and such possession, 
accompanied by the regular payment of taxes, as shown herein, is suffi- 
cient in law to supply a proper foundation for prescription. Giddens 
vs. Mobley, 37 Ann. 417. 

At all events plaintiffs are estopped from urging want of possession 
in 1878, either in these defendants or their predecessors, by reason of 
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their judicial admission to the contrary. Their petition in this case, 
tiled October 16, 1884, contains the following allegation : 

“That about nine years ago the aforesaid defendants, well knowing 
that they had no title to the aforesaid lands, or that their pretended 
title was in all respects vicious and defective, wrongfully and in bad 
faith entered upon and took possession of the above described lands, and 
have ever since illegally gathered for their own benefit. received, enjoyed and 
disposed of the fruits and revenues of said lands belonging to your peti- 
tioners, and worth the sum of four hundred dollars per annum, making 
three thousand six hundred dollars for the rents, revenues, use and oc- 
cupation of said lands during the past nine years, justly due and owing 
unto petitioners by defendants.” (Italics are ours). 

The allegation has reference to both the tracts of land now in suit, 
and it is palpably inconsistent with the contention that the tract of 
land now under discussion was not in the possession, illegal or other- 
wise, of the defendants prior to the year 1878. 


II. 


In support of their tax title to the second tract of land in contro- 
versy, defendants rely upon a tax collector’s deed, dated December 16, 
1871, which recites in substance that the property had been assessed 
in the name of H. L. Handley, that it had been seized for taxes, of 
which notice had been given, that the seizure had been duly adver- 
tised, that the sale took place conformably to the advertisement, on 
the 30th of September, 1871, and that the property was then and there 
adjudicated to Leonard Edgeomb for the sum of $121.90, which was 
duly paid. 

The authority of the tax collector was not disputed, but numerous 
irregularities in the assessment of the property, and in the manner of 
effecting the sale, are set up by plaintiffs as elements of nullity of the 
tax sale, evidenced by the deed which we have just described. 

In this connection we must repeat that we are not trying the legality 
or binding validity of this sale, but our investigation must be restricted 
to the question of the good faith of the purchaser at the sale, and of the 
belief which he had that he was acquiring a just title. 

The deed speaks for itself, and amply justifies the legal conclusion 
that it operated a transferable title of ownership in the purchaser, 
and hence that it was a just title. 

That feature of the case is so absolutely identical with the questions 
involved in the case of Giddens vs. Mobley recently decided by this 


Court, and reported in 37 Ann., p. 417, that we feel justified in adopt- 
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ing the reasoning of that case, as our reasons for the disposition of 
that part of the present case. 

We shall therefore content ourselves to refer to our discussion of that 
case and to the authorities which we quote therein, as amply sufficient 
to fairly and justly dispose of the points discussed by counsel on this 
branch of the case in hand. 

Great stress is laid by plaintiffs on alleged illegalities and irregular- 
ities which characterized the assessment, the seizure and the sale of 
these lands at the tax sale relied on by the defendants. Among others 
they contend that the assessment was in the name of H. L. Handley, 
and not in the name of H. LD. Hundley, who was the true owner; that 
the parish tax claimed of him was in excess of the limit imposed by law 
to the taxing power of the parish, and that the lands were not subdi- 
vided in lots for the purpose of sale as was required by the Constitu- 
tion and the laws then in force. 

The legal answer to these objections is that none of those defects or 
illegalities were stamped on the face of the tax collector’s deed, which 
is valid in form and contains a detailed recital of a compliance with all : 
the forms and other requirements of the laws then governing such 
sales. 

As we said in the case of Giddens vs. Mobley, we can but repeat 
here: “‘A possessor cannot be deprived of the right of pleading pre- 
scription, because he might by inquiry and careful examination dis- 
cover that his vendor had no title,” or that the tax sale under which 
he claims as a basis of prescription was defective on account of some 
latent illegality or irregularity. 

We now reach the question which was discussed on appeal only and 
on which the record is not satisfactory. 

It involves the proposition that plaintiffs, who were minors when 
they acquired the rights of their‘mother, had not been of age ten years 
previous to the institution of this suit, and that as prescription does 
not run against minors, it had been suspended a sufficient time to de- 
feat the plea as a means of defense. 

That the minority of plaintiffs suspended prescription as long as it 
lasted, is a proposition which cannot be controverted. C.C. arts. 3522, 
3544. The record shows that they were both minors in tie year 1869; 
and their counsel contends that one of them reached the age of major- 
ity in 1875, and the other in 1879, only. 

But on this point the record is absolutely silent. Hence we have no 
means of legally ascertaining the precise time at which they both 
reached their respective majority. It stands to reason that the point 
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is of vital importance to the final and just determination of the contro- 
versy, which hinges on the question of prescription. 

On the face of the record, and under the law, as we have shown. the 
case is with the defendants on their plea of prescription, but the ends 
of justice compel us to remand the case in order to sulve the question 
of the alleged suspension of prescription through and by means of the 
alleged minority of plaintiffs during a portion of the ten years neces- 
sary to sustain the plea; and for that reason only we must reopen the 
case and reverse the judgment appealed from. 

It is therefore ordered that the judgment of the district court herein 
be reversed; and that the case be remanded to the lower court for trial 
exclusively on the question of the alleged prescription of ten years by 
reason of the minority of plaintiffs extending to a time less than ten 
years before the 16th of October, 1884; the true intent of the trial thus 
ordered being to legally ascertain the precise time at which the two 
plaintiffs herein reached their respective age of majority, either by the 
lapse of time or by legal emancipation. Costs in both courts to abide 
the final determination of the cause. 





On APPLICATION FOR REHEARING. 

MANNING, J. Among the reasons urged by the defendants’ counsel 
why a reliearing should be granted, is that the opinion does not pass 
upon his plea of prescription of two, three and five years, and if the 
plea of ten years’ prescription should not be borne out by the evidence 
we have ordered to be taken, that he desires to avail himself of these 
shorter terms. Those pleas were not passed on because the case was 
rested on the ten years’ plea, but the defendants are not and will not 
be precluded from urging those pleas, if the longer term shall be found 
not to be sustained. 

Rehearing refused. 








No. 9636. 


SCANNELL & LAFAYE vs. R. BEAUVAIS.—JOHN HENNESSEY & Bro. 
THIRD OPPONENTS. 


If a vendor of pafts and pieces of machinery of a sugar mill, which are detachable, permit 
them to be sold confusedly with the mass of machinery and the sugar house, without 
provoking a separate appraisement of them, he loses his privilege upon them. 

A vendor of such pieces of machinery has no privilege upon the sugar-house and the acre of 
ground on which it stands and the other machinery in it, and if he ignores the priv- 
ilege he has and sets up and attempts to enforce the privilege he has not, he will lose 
that which he has and will be remediless. 
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PPEAL from the Twenty-second District Court, Parish of St. 
. \ James. Duffel, J. 
Sims & Poché for Plaintiffs and Appellants. 
A.J. Murphy for Third Opponents and Appellees. 








The opinion of the Court was delivered by 

MANNING, J. The plaintiffs provoked the sale of the defendaut’s 
sugar plantation by executory process. and bought it. Ou the day of 
sale, John Hennessey & Bro. filed a third opposition, claiming $2,- 
694 61, of which $2,400 was for machinery sold by them and alleged 
to be then in the sugar-house, and the residue was for repairs to ma- 
chinery. ‘They asserted a privilege superior in rank to the plaintiffs’ 
mortgage upon the sugar-house and the acre of ground upon which it 
stands. 

The machinery sold by the third opponents is described by them as 
“Two clarifiers and fittings; one copper evaporator and fittings; one 
skimming tank, in three compartments; two boilers; one steam and 


- mud dru, with fittings; one No. 3 Knowles plunger pump and steam 


pipe for same.” They prayed for and obtained an order for a separate 
appraisement of the sugar-house, acre of ground, and all the machinery 
therein contained, which was made, the separate appraisement amount- 
ing to two thousand five hundred dollars. The opponents did not pray 
for or obtain a separate appraisement of the machinery sold by them, 
and the same was sold by the sheriff with the plantation and all of its 
appurtenances, which were adjudicated to the purchasers, in globo. 

The plaintiffs answered the opposition by denying the existence of 
the privilege as claimed, but the opponents had judgment according to 
their prayer and the plaintiffs appealed. They have sold the planta- 
tion to other parties, and these join in the appeal. 

The sugar-house was built in 1870, and has been operated ever since. 
The machinery of the opponents was sold by them to the defendant in 
1883. The testimony is that the several pieces detailed above were 
movable by their nature and could have been removed without injur- 
ing the house or other machinery therein. 

The vendor of a movable has a privilege on it for the price : 

‘‘ But if he allows the things to be sold confusedly with a mass of 
other things belonging to the purchaser, without making his claim, he 
shall lose the privilege, because it will not be pessible in such a case 
to ascertain what price they brought.” Rev. Civ. Code, Art. 3228. 

The opponents allowed the parts or pieces of the machinery upon 
which they had a privilege to be sold confusedly with the other ma- 
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chinery and the sugar-house, and did not cause them to be appraised 
separately, nor did they claim or attempt to enforce a privilege upon 
them, but instead claimed the privilege upon the sugar-house and all 
the machinery and an acre of ground, and had these appraised sepa- 
rately. 

Had they claimed the privilege they really had upon the machinery 
they had sold, and caused it to be appraised separately, they could 
have enforced their claim. Caslin vs. Gordy, 32 Ann. 1285; McIlvaine 
vs. Legare, 36 Ann. 359. But they had no privilege upon the sugar- 
house and the machinery in bulk and ground. They ignored and 
abandoned the privilege they had, and set up and attempted to enforce 
a privilege they had not, and the penalty they suffer is the loss of what 
they might have secured, for they are now remediless. 

It is therefore ordered and decreed that the judgment of the lower 
court is avoided and reversed, and that the plaintiffs have and recover 
of John Hennessey & Bro., and of James M. Hennessey, liquidator of 
that firm, their costs on the third opposition in the lower court and the 
costs of appeal. 


Pocue, J., takes no part herein. 


No. 9676. 


In THE MATTER OF THE EstaTE OF JAcOoB E. MOsEMAN—ON OPPpo- 
SITION TO FINAL ACCOUNT OF ADMINISTRATOR. 

A policy of insurance on the life of a man vests the rights to the policy and to the fund 
arising on the happening of the loss, at the date of the execution of the contract. This 
has been frequently held in cases where third persons are the beneficiaries, and the 
same rule must apply when the beneficiary is the insured himself or “his administra- 
tors, executors or assigns."" Hence when such a policy is taken out by an unmarried 
man, the rights and interests thereunder belong to his separate estate, and do not fall 
into a community arising under a subsequent marriage. If in such case, premiums 
have been paid by the community, itis entitled to have such payments reimbursed to it 
as expenditures made by it for the benefit of the separate estate of the insured spouse. 

PPEAL from the Twenty-third District Court, Parish of Iberville. 


“ Talbot, J. 
Pugh and Folse for Opponents and Appellants. 


David N. Barrow, Contra. 


Alex. Hebert for the Administrator, Appellee. 


The opinion of the Court was delivered by 

FENNER, J. Jacob E. Moseman died intestate, having been twice 
married, leaving six children, offspring of the first nuptials, and a 
widow and one child of the second. 
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The active mass of his succession is composed of two items, viz: 
First. The sum of $3,012 91, amount collected on two insurance poli- 
cies on the life of deceased. Second. The sum of $396 45, an amount 
collected for salary due the deceased. 

The passive mass (as slightly amended in the decree of the court) 
consisted of $436 70, privileged debts, and $103 28, ordinary claims, 
besides $1,100 due to the children of the first marriage on account of 
paraphernal funds of their mother received and converted by de- 
ceased. 

The administrator, in his account, assigned the entire active mass to 
the community, deducted the entire passive mass (including the $1,100 
due the above children) therefrom, gave one-half the residue to the 
wife, and divided the other half equally between all the children. To 
this account the widow filed an opposition denying the existence of the 
debt of $1,100 allowed in favor of the children, and claiming that, if 
allowed, it should be paid as a debt of the separate estate of the hus- 
band out of his share of the community, and also claiming that she 
was entitled to the usufruct of the share of the community assigned to 
the children. ; 

The children of the first marriage also opposed the account on the 
ground that the sums received from the insurance policies belonged 
exclusively to them, or, if not, to the separate estate of deceased and 
not to the community of the secorfd marriage. 

Thereupon the widow filed a supplemental opposition, claiming 
that, in case the pretensions of the children of the first marriage should 
be sustained, she and her minor child would be entitled to the home- 
stead right of $1,000 on the ground of their necessitous circumstances. 
There were other grounds in the widow’s oppositions not necessary to 
mention. 

The judge, in his final decree, amended and restated the account, as 
follows: 

Ist. He approved the administrator’s assignment of the entire 
active mass to the community. 

2d. He held the debt due the children of the first marriage to be a 
separate, and not a community, debt. 

3d. After deducting the remaining passive mass from the entire 
active, he divided the residue between the widow and the husband’s 
succession. 

4th. From the latter’s half, he paid the debt due the children of 
the first marriage, and divided the residue equally between all the 
children, but decreeing the widow entitled to the legal usufruct of said 
residue. 
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From this judgment, the children of the first marriage have alone 
appealed. The widow obtained an order of appeal but failed to perfect 
the same by giving bond. Neither she, nor any appellee lias filed any 
answer in this court praying for any amendment of the judgment in 
their favor. 

The only error in judgment appealed from urged in this court by the 
only appellants before us, is as to the disposition of the sums collected 
on the insurance policies. 

The admitted facts are that, at the time when the policies were 
taken out, Moseman was a widower; that the policies were taken out 
for his own benefit and payable to “Jacob E. Moseman, his executors, 
administrators or assigns;” that he paid several premiums on them 
before his second marriage, and several after that event, the latter 
undoubtedly, out of community funds. 

The legal question is whether, under such circumstances, the money 
collected on the policies after his death, belong to the community or 
to his separate estate. 

Mr. Bliss, iv his work on Life Insurance, after quoting several other 
definitions, says: ‘‘The best one is that given by Bunyon, who says: 
‘The contract of life insurance is that in which one party agrees to 
pay a given sum, upon the happening of a particular event, contingent 
upon the duration of human life, in consideration of the immediate 
payment of a smaller sum, or certain equivalent periodical payments, 
by another.’” Bliss on L. I., § 3. 

Every man possesses an insurable interest in his own life, and he 
may insure it in his own favor, or in favor of any third person having 
the requisite interest therein. 

The contract creates certain rights and obligations which spring 
into existence the moment it is formed. Thus, at the date of the 
policies, Moseman acquired for himself the right to receive. at his 
death, through his executors, administrators or assigns, the sums stip- 
ulated to be paid, subject to the condition of compliance with his own 
engagements to pay the premiums as they fell due. 

This condition having been complied with, “has a retrospective effect 
to the day that the engagement was contracted.” C. C. 2041. The 
character of the interest and of the ownership thereof takes its impress 
from the date of the contract. 

This is the logical result and inevitable corrollary of the principle 
settled in our jurisprudence that the title and interest of the benefi- 


' ciary, when a third person, vest at the date of the cuntract, and are 


indefeasible thereafter without his consent. Succession of Kergler, 23 
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Ann. 455; Succession of Hearing, 26 Ann. 326; Succession of Clark, 
27 Ann. 270; Succession of Bofenschen, 29 Ann. 714; Pilcher vs. N. Y. 
L. I. Co., 33 Ann. 324. 

It is impossible to apply a different rule to the case where the bene- 
ficiary is the insured himself and his legal representatives after his 
death, and we are bound to hold that the interest of Moseman under 
these policies, having vested before his second marriage and at a time 
when he was a single man, belonged to his separate estate, and did 
not enter into the subsequent community. 

We are of opinion, however, that the community is entitled to reim- 
bursement of the amount of the several premiums which were paid, 
after the marriage, out of its funds, 

We are aware that, in the case of insurance by the husband for the 
benefit of the wife, it has been held that the latter takes the fund 
without liability to reimburse the community the premiums paid by it. 
Succession of Bofenschen, 29 Ann. 714. 

Without now affirming this decision on this point, it is sufficient to 
say that it rests on the principle that the wife receives directly from 
the insurance company and that the fund does not enter at all as an 
asset of the succession. 

This principle can have no application here, because the insurance 
is for the benefit of the succession and necessarily forms a part of its 
assets to be distributed according to law. Hence the premiums paid 
by the community fall under the common rule entitling it to reim- 
bursement out of the separate estate of all expenditures made by it for 
the separate benefit of the latter. 

These views obviously require a restatement of the entire account ; 
for while, in the condition in which this appeal is presented, we can 
make no amendment of the decree below except in favor of the appel- 
lants, and while the allowances made in favor of all the creditors must 
stand as to their amounts, yet as the provision made for their payment 
was so made upon the assumption that the whole estate was commu- 
nity, and as we aow transfer the major part thereof to the separate 
estate of the husband, it is essential that the creditors should be refer- 
red for payment to the respective estates to which the law entitles 
them to Took. 

As these questions have not yet been passed on by the lower court, 
we deem it best to remand the case for restatement of the account 
according to instructions. 

The same views apply to the claim of the widow aud minor for the 
homestead allowance of $1,000. We cannot pass upon it now. But, 
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as it was only conditionally presented to the lower court to be consid- 
ered only in case the insurance funds should be assigned to the sepa- 
rate estate, and as, that condition not happening, it was rever 
considered at all, we do not think she was bound to appeal from a 
judgment with which she was satisfied, or that she should be debarred 
from urging her claim, when, by the effect of our decree, the condition 
upon which her claim may arise has, for the first time, happened. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from, in so far as it fixes the amounts due-the several credit- 
ors, be affirmed, and that, in other respects, it be and is annulled, 
avoided and reversed; and it is now ordered, adjudged and decreed 
that the case be remanded to the lower court for a restatement of the 
account and for further proceedings according to law, with instructions 
to assign to the separate estate of the deceased the funds arising from 
the policies of insurance and to refund therefrom to the community 
the amount of premiums paid during the existence of the latter, and 
to distribute the separate and community estates according to law 
among the creditors heretofore recognized and the widow and heirs, 
without prejudice to the right of the widow and her minor child to 
assert her claim to the homestead allowance of $1,000, and to have 
the same passed on by the court according to the law and the evidence. 
Costs of this appeal to be paid out of the succession. 








No. 9497. ‘ 
JOHN McDouGALL vs. PASCAL MONILEZUN ET ALS. 


The last article of the Code defining litigious rights to be those which cannot be exercised 
without undergoing a lawsuit, does not apply to those litigious rights from which one 
can be released by paying the real price of the transfer under Art. 2652, because the 
next article particularly defines this latter right to be litigious whenever there exists a 
suit and contestation on it. These two articles regulate a particular kind of litigious 
right, and there must be an existing suit for the enforcement of it, or release cannot be 
had by paying the price of its transfer. 

The fact that a suit may be necessary to enforce a claim does not make the claim a litigious 
right. 

Where a peremptory exception, sustained below, has been reversed on appeal, and the 
record leaves in doubt whether a trial on the merits was had, the cause will be remanded 
for a trial thereof. 


PPEAL from the Twenty-fifth District Court, Parish of Lafayette. 
EX DeBaillon, J. 


Breaux & Renoudet for Plaintiff and Appellant. 
M. E. Girard, C. O. Mouton and C. D. Caffery for Defendants and 
Appellees. 





The opinion of the Court was delivered by 
MANNING, J. The plaintiff sues to recover a tract of land of seven 
hundred and twenty arpents, in Lafayette parish. He acquired title 
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from Otto Meine, in April, 1883, and Meine acquired from T. O. Starke, 
and Starke bought at a sheriffs sale in 1866. 

In 1873 and 1874 (Meine being then the owner) the land was forfeited 
for non-payment of taxes and was returned as forfeited to the Auditor’s 
office, in Dece:iber of 1874 and 1875, respectively. On the 6th of the 
following May (1876), the tax collector of Lafayette sold the land by 
public auction, and William Brandt bought it for $65 64, and received 
from the collector a deed which contained the usual stipulation that 
the owner might redeem the property within.six months. On the 31st 
of the same month, Meine redeemed the land and obtained from the 
Auditor his certificate of redemption, and this certificate was recorded 
in Lafayette the following month, June 15, 1876. 

It must be noted that Brandt was then the recorder, and himself 
recorded this certificate of redemption. 

Notwithstanding this certificate of redemption, obtained the same 
month that Brandt had bought at the tax sale, obtained too through 
the instrumentality of Brandt who was Meine’s agent, and notwith- 
standing this certificate had been recorded by Brandt himself officially 
in the next month after his purchase, he sold the land to one Salles in 
the following January (1877), and this Salles was the deputy of the tax 
collector and had himself signed the certificate of redemption before 
its transmission to the Auditor, wherein he certified that Otto Meine 
had redeemed the land and paid the forfeiture. 

Monzelun acquired from Salles four months after Salles took his deed 
from Brandt, viz: in May, 1877. These three are the defendants. 

During the progress of the trial the defendants peremptorily excepted 
that the plaintiff had bought a litigious right, the reprobation of which 
by law prevented his recovery. The court did not act on the excep- 
tion then and the parties proceeded, but the trial being concluded, 
judgment rested upon that exception alone. It was sustained, and the 
plaintiff had judgment for one hundred dollars, the price paid by him 
for the land, with interest from the date of his deed to the filing of the 
exception. 

Litigious rights are defined in the last article of the Code to be those 
which cannot be exercised without undergoing a lawsuit. This article 
is exclusively occupied with definitions, and begins with the declara- 
tion that whenever the terms of law-employed in the Code have not 
been particularly defined therein, they shall be understood as defined 
in that article. 

A litigious right had been particularly defined in the body of the 
Code in these words: A right is said to be litigious whenever there 
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exists a suit and contestation on the same. Art. 2653. We do not 
conceive that this anterior and particular definition overrides and super- 
sedes that subsequently and generally given. On the contrary the two 
articles are not inconsistent, as was pointed out in Peaison vs. Grice, 
6 Ann. 238, where the Court said: “It is only when forced to commence 
a lawsuit that it is ascertained that the claim cannot be exercised with- 
out undergoing a lawsuit, and it becomes a litigious right by the com- 
mencement and existence of the lawsuit.” 

The definition in Art. 2653 applies to that kind of litigious right 
which in the article next before is said one can be released from by 
paying the price at which it was bought. There are different kinds of 
litigious rights. Article 2652 permits him against whom a litigious 
right has been transferred to get released by paying the real price of 
the transfer, and the next article declares when a right is said to be 
litigious. The collocation of the two articles forces the conclusion that 
the kind of litigious right that one can be released from by paying the 
real price of it is that one, the enforcement of which is resisted by an 
existing suit. Else why the definition immediately following. These 
two articles are necessarily construed together. They form parts of 
the same subject-matter, and manifestly relate to and regulate the par- 
ticular kind of litigious right that is there under consideration, enact- 
ing first how one may be released from the attempted enforcement of 
a litigious right, and then defining what is the litigious right from the 
enforcement of which this means of escape is provided. 

The decisions of this Court have uniformly restricted the meaning of 
this kind of litigious right to the terms employed in Art. 2653. In 
Denton vs. Willcox, 2 Ann. 62, the Court dismissed the objection curtly, 
although from the note of the Reporter it appears to have been argued 
with citations of numerous authors. It was a purchase of a judgment 
which was final in that case. This was followed by Marshall vs. Mc- 
Crea, 2 Ann. 79, where the demand was unquestionably litigious at the 
date of the transfer, as it was the subject of a suit then pending, but 
that litigation had ceased and the Court said the demand had lost its 
litigious character by a judgment which had finally determined the 
rights of the parties. See also Consol. Assoc. vs. Comeau, 3 Ann. 553. 
In Pearson vs. Grice. 6 Ann. ut supra, it was emphatically said this 
Court has uniformly refused to avoid the sale of a thing on the ground 
that it was a litigious right unless suit had been brought to enforce the 
right at the time of sale, and this was cited and applied in Grayson vs. 


_ Sanford, 12 Ann. 646. This was succeeded by Billiot vs. Robinson, 13 
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Ann. 529, where the Court went further than it had yet done and held, 
although there was not a formal contestatio litis at the time of sale, it 
appeared from the particular facts of that case that the right purchased 
was litigious. There was, however, no abrasion of the general rule 
established by the antecedent decisions, the Court resting its judgment 
on the special facts of that case. 

There was no suit pending at the time of the purchase by the plain- 
tiff of this land, and the fact that a suit might possibly be necessary to 
enforce his claim to it does not constitute it a litigious right, and there- 
fore the exception of the defendants was improperly sustained. 

The affairs of modern commerce would be seriously hampered by a 
narrower construction of our codal provisions touching litigious rights. 
No one could safely purchase a mortgage-note lest perchance the maker 
of it should resist its payment by flimsy pretexts of the invalidity ot 
the mortgage, albeit his resistance might be merely for delay. 

Recurrence to the French authorities in the explication of the provi- 
sions of our Code corresponding to those of the Napoleon Code are 
rendered unnecessary when a series of our own decisions have settled 
the meaning of our own text, but as the lower judge quoted Pothier to 
sustain his ruling, it is pertinent to remark the fact that his teaching 
on this subject did not prevail in redacting the Napoleon Code: 

“Pothier enseignait que ces expressions comprenaient toutes les cré- 
ances qui sont contestées ou peuvent l’étre, eu total ou en partie, par 
celui qu’on prétend débiteur, soit que le procés soit deja commencé, 
soit qu’il ne le soit pas encore, mais qu’il y ait lieu de l’appréhender. 
Au contraire, le Président de Lamoignon n’admettait le retrait que 
lorsqu’il y aurait litige engagé, ce qui etait également professé par 
Rousseaud de la Combe et par Mornac. Les rédacteurs du Code ont 
atlopté cette derniére opinion et ils ont déclaré dans l’art. 1700, que la 
chose est censée litigieuse des qu’il y a procés et contestation sur le 
fond du drvit.” Répertoire Général, 5 tome, 910, secs. 70-2. See the 
full discussion of the French commentators in 13 Ann. 529-535. 

From the statement of the chain of title hereinbefore given, it is man- 
ifest that the plaintiff is entitled to recover. He derives from Otto 
Meine, who had redeemed the land from the tax sale within the time 
permitted by the statute under which it was sold. The defendant, 
Monlezun, derives his title from that tax sale, the effects of which had 
been nullified by the redemption. His immediate vendor is the dep- 
uty of the tax collector who had himself signed the certificate of re- 
demption, and his vendor in turn is the recorder who had recorded 
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that certificate. And all these acts had been done several mouths be- 
fore either of these defendants began to create that simulacrum of title 
which they urge now to defeat the plaintiff’s claim. Brandt and Salles 
were unquestionably in bad faith, and there is nothing in this record 
to shew that Monlezun was not in like condition. 

It is therefore ordered and decreed that the judgment of the lower 
court is reversed, and it is further decreed that the plaintiff have and 
recover of the defendants the tract of land described in his petition, 
with costs of both courts. 





DIssENTING OPINION. 

BerRMuDEZ, C.J. The right of the defendants to be relieved, de- 
pends upon whether or not the right acquired and sought to be enforced 
is a litigious right. 

The proof in the record leaves no doubt that when McDougall pur- 
chased from Meine he was fully aware that the pretensions of the latter 
to the land in question could not be enforced before the sale, without 
undergoing a lawsuit. 

He had been informed, in answer to overtures which he had caused 
to be made to defendants, that they would not yield, unless to the su- 
perior power of law. So that he was aware, not only that a suit was 
possible, but that it was certain. 

It is worthy of note that the purchase price was $100, for property 
actually worth several thousand dollars. 

The Code contains in its body two articles on the subject of litigious 
rights, viz: Art. 2447, which forbids the purchase of such rights by cer- 
tain officers of the law; and Art. 2652, which refers to all other persons 
whomsoever, against whom litigious rights may have been validly 
transferred. 

The former does not define litigious rights. The latter declares a 
right to be litigious whenever there exists a suit and contestation on 
the same. 

This declaration is undoubtedly correct, as far as it goes; but it is 
incomplete, for Art. 3556 (18) R. C. C., with which the Code closes, fur- 
ther defines litigious rights to be those which cannot be exercised with- 
out undergoing a lawsuit. 

Pothier, who wrote before the Napoleon Code was framed, and from 
whuse commentaries copious extracts were made and incorporated in 
that remarkable body of legislation, says: 

“On appelle Oréances litigieuses celles qui sont contestées, ou peu- 


. vent Pétre, en total, on en partie, par celui qu’on en prétend le débiteur, 
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soit que le procés soit déja commencé, soit qu’il ne le soit pas; mais il 
faut qu’il y ait lieu de ’appréhender.” Vente No. 584. 

After giving this definition, which sets forth with precision and par- 
ticularly what constitutes a litigious right, the author proceeds to illus- 
trate. 

His definition, though qualified by Merlin, is kindred to that which 
the latter himself gives while dealing with this subject. Vo. Droits 
jitigieux No. 1. 

Pothier’s definition was not however embodied in the Napoleon Code, 
which simply relates to such rights when actually in litigation. 

That definition was not adopted in the Code of 1808, which followed 
in the main the Napoleon Code; but the jurists who revised that body 
of laws thought differently from the ‘‘Conseil d’ Etat.” They amplified 
the existing legislation and perfected it by incorporating Pothier’s defi- 
nition substantially in the Code of 1825, which still rules under the 
name of the Revised Code of 1870. 

Hence it is, that although Articles 2652, 2653 and 2447 of our Code 
substantially correspond with Articles 1699, 1700 and 1597 of the French 
Code, no vestige of Article 3556 (18) is to be found in it. 

Article 1699, C. N., with which Article 2652 (2622) of the L. C. cor- 
responds, derives from two Roman laws (per diversas et ab Anastasio), 
made in dislike of buyers of suits. 

Pothier says that the legislation had for its purpose to put a stop to 
the cupidity of purchasers of litigious rights and to judicial contiover- 
sies. Pothier Vte. 591, Maleville, Conseil d’Etat, Dec. 31, 1803. 

In the case of Billiott vs. Robinson, 13 Ann. 535, in which the que s- 
tion of the construction of those various provisions of the Code of 1825 
(retained in that of 1870, R. C. C.) was presented, the Court, while pre- 
termitting any formal or decisive opinion, actually said: 

“If a technical contestatio litis had not been formed, the parties have 
admitted in their solemn acts that a real one was before them.” 

In Spears vs. Jackson, 30 Ann. 525, the Court did not undertake to 


solve the question. 
In Duson vs. Dupré, 33 Ann. 1132, the present Court announced, after 


quoting Pothier and comparing the various articles, that a litigious 
right is that which cannot be realized without undergoing a lawsuit, or 
a right touching which there exists a suit or a contestation. 

This conclusion is undoubtedly correct. 

The language found in Article 2652, that “a right is said to be liti- 
gious whenever there exists a suit and contestation over the same, is 
not a definition. 
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It is an illustration of what may be a litigious right. It is nothing 
after all, but this: that whenever there exists a suit and contestation 
touching a right, that right is sa?d to be litigious. 

To define is to express with precision the constituent ingredients of 
the essence of that which is to be defined—incongruous, accidental and 
extraneous features being left out—in such manner that the definition 
will not apply to any other object than that defined. 

The article does not assume to define with any particularity what a 
litigious right is in general. It merely declares that a disputed right 
in suit is a litigious right, and does not assume to propound that none 
but such litigated rights are litigious rights. 

There exists a material and glaring dissimilitude between litigated 
and litigious rights. 

The former are such as are actually contested in court; the latter 
such as may be disputed there, or are open to contestation. 

So that the words “litigious rights” would rather apply, in their gen- 
eral sense, to rights not in actual suit. 

Owing to the circumstances then, that the exact and full meaning of 
the terms litigious rights is not given in the article, it becomes neces- 
sary, in order to ascertain what are the true real characteristics which 
constitute essential ingredients or elements of a litigious right, to have 
recourse to-Article 3556, which was framed for the special purpose of 
expounding the signification of law terms used in the Code, and not 
therein particularly defined. 

Paragraph 18 of that article determines and announces broadly and 
emphatically that “litigious rights are those which cannot be exercised 
without undergoing a lawsuit.” 

This definition is essential. It is exact, full, precise and ample. It 
embraces within its extensive compass all rights, as well such as are 
actually in litigation before the court, as such as may eventually be liti- 
gated and which cannot be exercised without a lawsuit. 

From this view of the law, it is manifest that the right purchased by 
plaintiff and here sought to be exercised, was a litigious right to the 
knowledge of plaintiff and has not ceased to be such,.and that under 
the special provisions of Article 2652, the defendants are entitled to get 
released by paying to the transferee the real price of the tratisfer. 


I therefore dissent. 


Mr. Justice Poché concurs in this opinion. 
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On APPLICATION FOR REHEARING. 

MANNING, J. The defendants complain of our decree in every par- 
ticular. We adhere to our opinion on the question of litigious rights, 
but the record leaves a doubt in our minds whether the trial on the 
merits was had in full. The transcript is a bungle and may well have 
misled us, and as the judgment of the lower court was on the exception 
alone, we shall remand the case for a trial on the merits. The rehear- 
ing is granted. 

On REHEARING. 

MANNING, J. It is ordered and adjudged that our decree reversing 
the judgment below remain unaltered, and that the other branch 
thereof whereby final judgment was rendered in favor of the plaintiff 
is avoided and set aside, and the case is remanded to the lower court 
for further proceedings according to law, the defendants to pay the 
costs of appeal and those of the lower court to await the final decision 
of the cause. 

Bermudez, C. J., absent. 

Poché, J., concurs in the decree remanding the cause. 








No. 9660. 


C. D. Favror vs. Crry or Baton RouGe. 

The Supreme Court has no jurisdiction over tax suits regardless of the amount involved, 
unless the legality or constitutionality of the tax be in contestation. 

Hence in a suit which presents the question of the legality of a tax, and in which the tax is 
resisted on the further grounds of illegality of the assessment, and irregularities in the 
mode of levying and of collecting the tax, the court will entertain the appeal on one 
branch of the contestation, the illegality of the tax, and will ignore the appeal on the 
other branch of the case. 

A tax of ten mills by the city of Baton Rouge is not illegal because it does not conform to 
the limit of municipal power of taxation as fixed by the charter of 1878. That feature 
of the charter must yield to, and be controlled by Article 209 of the Constitution. The 
decision in the case of Laycock vs. City of Baton Rouge affirmed. 


PPEAL from the Seventeenth District Court, Parish of East Baton 
Rouge. Burgess, J. 


CO. D. Favrot aud Knox & Laycock, for Plaintiff and Appellant. 
H. F. Brunot and Favrot & Lawson, for Defendant and Appellee. 


MorTion TO Dismiss. 

The opinion of the Court was delivered by 
PocuE, J. A statement of the pleadings is necessary to a proper 
understanding of the grounds of the motion to dismiss this appeal. 
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Plaintiff enjoined the sale of his property for municipal taxes claimed 
thereon for the year 1882, and for several years previous thereto. 

His grounds are in substance : 

1. That the rate of taxation claimed of him is in excess of the 
restriction placed to the taxing power of the tity of Baton Rouge by 
its charter, which is Act 44 of 1878. 

2. That there was no legal assessment; that tax rolls had not been 
exposed for correction according to law; that the budget had not been 
published ten days prior to adoption, and defective descriptions of the 
property. 

The main ground of the motion is that the aggregate amount of the 

taxes herein involved is not equal to the lower limit of our jurisdiction, 
and that we are without jurisdiction over the questions involved in 
the alleged illegality of the assessment and of the mode of collecting 
taxes. : 
The point is well taken, It is conceded that the total amount of the 
taxes is not equal to our jurisdiction, and it is clear that questions 
involving the legality of the assessment and the mode of levying and 
collecting a tax, do not affect the legality or constitutionality of the 
tax itself, over which question alone this court has jurisdiction irre- 
spective of the amount involved. Adler, Goldman & Co. vs. Board of 
Assessors, 37 Ann. 507. State ex rel. David vs. Judges Court of Appeals, 
not yet reported. Henry C. Minor vs. J. C. Budd, sheriff, not yet re- 
ported. 

It follows that we have no jurisdiction over that branch of the case. 
Hence we must decline to consider the questions involving the alleged 
illegality of the assessment of plaintiff's property and the numerous 
alleged irregularities in the manner of levying and of collecting the 
tax, and as to that branch of the case, the appeal is ignored. 

On the merits, the only question involving the legality of the tax 
which is hérein resisted is the ground that, as the charter of the city of 
Baton Rouge limits its power of municipal taxation to the rate of tax- 
ation by the State, the limit to municipal taxation as fixed by the 
Constitution of 1879, does not apply or have reference to that corpora- 
tion, which remains restricted to the rate of six mills, as fixed by the 
Constitution for the State. 

The identical question was presented to us, was fully discussed, 
maturely considered and finally disposed of in the case of Laycock vs. 
City of Baton Rouge, reported in 36 Annual, p. 328. 

It is worthy of note that the attack on the taxing power of the cor- 
poration to the extent of ten mills was then led by the same counsel 
who represent appellant in the present case. 
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They now urge that the case was not then fully presented to the 
court. This modesty is very commendable, but candor compels us to 
say their argument presents no essential point which is not met in the 
opinion, and that their position has not been fortified by the lapse of 
time. ’ 
a We can add nothing to the reasons which support our decision in 
that case, and we must conclude, with the District Judge, that the 
point of resistance is without force, excepting for years previous to the 
year 1879. 

His judgment dissolved the injunction for the taxes claimed for the 
years 1879, 1880, 1881 and 1882, and we find it correct. Judgment 
affirmed. 


























No. 9646. 
A. A. FARMER vs. W. C. Hariey, Admr. 


A peremptory exception, which goes to the very foundation of the suit, such as the alleged 
nullity of the citation, should be decided in limine, hence it is bad practice in a court to 
refer similar exceptions to the merits. 

If there is no citation there can be no trial on the merits, hence the injustice ef subjecting 
the parties to the trouble and expense of introducing evidence on the merits, when 
eventually the case may go off on the exception. 

A judgment against an absent party on whom citation was served through his alleged attor- 
ney, in fact, but who is shown not to be such an agent, is practically against a party 
who is not legally before the court, and is therefore a nullity. 


A PPEAL from the Tenth District Court, Parish of Red River. 
4. Hall, J. 



















Kennard, Howe & Prentiss, for Plaintiff and Appellee: 


The beneficiary heir, residing out of the State, becomes, when he accepts the administra- 
tion of a suceession in this State, subject to the provisions of the law now embodied in 
Section 14 of the Revised Statutes of 1870. Suc. of Penny, 10 Ann. 292. 

Under the prayer for general relief the court will grant such further relief as the averments 
of the petition will justify. 

Espinola vs. Blasco, 15 Ann. 426, 427, and cases cited, 14 Ann. 719. 


Montfort S. Jones, on the same side. 


L. B. Watkins, for Defendant and Appellant: 


I, 
In the choice of an administrator the preference shall be given to the beneficiary heir over 
every other person, if he be of age and present in the State. R. C. C. 1042. 
The beneficiary heir is entitled to the administration of an estate, though he be nota resident 
of the State. 10 Ann. 290, Succession of Penny, R. C. C. 1045. 
It suffices that the heir be actually present when the application for administration is made. 
3 Ann. 262, Succession of Williamson 12 Ann. 610, Succession of Sloone. 
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II. 
If a beneficiary heir, who resides out of the State of Louisiana, may be appointed adminis- 
trator of a succession that is opened in this state, his subsequent non-residence could 
not constitute a ground for his removal therefrom, under R. C. C. 1158. 


It. 

The failure of an administrator to file an account furnishes no ground for his dismissal from 
office. If he has been ordered by the court to file an account and fails or refuses so to 
do, he may be removed for disoybeying the order. 28 Ann. 800, Succession of Head. 
34 Ann. 533, Congregation vs. Faculty. 

IV. 

The sale by an heir to astranger, of an unliquidated interest in a succession, does not con 
stitute the vendee an Aeir. He certainly could not become such without he had sub- 
jected himself to all the charges for which the estate is responsible. R.C. C. 884, 871, 


872, 873. 
Vv. 


In 1875, Mary Farmer, one of the collateral heirs of the deceased, the mother of A. A. 
Farmer, joined W. C. Hafliey, her brother, and aided him in procuring the administra- 
tion of the successjon of deceased, and her son and transferee is bound by his mother’s 
acts, and is estopped from disavowing or gainsaying them. T. pp. 8, 9. 

In 1877, Mary Farmer was one of the plaintiffs who instituted the suit of Heirs of Stephen 
and Seth Bedford vs. Williams and Dickson, acting through the present plaintiff, A. A. 
Farmer, as her agent. T. p. 11. 

On the 6th of December, 1880, this suit was compromised and the defendants’ title recog- 
nized, and therein A. A. Farmer appeared as her agent again. 

“One who buys the interest of an heir in a succession, the administration of which is closed , 
and the property of which is in the possession of the heirs, does not become liable for 
that heir’s share of the debts of the succession.”” 30 Ann. 440, Sevier vs. Gordon. 

Hence, he is without right, or responsibility, as an heir. 

Ve. 

When an heir assumes the quality of heir in an unqualified manner, in some authentic or 
private instrument, or in some judicial proceeding, the acceptance of the succession is 
express. R. C. C. 988. 

The effect of a simple acceptance of the succession, whether express or tacit, is such that 
when made by an heir of age, it binds him to the payment of all the debts of the succes- 
sion, personally and out of his own property. R. C. C. 1013, 1423, 992. 

‘ The institution of a suit ia the capacity of an heir of a decedent, or the sale by an heir of 
his interest, as heir in a succession, amounts to the acceptance of the succession, pure 
and simple.” 2 N.S.475; 8 N.S. 242, 2La. 299; R.C.C.947; 15 Ann.170; 3 Ann. 
502"; 29 Ann. 349; 21 Ann. 278; 25 Ann. 56; 30 Ann. 93; 29 Ann. 837; 25 Ann. 220, 56; 


33 Ann. 827. 
vil. 


The defendant administrator is entitled to appeal from a judgment of the court a qua—ren- 
dered ex gracia—destituting him from office as an unfaithful fiduciary, and, as he con- 
tends, without evidence ; and at the demand of one not an heir. R.C. C. 1160. 


The opinion of the Court was delivered by 


Pocus, J. This is a suit for the removal of the defendant as admin- , 


trator of the succession of Seth Bedford, opened in the year 1874. 
The principal complaint against him is that he permanently resides 


out of the State of Louisiana, that he has been absent continuously 








mf 
Se oe 


iio 


P 
i ha =e: 


. af 
he ik 


e 
ee oe 


bP 
aT Vere 


* 
noo 


SUPREME COURT OF LOUISIANA. 





Farmer vs. Hafley. 





for over one year without having provided for his place, as adminis- 
trator, being filled by another, and without rendering any account of 


his administration. 
Citation was prayed for and was served on I. F. Stephens, a resident 


of the parish, alleged to be the agent and attorney in fact of the absent 
and non-resident administrator. This action was met on the part of 
the defendant by peremptory exceptions, one of which was that I. F. 
Stephens was not then and had never been his agent as alleged. 

He also pleaded the exception of no cause of action, and several 
other exceptions which it is useless to enumerate. 

The exception of no cause of action was overruled, and by order of 
the court, all the other exceptions were referred to the merits. 

At a subsequent term of the court a default was entered against the 
defendant, and later on, during the absence from sickness of his coun- 
sel, a trial took place and a judgment was rendered overruling all the 
exceptions, removing the defendant as administrator and ordering him 
to file an account of his administration within a specified time. 

Defendant appeals from that judgment, and has embodied the sub- 
stance of his exceptions in an assignment of errors, in which he also 
charges error in the orde: of the court referring his exception denying 
the agency of Stephens, to the merits. That ground is sustained alike 
by reason and by law, and it will decide the fate of the controversy in 
the present appeal. The habit of referring exceptions which go to the 
very foundation of the suit, to the merits, by which process parties are 
unjustly subjected to heavy costs, in procuring unnecessary evidence 
which burdens the record on appeal, is unfortunately growing to an 
alarming extenf in the District Courts of the State. 

While it must be deprecated generally, it must be specially censured 
when the exception which is referred to the merits, is one which in- 
volves the legality of the citation, without which there can be no suit 
and therefore no trial. That is the nature of the question presented 
by Defendant’s exception to the capacitiy of Stephens as his alleged 
agent to stand in judgment for him. 

If Stephen’s was not the agent of Hafley, as alleged, the citation 
served on him was an absolute nullity, and the defendant was not 
before the court. If there was no party-defendant there were no 
merits to which the exceptions could be referred. 

The injustice of such a ruling is as great to the plaintiff as it is to 
the exceptor; it almost amounts to a denial of justice. 

The evidence which we find in the record shows conclusively that 
Stephens was not the agent or attorney in fact of the non-resident 
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administrator, hence the lower court rendered a judgment against a 
defendant without citation, or answer. 

The mere statement of the proposition carries with it the nullity of ; J 
the judgment. 

It may be true, as contended by appellant’s counsel, that Hafley, the 
absent administrator, had no authorized agent to represent him in 
court in matters connected with the succession, and that by means of 
which omission, he has actively violated the law and unpardonably 4 
neglected his duty. 4 

But it is yet more undeniable that no judgment can be rendered ‘g 
against him until he is properly and legally brought before the court. 

As these considerations have successfully sapped the foundation of ) ' 
the whole proceeding, the superstructure must crumble to the dust, : 
and nothing is left to do but to brush away the debris. | 

It is therefore ordered that the judgment appealed from be annulled, 4d 
avoided and reversed, and that plaintiff’s action be remanded to the 
lower court for further proceedings according to law, that he pay costs 
of appeal, and all costs from the service of citation, other costs to abide eS 
the final determination of the case. 



























No. 9677. 


SUCCESSIONS OF ZENON AND ELISE LABAUVE. 







An appeal does not lie from an order commanding an administrator to shew cause on a given 
day why he should not be ordered to furnish additional security for the faithful per- 
formance of his official duties. No irreparable injury can be wrought him by a mere 
order to shew cause. Non constat that on the trial of the rule it will be discharged and 
his bond will be found sufficient. 


PPEAL from the Twenty-third District Court, Parish of Iberville. 
Talbot, J. 











A. Talbot and Jonas & Nixon for the Administrator, Appellant. 
A. Hebert and F. E. Grace, contra. 













The opinion of the Court was delivered by 
MANNING, J. One of the heirs of these’ two successions moved for a f 
rule on D. J. Campbell, the administrator, to shew cause why he should ; 
not be ordered to furnish an additional bond, and the rule was ordered 

to issue. The administrator moved to rescind that order, which being : 
refused he appeais. 
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On Motion TO Dismiss. 

The grounds of the motion are: 

Ist. ‘‘That the motion to rescind is in the nature of an exception of 
no cause of action, and was tried on the face of the papers without evi- 
dence.” 

If the motion to rescind is in the nature of an exception of no cause 
of action, it was properly tried on the face of the papers without evi- 
dence. There is no other way to try that exception. 

2d. That the order overruling the motion to rescind is interlocutory 
and works no irreparable injury, and that the rule has not been tried 
on its merits. 

That ground is well taken. 

The motion for the rule opens with irrelevant and unnecessary alle- 
gations, such as that the administrator had qualified under a bond 
never approved by the court, that the sureties are non-residents of the 
parish, that he has not administered the estate with care and prudence 
and has made payments or distributions in an arbitrary manner, and 
the like—all tending so to confuse the mover’s pleading that until we 
read his concluding allegation and his prayer for relief it seems doubt- 
ful whether his motion has not for its object the removal or destitution 
of the administrator, which would ensure its dismissal under the rule 
recognized in Succession of Sullivan, 25 Ann. 474, and Succession of 
Calhoun, 28 Ann. 323. 

The last and substantive allegation is that a plantation belonging to 
the successions has lately been sold and the proceeds thereof are in the 
hands of the sheriff, and that the mover believes and has reason to fear 
that these proceeds will be lost to the estates if they are suffered to go 
into the hands of the administrator under the existing condition of his 
bond. Then follows the prayer, and the nature of the proceeding is 
determined by the relief sought therein: 

‘Wherefore your appearer moves the court and prays for a rule to 
issue commanding said administrator, within a delay to be fixed by the 
court, to shew cause why he should not furnish an additional bond with 
good and solvent security conditioned according to law, before the 
amount now in the hands of the sheriff of this parish shall be paid to 
him; and your appearer prays that the sheriff be ordered to hold said 
sum during the pendency of this rule and until the further order of this 
court.” 

This shews that the relief sought is that sanctioned by Sec. 10 Rev. 
Stats., which authorizes any person interested to require an adminis- 
trator to give new and additional security for the faithful performance 
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of his duties as often as the court, on motion to that effect, may judge 
it to be necessary. 

The rule was ordered to issue commanding the administrator to shew 
cause on the first day of the next term why he should not furnish addi- 
tional security, and the sheriff was ordered to retain in his hands the 
proceeds of sale of the plantation, but should the administrator furnish 
additional security approved by the court pending the rule, then that 
the funds in the sheriff’s hands be turned over to him. 

The appeal is really from this order, although in form it is from an 
order refusing to rescind it. 

The terms of the order shew that irreparable injury cannot be done 
by it. Non constat but the rule will be discharged on trial and his 
bond will be adjudged sufficient. The administrator has not been or- 
dered to furnish the security or be dismissed. It has not been decided 
that he shall furnish additional security, nor that the mover has estab- 
lished the truth of his allegation of insecurity of the funds under the 
administrator’s bond as it now stands. The order is merely that he 
shew cause why he should not be ordered to give additional security, 
and meanwhile that the sheriff keep the particular fund lately realized. 
But as if to deprive the administrator of any cause of complaint, and 
to exhibit unmistakably the lower judge’s conception of the nature of 
the proceeding, he added to his order that the administrator should 
receive the fund before any trial of the merits of the rule if he should 
give security approved by the court. 

When the trial of the rule has been had below, and the evidence has 
been submitted and there has been judgment, the party injured thereby 
may be entitled to an appeal, but just now it is premature. 

The appeal is dismissed. 


DISSENTING OPINION. 


Pocué, J. I think that the motion to dismiss this appeal should 
have been denied. 

Conceding that the motion to rescind the orders issued against the 
administrator should be treated in the light of an exception, I find that 
on the trial appellant had filed in evidence his letters of administra- 
tion, and among the numerous allegations contained in the rule, and 
which are declared by the majority as irrelevant, I find none which 
points out any defect in the bond,‘occurring since the letters of admin- 
istration had been issued. As those allegations make up the only 
grounds of the rule, and {they are discarded as irrelevant, it appears 
that there are no allegations at all. 
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Now, our jurisprudence has settled the rule that “letters of adminis- 
tration make full proof of the party’s capacity until they be revoked. 
They must have their effect, and the regularity of the proceedings on 
which they issued cannot be examined collaterally.” Duson vs. Dupré, 
32 Ann. 898, and authorities therein cited. 

It follows, therefore, that the allegations in the rule, which were a 
collateral attack on the validity of the letters of administration, were 
not sufficient to disclose a legal cause of action, even under Section 10, 
Rev. Stat., and that the administrator’s exception should have been 
maintained, and hence that he has suffered irreparable injury from a 
judgment which thus allowed a collateral attack on his capacity. 

Under the allegations that his bond was void ab initio, the order made 
against him to furnish a new bond implies the judicial assertion that 
his bond is defective and that his office should be vacated. 

As a consequence of that order, the effect is to withhold from him 
the funds belonging to the successions which are under his administra- 
tion, which is thus paralyzed. He is suspended from his functions 
quoad those funds, and it is easy to see that he may thus be irrepara- 
bly injured. 

If he cannot at this time appeal from a judgment which produces 
such effects, it is difficult to perceive at what time or at what stage of 
the proceedings the right to appeal will accrue so as to afford him 
effective protection. 

I therefore dissent from the opinion and decree of the majority. 








No. 9648. 


J. M WoopwarpD, Apmr., W. T. Woopwarp. ApMR., SUBSTITUTED, 

vs. J. T. S. THOMAS ET ALS, 

The administrator of a succession which, though appatentiy solvent, owes debts and is 
unsettled, and which the heirs, though present, have never accepted, may bring a real 
action for the revendication of property claimed to belong to the succession and held by 
adverse title not derived from the decedent, in his own name and without joining the 
heirs 

The law and jurisprudence on the subject fully reviewed. 

PPEAL from the Tenth District Court, Parish of Red River. 
Hall, J. 





L. B. Watkins, for Plaintiffs and Appellants : 


I. 
In case heirs neither accept nor reject a succession, it becomes the duty of the judge to 
appoint one as administrator. R.C. C. 1041. 
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In such case the beneficiary heir is entitled to preference. R.C.C. 1042. 

Administrators thus chosen have the same powers, and are subject to the same responsibili- 
ties as the curators of vacant estates. R.C. C. 1049. 

Administrators thus appointed shall proceed to the sale of the property of the successton, 
and to the settlement of its affairs, and to the distribution of the surplus, above debts, 3 
among the heirs. R. C. C. 1058. oe 

The powers and duties of administrators extend further, and are broader and more compre- ; 

hensive than those of curators of vacant successions and absent heirs, and extend to all 

suits in which they are obliged to act. R.C.C. 1155. 


I. ro 

There is no analogy between the powers of an administrator and those of an executor. Those Pa 
of the latter are alone derived from dispositions mortis causa. R. C. C. 1570, 1574, 1659. 

If the testator has not given his executor seizin of his property, the latter cannot acquire 


it. R.C.C. 1659. 
pees 


The cases chiefly relied upon by the judge a quo were those in which the powers of execu- 
tors were defined. 6 La. 97; 34 Ann. 322; 37 Ann. 418; 9 Ann. 302; C. P. 123. 
In such cases it was nececsary that the heirs be made parties. 


rv. 

In another class of cases cited by him, the court held that an administrator cannot sue to 

annul simulated acts of the intestate, whose succession he represents, 21 Ann. 150; 18 
Ann, 51; 6 Ann. 494; 14 Ann. 610; 12 Ann. 684, 759; 30 Ann. 580. 

Otherwise if the rescission of such acts be necessary to pay debts of deceased. 


Ve 

This suit was brought to annul a tax sale. It does not fallin either category mentioned. In 
such case an admnistrator has full authority. R.C.C. 1049,1155; C. P. 111; 9 Ann. 
589; R. C. C. 51, 1113; 26 Ann. 214; 14 Ann. 156; 33 Ann. 1225, 1057. 



























Egan & Pierson for Defendants and Appellees: 


When the succession is so abundantly form ventl property in possession, and the widow and 
heirs are all of age and present in the State, (to whom alone the residuum belongs after 
paying debts ) the administrator alone without being joined by the heirs and widow, 
(who alone are interested), cannot sue for or stand in judgment to annul an alleged tax 
sale under which defendant claims, and is in possession under a tax sale made of the 
property, as that of « third person prior to the death of the deceased, whose succession 
is being administered. 37 Ann, 417, 34 Ann. 322; 30 Aun. 576-80; 21 Ann. 150; 9 Ann. 
213-302 ; 6 La. 97. 

An amendment to pleadings is where a party to the suit offers to amend or alter his plead- 
ings previously made in court. C. P. 419. ‘But a petition by third persons asking to 
become parties to the suit, either by joining the plaintiff or defendant or by opposing 
one or both, is an intervention. C. P. 389. 

An amendment or intervention comes too late after judgment sustaining the peremptory 
exception of want of proper parties and of no cause of action in the plaintiff's petition. 
35 Ann. 281; 34 Ann. 323; 7 N. S. 645. 


The opinion of the Court was delivered by 
FeNNER, J. This is an action of revendication of certain real estate, : 
claimed as the property of the succession, but in the adverse possession 


of a third person under a title derived from a tax sale, which is alleged 
to be null and void. 
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The action was brought in the name of the administrator alone and 
was met in limine by an exception that the plaintiff in his petition 
“has set forth no necessity or right to bring this suit without joining 
the heirs as co-plaintiffs with him or that it is necessary that he should 
recover the property in question in order to discharge the debts and 
charges of the succession,” and that “ the heirs should have been joined 
as parties to the suit.” 

This exception was overruled by the court and thereafter the defend- 
ants filed answer to the merits. 

Subsequently the defendants filed the following peremptory excep- 
tion: “That this is a real action, and all the heirs are present and 
represented in the State; said succession is solvent. Defendants 
except that, this -being a real action, the right of property and the 
right to bring this suit rests alone in the heirs and not in the adminis- 


trator.” 
Plaintiff opposed to this exception the ruling on the former exception 


as res judicata; but the court overruled this plea on the ground that 
the subject matter of the two exceptions was not the same. This was 
not error. The first exception went to the sufficiency of plaintiff’s 
allegations on the face of the petition, and the-ruling on it merely 
decided that it was not essential for an administratior, in bringing 
such an action, to allege the solvency of the estate or the absence of 


the heirs. 
The second exception tendered an issue of fact and assumed the 


burden of proving the facts alleged as a basis for the legal right 
claimed. The issues were different and the judge rightly overruled 


the plea of res judicata. 
On hearing, the proof showed that all the heirs were majors and 


present in the State. On the question of solvency, the evidence of a 
single witness was introduced showing, in substance, that the inven- 
toried value of the succession property, consisting of lands, was about 
$16,000 ; that the succession owed debts of about $1,600 to persons 
outside of the family, besides a claim in favor of one of the heirs of 
$4,000 or $5,000, concluding with the statement: ‘The succession is 
solvent and is worth, at the inventoried value, some $6,000 or $8,000 
over and above the amount of its indebtedness.” 

Upon this evidence, the judge maintained the exception and dis- 
missed the suit, basing his ruling on the legal proposition that the 
administator of a solvent succession, when the heirs are present or 
represented, cannot maintain a real action, in his own name, without 
joining the heirs as parties. 
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The question presented is, whether an administrator of a succession, 
which has never been accepted by the heirs, and which, though appa- 
rently solvent, owes large debts, can maintain a real action to recover 
property claimed to belong to the succession and held by adverse title, 
not derived from the decedent, and the attack on which involves no 
assault upon the latter’s acts. 

We have examined every case referred to by the judge a quo or by 
the defendant’s counsel, or which we have been able to find in the 
books, without discovering one applying the necessity of making the 
heirs parties in such an action, to an administrator situated like the 
plaintiff herein. 

We shall now review them in their chronological order : 

Executors of Hart vs. Boni, 6 La. 97, was an action by executors with 
seizin, to annul a donation intervivos of decedent, and it was held that 
such executors could maintain the real action, but that, if the heirs 
were interested and wero present or represented, they should be made 
parties. 

Scott vs. Key, 9 Ann. 213, was a case where the defendant was 
administrator of one who had died in possession of slaves and mova- 
bles which had been duly inventoried as part of his estate and were 
held by the administrator in his capacity as such. He had paid all the 
debts of the succession. An action was brought against him individu- 
ally, for the property, as a trespasser; and the court held that he 


should have been sued as administrator and that the heirs should be 
joined with him. 


Cronan vs. Executors, 9 Ann. 302, simply enforced the letter of Arti- 
ele 123, C. P., that ‘all real actions must be brought both against the 
executor and the heirs present or represented.” 

Succession of Weigle, 18 Ann. 49, involved the right of an adminis- 
trator to attack authentic acts of his decedent on the ground of simu- 
lation, when not alleged to be in fraud of creditors, and the court, 
doubting whether judgment in the case would be binding on the forced 
heirs who could alone attack such acts, remanded the case to allow 
such heirs to become, or be made parties. To same effect, see 6 Ann.. 
494; 14 Ann. 610; 12 Ann. 684, 759. 

The same case, 21 Ann. 150, simply held that, the heirs being neces- 
sary parties and having become parties, they should have been made 
parties to the appeal which, in failure thereof, was dismissed. 

Ledoux vs. Burton, 30 Ann. 576, was an action by the administrator 
of a succession which had no creditors attacking the validity and reality 
16 
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of sales made by the decedent, and the Court held that the heirs pres- 
ent or represented were necessary parties to such an action. 

Bird, ex’r, vs. Generes, ex’r, 30 Ann. 576, simply enforced the letter 
of C. P. 123. 

Giddens vs. Mobley, 37 Ann. 417, was the case of an executor of a 
foreign decedent whose debts. legacies and charges had all been paid, 
who qualified in this State solely for the purpose of suing for land sit- 
uated here; and we held that, under such circumstances, the “land 
had devolved to the heirs, who alone could sue for it.” 

It is obvious that none of the foregoing cases touch the question now 
before us. They all rest upon the peculiar powers of executors or upon 
the particular status of the administrators in the several cases, viz: 
when, in the absence of creditors, the administrator assumed to assail 
acts of the decedent which only forced heirs could be heard to attack. 

On the other hand, in the case of Pauline vs. Hebert, 14 Ann. 156, 
which was a real action brought against the administrator alone, and 
where the latter’s capacity to stand in judgment was raised, the Court 
said: ‘‘We see no objection to the form of the action. The heirs may 
not have accepted the succession, and as the administrator must rep- 
resent the creditors also, we see no objection to his standing in judg- 
ment for the protection of the rights of all parties in the effects of the 
succession entrusted to his administration. The article (123) of the 
Code of Practice relative to testamentary executors is not applicable. 
The powers of the testamentary executor weie very different from 
those of the administrator.” 

Turning now to the textual provisions of our Codes, we find that 
there are four classes of persons to whom are confided the administra- 
tion of successions, viz: Ist. Executors, when there is a will; 2d. Cu- 
rators of vacant estates, when the heirs are unknown or reject the suc- 
cession; 3d. Curators of absent heirs, when the heirs are absent and 
not represented in the State; 4th. Administrators, when the heirs, 
though present or represented, do not accept or reject the succession, 
but avail themselves of the benefit of inventory. 

With regard to executors, Art. 123 of the Code of Praetice especially 
provides that real actions cannot be brought against them without 
making the heirs parties; from which it is inferred that a like rule ap- 
plies to real actions brought by them, though this is not settled as to 
all cases. But if it had been intended that the same rule should apply 
to administrators, it is strange that it should not have been so expressly 
provided. On the contrary, Art. 122 provides that all kinds of actions 
may be brought against curators of vacant successions, and that judg- 
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ments rendered against such curators shall be “as valid and efficacious 
as if they had been rendered against the heirs themselves.” 

We note the language employed in the first clause of the article, viz: 
‘*When all the heirs are absent and not represented in the State,” but 
such language is surplusage as applied to curators of vacant estates, 
which are only vacant when the heirs are unknown or reject the suc- 
eession. This and other clauses of the article apply to curators of ab- 
sent heirs. 

Besides, Art. 1113 of the Civil Code had already provided that all 
kinds of actions should be brought against the curators of vacant suc- 


-cessions. . 


Now, when we read in Art. 1049 of tle Civil Code that administra- 
tors “‘have the same powers and are subject to the same duties as the 
curators of vacant estates,” we naturally assimilate their rights to sue 
and be sued to those possessed by such curators rather than to those 
of executors. 

Besides, Art. 1058 of the Civil Code requires administrators to settle 
all the affairs of the succession and, after payment of the debts, to pay 
over the surplus to the heirs. 

This implies the right and duty to recover the property, as much as 
to collect the debts, of the succession. Otherwise he cannot settle its 
affairs and ascertain the surplus. It is not for him, it is true, to assail 
the validity of acts done by the decedent, unless necessary for the pro- 
‘tection of creditors; and it he have already settled all the debts and 
charges of the succession, it is improper for him to institute new ac- 
tions, because the objects of his agency have been fulfilled and he 
should give way to the heirs who are the only persons interested and 
may assert their own rights. 

But certainly, so long as the debts are unpaid and the affairs of the 
succession are unsettled, if he discover property belonging to the suc- 
cession held by adverse title not derived from the act of decedent, it is 
his duty to reclaim it, and he has the right to sue for it without joining 
the heirs. 

Such heirs are exercising their legal right of awaiting the settlement 
of the succession, in order to receive what may come to them without 
incurring liability for its debts; and for the preservation of this right 
it is essential they should do no act indicating an intention to accept 
or which they would have no right to do except in the quality of_heirs. 
C. C. 988. They could not join in a suit for succession property except 
in the quality of heirs, though perhaps, under Art. 998 they might es- 
«cape the effect of acceptance by proper ‘reservations and protesta- 
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tions.” But if they prefer to stand aside and let the administrator act 


in his own name, we see no reason why they should not be permitted 


to do so. 


Under the circumstances of this case, we think the administrator had’ 


the right to stand in judgment and that defendants’ exception should 
have been overruled. 

It is, therefore, ordered, adjudged and iets that the judgment 
appealed from be annulled, avoided and reversed; that the exception 
of defendants be overruled at their costs; and that the case be now 


’ remanded, to be proceeded with according to law, defendants and ap- 


pellees to pay costs of this appeal. 





Succession OF SETH BEDFoRD.—IN THE MATTER OF THE APPLICA- 
TION OF A. A. FARMER TO BE APPOINTED PROVISIONAL ADMINIS- 


TRATOR. 

An administrator of a succession against whom a judgment has been rendered in order to 
remove him, has the right of appeul from said judgment, and having perfected such an 
appeal, he has a right of appeal from an order of the court appointing another person to 
succeed him in the administration of th succession: such an appeal may be treated as 
an auxiliary to the other. 

The Supreme Court has jurisdiction over a content involving the right of administration of a 
succession, if the assets of the latter exceed $2,000. * * 


PPEAL from the Tenth District Court, Parish of Red River. 
Hall, J. 


J. D. Roach, Kennard, Howe & Prentiss, and M. 8S. Jones, for Ap- 
plicant and Appellee. 


I. B. Watkins, for Opponent and Appellant : 


I, 
Since the revision of the Civil Code and Statutes, in 1870, there has been no law in force, 
authorizizing the appointment of a provisional administrator, with the exception of Act 
87 of 1870, creating the office of public administrator, excepting the parish of Orleans, 
same was repealed by Act 74 of 1877. 30 Ann, 101, Succession of John Clark. 
II, 
Upon the applicant’s own showing, he should have ceen required to give bond for $25,000 


R. C. C. 1127, 1048. 
Iii. 


An appeal lies from an order appointing, as well as from an order removing an administra- 
tor. R.C. C. 1120, 1160, 
An appeal lies from a chamber’s decree. Act 75 of 1804; 34 Ann. 599, 588; 37 Ann. 232, 261 ; 


21.Ann, 733. 
IV. 


Had the appointee been qualified, an injunction would lie. 30 Ann. 507. 
Vv. 
The suspensive appeal of Hafley did not prevent Farmer from qualify ing, if he had furnished 
proper bond. R. C. C. 1120, 1127, 1048. 
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Motion TO DIsmiss. © 

The opinion of the Court was delivered by 

Pocus. J. This appeal is a sequel of the question just decided im 
the case of A. A. Farmer vs. W. C. Hafley, No. 9446, on the docket of 
this Court, and reference is made to that decision for a full statement 
of the facts which have a bearing on both cases. 

After the finality of the judgn.ent.which purported to remove Hatley 
from the functions of administrator of the succession of Seth Bedford, 
Farmer asked and obtained an order ‘appointing him provisional 
administrator of that succession on a bond of one hundred dollars. 

This appeal is taken by Hafley from, that decree, and the grounds of 
the motion to dismiss urged. by Farmer will now be considered in the 
order in which they are presented by counsel : 

1. That no appeal! lies from the order appointing Farmer, and this 
court is without jurisdiction. | 

As the whole case has been submitted “on the face of the record 
and on the motion to dismiss,” without oral argument or brief, by 
appellee’s numerous counsel, we are left to surmise the precise mean- 
ing of this ground, as well as of the others, from the language used, 
and which is ‘somewhat indefinite. 

The right to appeal from such an-order as is herein -brought-up is 
granted in terms by Article 1120 of the Civil Code. True, the law 
provides that the appointment is not retarded in its effect’ by the 
appeal, but in a motion to dismiss we are not concerned with the effect, 
but only with the right, of appeal. Succession of Clark, 30 Ann. 804. 

In the absence of specifications we are left in the dark as to the 
ground of our want of jurisdiction, but if it be ratione materia, we find 
a ready answer in an allegation in Farmer’s petition for the removal 
ef Hatley as administrator, which is part of this record. He sets forth 
that “there still remains in the succession assets, consisting of rights 
and credits, and causes of action, amounting in value to $19,800.” 
This strongly points to our jurisdiction over the contested appoint- 
ment of an administrator for such a succession, and corroborates the 
jurisdictional allegations in the petition supported by affidavit of 
appellant’s attorney. 

2. That in any event no suspensive appeal could be taken there- 
from. 

The appeal was taken both in the suspensive and devolutive forms. 
If under the law it cannot suspend the execution of the judgment, it is 
certainly good as a devolutive appeal. Under a motion to dismiss an 
appeal it is not necessary to decide the specific character of the appeal. 
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3. That even if an appeal lies, it has not been taken and perfected 





according to law. 

Again we are left to surmise the precise meaning of general and 
loose allegations, which, in justice, should be overruled without giving 
any reasons. 

But the record shows that the appeal was prayed for by petition, 
and granted by the clerk of the court, in the absence of the judge from 
the parish, and the law vests the clerk with full power in such cases. 
Act No. 75 of 1884. 

The record further shows that citation of appeal was prayed for, and 
served on appellee, that a bond of appeal was furnished in accordance 
with the terms of the order of appeal, and that the transcript was filed 
here even before the date on which the appeal had been made return- 
able both according to law and according to the order. If anything 
else is required, counsel for appellee have omitted to inform us. 


4. That said W. C. Hatley has shown no appealable interest herein. 


As the administrator proposed to be ousted in the case of Farmer vs. 
Hafley, he had undoubtedly an appealable interest in that judgment. 
The record shows that he had taken and perfected a suspensive appeal 
therefrom, he therefore had the right to bring up the present appeal as 
an auxiliary to the other. C. C. 1160; Brown vs. Brown, 30 Ann. 504 ; 
Succession of Clark, 30 Ann. 804. 

We are not concerned with the question involving the effect of his 
appeal on the appointment of appellee pending his appeal. 


The motion to dismiss this appeal is therefore overruled. 


On the merits, the judgment appealed from, which is merely a con- 
sequence of the judgment which purported to remove Hafley as admin- 
istrator of the succession of Seth Bedford, must therefore share the 
same fate. Under the effect of our decree in that case, Hafley remains 
administrator of the succession, hence there is no room for a provis- 
ional administrator or any other kind of succession representative; 
therefore the appointment of Farmer falls as a natural sequence from 
the reversal of the judgment which purported to create a vacancy in 
the office of administrator of the succession. 


We do not propose to discuss the legality of the appointment of a 
provisional administrator, or the alleged illegality of such an appoint- 
ment, or the legal effect of any act which Farmer may have performed 
as provisional administrator, whether such an office is known to our 
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laws or not. Our conclusion is simply that there was no vacancy to 
fill, and that any and all appointments, whether legal per se, or not, of 
administrators to a succescion already administered, are void. 

It is therefore ordered that the judgment or decree appealed from be 
annulled and set aside, and that Farmer’s application for appointment 
as provisional administrator of the succession of Seth Bedford be 
rejected, and that he be condemned to pay all costs in both courts. 


THE STATE EX REL. JAs. E. TRIMBLE vs. JUDGE OF THE THIRD 


JUDICIAL, DistrRIcrT. 
Prohibition lies against a judge who takes jurisdiction to decide a plea of recusation against 
« himself, on the ground that he had been employed as advocate in the cause. 

A rule, taken in a cause in which final judgment has been rendered, calling defendant to 
show canse why a writ of capias ad satisfaciendum should not issue, and why he should 
not pay the judgment or be sent to prison, is a proceeding in the same cause, and the 
judge who has been employed as advocate, even before the judgment, is subject to recu- 
sation. Nor is the case affected by the fact that he had been the counsel of the party 


who claims bis recusation. 


. eee for Prohibition. 
A. 


W. S. Benedict for the Relator. 


The opinion of the Court was delivered by 

FENNER, J. Relator applies for a writ of prohibition restraining the 
respondent judge from proceeding further in the trial of a certain issue 
arising in the case of School Board of Union Parish vs. J. E. Trimble. 

The complaint is that the relator had filed a plea of recusation of the 
judge, under Art. 338 C. P. and Act 40 of 1880, on the grounds that he 
had been ‘employed as advocate in the cause;” that the judge refused 
to recuse himself, and refused to refer the plea to a judge ad hoc for 
trial, but himself tried and overruled the plea and maintained his right 
to try the cause. 

Irrespective of the merits of the plea of recusation, it is clear relator 
is entitled to the relief sought, under our opinion as expressed in a very 
recent case, where we held, on both principle and precedent, that a 
judge is incompetent to determine a plea of his own recusation, but 
must refer it for trial to a judge ad hoc called for the purpose. State 
ex rel. Segura vs. Judge, 37 Ann. 253. 

The only difference between that case and the instant one is, that in 
the former the ground of recusation was being personally interested in 
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the cause, while here the ground is having been employed as an advo- 


eate. It is a distinction without a difference, so far as the principle 


involved is concerned. 

The facts are, that the judge had been relator’s own counsel in the 
case of School Board vs. J. E. Trimble, which was finally decided in 
this Court in 1881, and is reported in 33 Aun, 1073. 

The proceediyg now taken is a rule on defendant to show cause why 
a writ of capias ad satisfaciendum should not issue, and why he should 
not pay the judgment or go to prison. 

This rule is undoubtedly a proceeding in the cause of School Board 
vs. Trimble, in which the judge had been employed as an advocate. 
The high character of respondent renders superfluous his assurance 
that he has no interest in the controversy. But that is not the ques- 
tion. The law has mauve interest one ground of recusation and em- 
ployment as an advocate another. Each is independent and equally 
effectual. 

Nor does it make any difference that the judge had been relator’s 
own counsel. The law makes no such distinction and we cannot make 
it. Nor does the law make any distinction between proceedings in a 


cause after and before judgment, or between proceedings before or 


after cessation of employment as advocate and settlement of all claims 
thereunder. 

The law is unambiguous and we must apply it as we find it. If the 
proceeding (not merely formal) is in a cause in which the judge has 
been employed as advocate, the condition of recusation prescribed by 
the law is fulfilled. See on the general subject: Bryan vs. Austin, 10 
Ann. 612; Amacker vs. Varnado, 19 Anp. 381; State vs. Judge, 27 Ann. 
225; Succession of Fuqua, 27 Ann. 272; State vs. Judge, 33 Ann. 1293; 
Succession Pinaud, Mann, Un, C., 37; Nugent vs. Stark, 34 Ann. 628; 
Board vs. Perché, 36 Ann. 160; State ex rel. Segura vs. Judge, 37 Ann. 
253. 

It is, therefore, ordered and decreed that the writ of prohibition issue 


and be made perpetual. 


9687. 


JameEs C. JOHNSON Vs. KINGSLAND AND FERGUSON MANUFACTURING 
CoMPANY. 

When a sale is a were simulation it may be disregarded and be treated as a nullity by a cred- 
itor of the seller, but when the sale is real, however fraudulent, the creditor cannot seize 
the property in the possession of the buyer, but must resort to the revocatory actien. 
And this rule is applicable to the sale of movables as well as immovables. 
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PPEAL from the Eleventh District Court, Parish of Natchitoches. 
Pierson, J. 


W. G. MeDonald, for Plaintiff and Appellant : 

‘A sale of partnership property by one of the commercial partners on the eve of insolvency 
is null and void, and will be set aside.’ 24 Ann. 247,217; Ann. 75; 2 R. 38; 25 Ann. 169. 

The recording in the mortgage office of an act of sale, containing a vendor's privilege on a 
‘sugar mill and machinery,” is sufticieut to preserve the vendor's privilege against third 
persons. ‘Tho subsequent incorporation of the machinery into the mill converts it inte 
an immovable by destination, but the conversion does not prejudice ths privilege and 
the same may be signed and sold separately, as they may be detached and removed 
without ivjurv to the soil or structure. 

Joseph O. Cailin vs. M. T. Gordy. sheriff, et al., 32 Ann. 1287; 28 Ann. 749; 34 Ann. 925. 


Jack & Dismukes, for Defendant and Appellee: 

‘* Even when it is shown that the expressed consideration of a transfer does not exist, the 
contract cannot, on that account, be invalidated if the transferee proves that there was 
another legal and suflicient consideration.”” 30 Aun. 966; 32 Ann. 94 

** When immovable property has been sold by authentic act. valid on its face and accom- 
panied by actual delivery and continuous possession and control by the vendecs as 
owner, the seizing creditor will not be allowed to allege and prove that the sale isa 
fraudulent simulation.” 33 Ann. 1026. 

‘‘ But we think the only issue which could have been passed upon in this case was that of 
simulation—the only issue which the creditor has a right to make when he commences 
with a seizure 31 Ann. MeAdanis vs. Soria, p 865. 

A party who jadicially demands to be paid the proceeds of a sale, admits thereby the legality 
of that saie, and is estopped from impeaching it, 29 Ann. 274; at Ann. 100; 23 Ann. 
245; 22 Ann, 135; 31 Ann el. 

The vendor's privilege on movables, can only be enforced while the goods are in possession 
of the vendor. 20 Ann, 545 and 557; C. C. 3227. 

Actual malice need now be shown, to entitle a party to exemplary damages; if the act was 
wantonly or recklessly done, it is enough. or if in evident disregard of the rights of 
others. Bouvier Law D. p 630; 26 Conn. 416; 42 Miss. 607. 


The opinion of the Court was delivered by 

MANNING, J. The plaintiff enjoins the sale of certain parts of the 
machinery in the Pelican Saw-mill which the defendant was provoking 
under a fi. fau., issued upon a judgment it obtained against Hardee 
Brothers and Isaiah and William T. Hardee, the individual members 
ef that firm. They were formerly owners of the mill. The property 
seized is alleged to be worth twelve hundred dollars. 

In January, 1885, Johnson bought William Hardee’s interest in the 
whole mill and machinery, and the timber, wagons, teams, etc., but 
the written deed was not executed until April 2, following. The con- 
sideration was expressed to be cash but in fact a part of the price was 
paid by the conveyance from Johnson to Hardee of a tract of land. 
He also bought Isaiah’s half of the same property on April 2, and both 
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these deeds were recorded on the 6th of that month, and Johnson, who 
had possessed one-half of the property since January, thereafter had 
possession of the whole. 

The property seized is a wheel, carriage, ways, shingle machine, 
pulleys, several saws, and a long list of such like pieces of machinery. 
The whole machinery and the mill are alleged to be worth five thou- 
sand dollars. Over eighteen thousand dollars are claimed as damages. 

The judgment of the defendant against Hardee Brothers was 
rendered April 11th, a few days after the recording of the sale of the 
mill by them to the plaintiff, and was obtained upon the notes of the 
firm representing the purchase price of these pieces of machinery- 
The judgment recognized the vendor’s lien. Execution issued on May 
12th against Hardee Brothers and the individuals William and Isaiah, 
and these pieces of machinery were seized and advertised to be sold in 
the following September, and at the same time William Hardee’s land, 
that he had acquired from the plaintiff in payment of a part of the 
price of his half of. the mill, was seized to satisfy the defendant’s 
judgment. 

After the general issue the defendant pleads that the plaintiff’s pur- 
chases from the two Hardees were fraudulent simulations made and 
entered into by all three parties to defeat and defraud it, and it prays. 
that these titles of Johnson to the property be declared fraudulent 
simulations. 

The allegation of the plaintiff is that the sale was real and bona fide, 
that the titles were of record and he was in possession under them, and 
the seizure was illegal, tortious, and malicious, and he invokes the rule 
that when the sale is real the creditor cannot seize the property in the 
possession of the purchaser but must resort to the revocatory action. 

The application of this rule to the sale of movables was examined 
with great care in McAdam vs. Soria, 31 Ann. 862, and all the antece- 
dent decisions were reviewed by the court in the opinion read in that 
case, where it was said, “the settled jurisprudence is that where the 
sale is a mere simulation, it may be disregarded and treated as a 
nullity by the creditor of the seller. But where there is a real sale,. 
however fraudulent, the creditor cannot seize the property in thé 
possession of the purchaser but must resort to the revocatory action.” 
And that opinion goes on to say the rule was applied to movables in a 
series of decisions beginning with Peet vs. Morgan, 6 Mart. N. S. 139, 
down to Bass vs. Messick, 30 Ann. 373, and citing them. It is too 
well established to be controverted now. Indeed, this main ground of 
the injunction 1s not discussed or alluded to in the defendant’s brief 
but is passed sub silentio. 
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The proof shows incontestably that the sale was real whatever may 
have been the motive of the parties. Johnson testifying says the mill 
cost him altogether nearly nine thousand dollars. He assumed a large 
number of the obligations of Hardee Brothers as part of the price and 
paid Isaiah one thousand dollars and William three hundred cash. 
Isaiah Hardee says Johnson bought his brother’s half interest in the 
property in January, 1885, and was his partner from that time, and 
that he sold to Johnson because he had not money to run the mill and 
Johnson had not furnished the money he had promised. He estimates 
the mill as worth twelve thousand dollars at the time of sale and says 
Johnson assumed the payment of all the debts of which there were a 
large number. But the Hardees made a list of their debts at the time 
of the sale for Johnson’s information which he was to assume and did 
assume, and this debt to the defendant was not on it. Johnson gave 
his notes to the several creditors whose claims he had assumed to pay 
and he gave none to the defendant. The Hardees had given the 
defendant a mortgage upon some property in Texas to secure its claim 
and seem to have considered that that property was sufficient to pay 
it. Johnson knew of the defendant’s claim afterwards certainly for 
he knew of the suit against Hardee Brothers and advised them to 
confess judgment and they did it. But there was no assumption of 
this claim by him, nor is there any allegation by the defendant that he 
had assumed it. The issue raised by the pleadings is simulation vel 
non, and the proof establishes that the sale was not simulated, and the 
injunction was therefore rightly issued and must be sustained. 

The plaintiff is entited to damages but the record does not enable 
us to estimate them satisfactorily. His own testimony is not sufficiently 
specific. For instance he says: ‘I cannot say exactly what amount 
I have been damaged by this seizure on account of loss of credit, but 
estimate it at $12,000 or $14,000.” There must be an exhibit more in 
detail of the damages suffered before we can reasonably be expected 
to assess them, and we shall therefore give both parties an opportunity 
to address themselves with more particularity to the question of the 
amount of damages that should be awarded. Therefore 

It is ordered and decreed that the verdict ot the jury is set aside and 
the judgment thereon is avoided and reversed, and that the injunction 
of the plaintiff is perpetuated, reserving to the plaintiff the right to 
institute a suit for the damages sustained and reserving to the defend - 
ant the right to institute a revocatory action to annull the sale. It is 
further decreed that the plaintiff recover of the defendant his costs in 
both courts. 
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No. 9671. 


L. L. Levy (J. T. Rosset, SuBROGEE) vs. Mrs. M. M. Apa LANE ET AL. 


Article 3304 C. C., making valid a mortgage granted on the property of another when the 
mortgagor subsequently acquires the ownership. requires three elements to give it ap- 
plication, viz: ; 

1. “A person contracting an obligation towards another,” i. e., becoming his debtor; 

2. That such debtor should have granted a mortgage on property of which he was not the 
owner; 

3. That such debtor should ‘‘ subsequently acquire the ownership of the property.” 

It has no application when the person who subsequently acquired the property had granted 
a mortgage as agent, and in the name of the then owner, without any personal guaran- 
tee, and with full exhibition of his powers embodied in authentic act of procuration re- 
ferred to in the act of mortgage. . 

Although it was judicially determined that the procuration did not authorize the mortgage 
and that. therefore, it was not binding on the principal, yet, under the express terms of 
the Code the mandatary, having exhibited the power of attorney under which he acted, 
incurred no responsibility. C. C. arts: 3C12 and 3013. 

Hence, not having contracted a debt vy virtue of the act. his subsequent acquisition of the 
property did not validate the mortgage. 

“The rights of the commissioners herein being based exclusively on the bank’s claim of mort- 
gage, and that thus falling to the ground, they have no rights or interest to set up the 
alleged nullities of the jadicial sale attacked. 

PPEAL from the Twelfth District Court, Parish of Grant. 

ie Overton, J. 


Jas. G. White, Jos. P. Hornor and F. W. Baker, for the Appellant. 
J.C. Wickliffe and C. A. Wickliffe for the Appellees. 


The opinion of the Court was delivered by 

Fenner, J. This controversy involves the validity of the same judi- 
-cial sale which was before us in the case of Lane and Husband vs. 
Cameron & MeNeely, 36 Ann. 773. 

The nallity was there asserted by Mrs. Lané, who was defendant in 
the hypothecary action under the judgment in which the sale was 
made. The principal grounds were these, viz: 

Ist. That it was a sale of a litigious right to one who was an officer 
of the court, and null under Art. 2447 C. C. ’ 

2d. That the adjudication was null because the bid did not exceed 
the amount of a certain prior special mortgage alleged to exist on the 
property in favor of the Mechanics and Traders’ Bank. 

By reference to the opinion, it will be seen that we rejected Mrs. 
Lane’s demand on grounds which did not conclude the bank, which 
was not a party to that suit. 

The same nullities are now urged by Lacombe aud others, commis- 


-sioners of the bank, which has been placed in jueicial liquidation, 
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A multitude of questions are discussed with great learning and abil- 
ity by counsel on either side, of which we find it necessary to consider 
only one. 

The foundation of all the bank’s rights in the premises, is the claim 
that the bank is a mortgage creditor of W.S. Calhoun by special mort- 
gage prior in vank to that of the seizing creditor. 

No mortgage consented by W. 8. Calhoun in his own right in favor 
of the bank is extant. No mortgage in favor of the bank against him 
appears recorded in his name. 

The certificate of mortgages furnished by the recorder and read at 
the sale contained no mention of any mortgage 1n favor of the bank. 

While such omission cannot prejudice the rights of a duly registered 
mortgage-creditor, ard while the duty of the sheriff in making the sale 
to require a bid exceeding the amount of duly recorded prior special 
mortgages is not, perhaps, affected by defenses which may exist against 
them, yet when the question is whether any such special mortgage ex- 
isted or was recorded, and whether its omission from the certificate was 
proper and legal, we are bound to determine such questions before de- 
ciding that the adjudication was unlawful in disregarding such alleged 
mortgages. 

The bank’s judicial allegations are, substantially: that in 1870, W. S. 
Calhoun, acting as agent of his mother by virtue of an authentic pro- 
curation, executed a special morigage in her name upon the property 
now in controversy then belonging to her, which was daly recorded 
and has been reinscribed, to secure certain notes made by Mary S. Cal- 
houn through her said agent, which are now held by the bank; that 
subsequently it was judicially determined that the said notes and mort- 
gages were null and void so far as Mary S. Calhoun was concerned, be- 
cause in executing them her said agent acted in bad faith and exceeded 
his authority under the procuration; that, by reason thereof, said W. 
S. Calhoun became personally liable for said notes; that, since that 
time, he became the owner of the property mortgaged, and that, under 
Art. 3304 of the Civil Code, the mortgage thereby became valid and 
attached to the property. 

If th Article 3304 does not apply to such a case as that here pre- 
sented, obviously the mortgage, which was confessedly null and inop- 
erative against the property originally, never became valid or attached 
thereto, did not exist, was properly omitted from the certificate, and 
had no title to be considered in the adjudication. 

The article is in the following words: ‘‘If a person contracting an ob- 
ligation towards another grants a mortgage on property of which he is 
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not then the owner, this mortgage shall be valid if the debtor should 
-ever after acquire the ownership of the property by whatever right.” 

An analysis of the article shows conclusively that three elements are 
essential to give rise to its application in any case, viz: 

Ist. “‘A person contracting an obligation towards another,” i, e., be- 
coming the latter’s debtor; 

2d. That such debtor should have granted a mortgage on property 
of which he was not then the owner; 

3d. That such debtor should subsequently “acquire the ownership of 
the property.” 

Now, did W. 8. Calhoun, in executing the notes and mortgage in the 
name and as agent of his mother, contract any obligation towards, or 
become the debtor of, Nevins, the original mortgagee and author of the 
bank? If not, clearly his subsequeut acquisition of the property did 
not give validity to the mortgage. 

The question is conclusively solved by the following articles of the 
‘Code: 

“Art. 3010. The attorney cannot go beyond the limits of his procu- 
ration. Whatever he does exceeding his power is null and void with 
regard to the principal, unless ratified by the latter, and the attorney 
is alone bound by it in his individual capacity. 

“Art. 3012. The mandatary, who has communicated his authority to 
person with whom he contracts in that capacity, is not censurable to 
the latter for anything done beyond it, unless he has entered into a 
personal guarantee. 

“Art. 3013. The mandatary is responsible to those with whom he 
contracts, only when he has bound himself personally, or when he has 
exceeded his authority without having exhibited his powers.” 

Applying these principles to the facts of the instant case, we find 
that W.S. Calhoun acted exclusively as mandatary of his mother; that 
he entered into no personal guarantee or obligation; and that he ex- 
hibited his powers, which were embodied in an authentic act of procu- 
ration expressly referred to in the act of mortgage itself. 

Hence, it is plain that, however he may have exceeded his authority, 
and however ineffective may have been the obligaticns created by him 
against his principal, W. S. Calhoun did not, by virtue of the act of 
mortgage, *‘cuntract any obligation towards” Nevins or become the 
latter’s “debtor,” and, therefore, was not within the operation of Art. 
3304. 

If, by reason of misappropriation of funds loaned to his own use, he 
incurred any equitable obligation of reimbursement, such obligation 
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would arise, not from the contract, but from subsequent acts, and would 
have no relaticn to the mortgage. 

Although this solution seems sufficiently clear on the face of the Code, 
yet, considering the importance of the question, we have extended our 
investigations in every direction where we could look for additional 
light. : 

At the date of the preparation of the Code of 1825, its compilers had 
the advantage of the experience of France for twenty years under the 
Code Napoleon, during which many controversies had arisen as to its 
meaning and construction in the courts and amongst commentators. 

The Article 3304 was not contained in the Code Napoleon, and, in its 
absence, there had been much difference of opinion as to whether the 
principle therein stated, which was derived from the Roman law and 
also existed in the ancient French law, was still applicable under the 


new system. 
Toavoid such controversy, the compilers of our Code inserted Art. 3304. 


We have studied the commentaries of Merlin, Troplong, Duranton, 
Pont, and Aubry & Rau, on Art. 2129 of the French Code, under which 
the question arises, and have followed their references to the Roman 
and ancient French law, and we can find no authority or reason for ex- 
tending the principle to such a case as this. 

For the most elaborate discussion of the question, see, on one side, 
Troplong Pr. and Hy. vol. |, p. 326, et seq.; on the other, Pont, vol. 2, 
p. 625, et seq. 

The obvious application of Art. 3304 is to cases where a person hjias 
executed a mortgage for his own debt on property which he frauda- 
lently or erroneously pretends to own. It might possibly be extended 






























‘ to the case of a mandatary who, without exhibiting his powers, has 
; fraudulently assumed to have and to exercise authority which his prin- i 
cipal has never delegated to him, aad where his personal liability “ 
: would thus directly result from the contract; but we can find no au- 





thority in the letter or spirit of the article itself, or elsewhere, justify - 
ing its extension to a mandatary, acting exclusively as such, under 
written procuration exhibited to the other contracting party, and who, 
therefore, incurred no personal obligation flowing from the contract. 

This, we consider, disposes of the case in all its aspects, and dis- 
penses us from the necessity of considering the other questions. 

The bank, basing its rights entirely upon its alleged mortgage, and 
being found to have no mortgage, is without right or interest to invoke 
the cause of nullity alleged. 

Judgment affirmed. 

Manning, J., is recused, having at one time been of counsel for the 
bank in reference to this mortgage. 
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No. 9637. 
PaMELA BoURGEOIS — ON 
eS PURCHASER. 





JEAN TESSIER Vs. RULE AGAINST 





The purchaser of immovable property of an insolvent succession sold under executory pro- 
cess cannot retain the balance of the purchase price after satisfying the claim of the 
seizing and ranking mortgage creditor, unless there are special mortgages of inferior 
rank existing agaipst the propetty, or unless he is threatened with eviction by the 
holders of general mortgages affecting the property. The right to retain said balance 
cannot be exercised even if there are special mortgages when it appears that the holders 
of the sume have asked to be paid out of the proceeds of the sale, and when similar pre- 
ceedings have been resorted to by all the mortgage creditors. who have thus all trans- 
ferred their rights from the thing to the proceeds. 

In such a condition of things the funds must be turned over to the administrator of the 









succession. 
me ; PPEAL from the Twenty-second District Court, Parish of St. : 
a : James. Duffel, J. 
vee 
aay 
re: James Legendre and St. M. Bérault, for Plaintiff and. Appellee. 
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Sims & Poché, for Defendant and Appellant: 

Ist. A purchaser of succession property, sold under executory process, has the right to 
retain in his hands the sorplus of the price of adjudication, after paying the amount of 
the seizing creditor’s writ, to be applied directly by him to the payment of anterior, con- 
current or subsequent mortgage and privilege creditors. Code of Practice, Art. 707; 
Morris vs. Cain’s Executors, 34 Ann. 657; 2R. 214; 5 Ann. 313; 27 Ann. 60; 31 Ann. 
86; 18 Ann. 65. 

2d. In such a case the administrator of the succession is without right to demand from 
the purchaser the payment of the surplus in order to distribute samein course of admin- 
istration. 30 Ann. 323; 34 Ann. 657; C. P. 707; 16 La. 170; 5 Ann. 306; 24 Ann. 381; 
32 Ann. 325. 

3d. Payment to the sheriff or the administrator would not protect the purchaser, or abridge 
or affect the 1ight of mortgage or privilege creditors to enforce their hypothecary rights 
against the property purchased by him. 34 Ann. 663; 2R. 214; 31 Ann. 86; 16 La. 
170; 5 Ann. 313; 18 Ann. 641-65.° 

4th. The mortgages recorded against the property adjudicated to the purchaser can be 

erased only with the consent of the mortgagees, or by a final judgment rendered contra - 

dictorily with all parties in interest. 8 R. 97, 130; 8 Ann. 58; 21 Ann. 401; 2 Ann. 

606; 29 Ann. 848; 34 Ann. 665; 2 La. 489; 11 R. 171; 6 R. 299. 
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The opinion of the Court was delivered by 

PocuE£, J. This rule is taken by R. Beltran, administrator of the 
. succession of J. Aristide Bourgeois, to compel the purchaser of the 
immovable property of the succession, at a sale made under executory 
process at the instance of plaintiff, Jean Tessier, to turn over to the 
administrator the balance of the purchase price after satisfying in full 
the seizing creditor’s mortgage 1n principal, interests and costs. 
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The mortgage thus foreclosed had been granted by J. A. Bourgeois 
three years before his death, which occurred in November, 1884, and 
executory process was issued in December, 1884, against the defendant, 

’amela Bourgeois, individually and as tutrix of her minor children, 
issue of her marriage with the deceased J. A. Bourgeois. 

The amount of the purchase price was $5,700, and the cash balance 
remaining in the hands of the purchaser is $2,869.05, which he claims 
the right of holding in order to apply the same to the payment of 
mortgages existing on the property subsequent to that of the suing 
creditor, in accordance with the provisions of Article 707 of the Code 
of Practice. 

Before the rule was taken, three of the creditors of the succession 
had filed third oppositions on their respective claims urging a right of 
preference on said proceeds ; one, the defendant herein, setting forth a 
legal mortgage for the restitution of her paraphernal funds, and the 
others claiming privileges as unpaid artisans and laborers. 


Resisting the rule, the purchaser filed several exceptions which were 


overruled, and in his answer he took the position that he could not 
legally be compelled to part with the proceeds of the sale remaining in 
his hands until the adverse claims of the third opponents, mortgage 
and privilege creditors on the property which he had purchased and 
which was the only immovable property of the succession, had been 
judicially determined, and his property thus unburdened. He has 
taken this appeal from a judgment making the rule absolute. 

We understand that the exceptions urged by the defendant in rule 
was abandoned on appeal excepting the objection that third opponents 
should have been made parties to the rule. 

As the administrator of the succession is the special representative 
of all its creditors, it follows that the judgment rendered in the rule 
will be res adjudicata as to all of them. As the only object to be sub- 
served by making these third opponents parties to the rule, is thus 
accomplished, the objection loses all force, and the exception is thus 
disposed of. 

On the merits, the pivotal question hinges upon the nature of the 
mortgages which the purchaser sets up as the encuwobrances of which 
he desires to relieve his property with the balance of his purchase 
price so as to be quieted in his title. 

As shown by the third oppositions on file and not yet decided, these 
mortgages are general and not special mortgages, in the enforcement 
of which the creditors holding the same could not have proceeded by 
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executory process. But the mortgages which-are contemplated by 
the Article 707 of the Code, the fundamental authority invoked by the 
purchaser, are “ special mortgages existing on the property.” 

And in order to leave no doubt as to the legislative intent on the 
subject, the compilers of the Code have framed Article 710, which 
reads as follows : 

“If there exist a general mortgage on the property resulting either 
from a legal or judicial mortgage, the purchaser cannot avail himself 
of this mortgage, although it be duly recorded, to retain part of the 
price for the purpose of paying it, or to refuse paying the price, if 
that has not been already done, unless there hes been a suit com- 
menced against him, in virtue of the general mortgage, to make him 
quit the property, or unless he has just reason to fear that such a step 
will be taken, in which case he may retain the price, unless the suing 
creditor shall relieve him from this disturbance, or give him proper 
security against it.” 

The two articles being construed together, lead to the conclusion 
that the purchaser’s fears in the present case are ill-founded. We find 
nothing in the record to justify the slightest fear on the part of this 
purchaser of any hostile action by the holders of the general mortgages 
and privileges recorded against the property, calculated to disquiet 
him in his unencumbered title. On the contrary, the record discloses 
that those creditors are claiming paymeut by preference out of the 
very proceeds of his purchase, and that they are therefore thu, 
judicially estopped from any future attempt to enforce their mortgage 
claims against the property. 

The same estoppel would apply to the holder of the only special 
mortgage heretofore existing on the property, inferior in rank to that 
of the seizing creditor. That mortgage is held by the administrator 
who specially sets it up in his rule, and claims payment thereof out of 
the proceeds of the sale, as the next mortgage in rank after that of the 
seizing creditor, and hence he would likewise be forever estopped 
from :laiming any mortgage rights against the property. 

The record thus shows a concursus among all the creditors who 
could possibly urge any mortgage claim against the property purchased 
by the defendant in rule, who have all transferred their respective and 
adverse rights from the thing to the proceeds of the sale. 

What harm can therefore befall this purchaser by paying over the 
price of his purchase? Under the state of the pleadings he can easily 
obtain an order directing that all pre-existing mortgages affecting the 
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immovable which he has bought be cancelled and erased. What can 
he ask beyond that protection? 

These are the very rights which the law intends to secure him, by 
allowing him to retain the balance in his hands after paying the seizing 
creditor. The reason of the law having ceased, its application can no 
longer be invoked. 

We have carefully examined and given due consideration to the 
numerous authorities, all decisions of the court, which the purchaser’s 
counsel quote in support of his claim. 

They each and all refer to cases in which the purchaser had to meet 
and deal with special mortgages, either anterior, concurrent or subse- 
quent, and in which his title could have been jeopardized by those 
encumbrances in case he had unguardedly paid the whole of his pur- 
chase price either to the sheriff or to the succession representative 
Hence these authorities fail to bear him out in his contention. Pepper 
vs. Dunlap, 16 La. 170; Bank vs. Peters, 2 Rob. 214; Scott vs. Feath- 
erston, 5 Ann. 313; Quertier vs. Hill, 18 Ann. 65; Johnson vs. Dunean, 
24 Ann. 381; Bank vs. Smith et al., 27 Ann. 60; Gally vs. Dowling, 30 
Ann. 323; Bueos vs. Hernandez, 31 Ann. 86. 

We note the great and very confident reliance which his counsel 
place in the case of Morris vs. Cain’s Executors, 34 Ann. 657, which 
they hold up as absolutely sustaining their position in this case. 

But it appears from that decision that the mortgages which the pur- 
chaser had to provide for were special mortgages, created by the same 
act whence the mortgage of the seizing creditor had emanated although 
of inferior rank. 

It was in view of that condition of things, and with reference to the 
special mortgages then under discussion, that we used the following 
language, which is quoted by appellant as decisive of the issue which 
now concerns us: “The case would be different if, after the payment 
of the seizing creditor and retaining an amount sufficient to pay ante- 
rior, concurrent and subsequent mortgage and privilege creditors, there 
remained a balance of the price of adjudication; but it would be only 
to such balance that the executors could raise their claim.” 

The balance now in the hands of the purchaser in this case is pre_ 
cisely in the condition of the balance as described in that quotation. 

It is now before the Court for distribution as in concurso; the proper 
place for its distribution is in the administration of the succession to 
which the fund belongs of right, and the administrator is the proper 
eustodian thereof, for payment in due course of administration. Such 
were the conclusions of the district judge; they are supported by good 
Jaw, and they have our sanction. 

Judgment affirmed. 
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No. 9670. ° 
Succession or W. H. TREADWELL. 


The rule has long been settled that all parties to the record who are interested in maintain- 
ing the judgment must be made parties to the appeal from it. 

Where the tableau of distribution and final account of an administratrix have been homolo- 
gated and the funds have been distributed in accordance therewith, and a creditor of the 
deceased, who was not a party to the mortuary proceedings, appeals from the judgment 
of homologation, he must make the creditors who have been paid parties to his appeal. 

When the petition of appeal contains no prayer for citation and none is issued, the fault is 
the appellant’s and dismissal is the penalty of his neglect. The Act of 1839, now Sec. 
36 Rev. Stats., does not cure this defect. 

PPEAL from the Tenth District Court, Parish of Red River. 


Hall, J. 


Pierson & Hull for the Appellant. 


Egan & Pierson, contra. 


The opinion of the Court was delivered by 

MANNING, J. This appeal is taken by petition of a creditor of the 
succession from the judgment homologating the distribution of its 
assets, the creditor not having been a party to the proceedings in the 
lower court. 

Treadwell died in March, 1885, and his widow qualified as adminis- 
tratrix on the 15th of the next month. A statement or tablean of debts 
was made and filed the following day along with a petition for the sale 
of the property, it appearing that the debts exceeded the appraised 
value of the property. The sale was made. The plantation, which 
was appraised at $10,000, brought $12,000. The rest of the property, 
appraised at a fraction under two thousand dollars, brought the full 
appraisement. A tableau of distribution was filed, advertised and ho- 
mologated, no opposition having been made thereto, and the funds 
were distributed. 

In December following, 8S. W. Rawlins, alleging that he is a creditor 
of the deceased, petitioned for a devolutive appeal, which was granted. 
The administratrix has alone been cited, and she moves to dismiss on 
the ground that the creditors who have been paid have not been made 


parties to the appeal. 


The motion must prevail. 
The rule is and has long been settled, that all parties to the record 


who are interested in maintaining the judgment must be made parties 
to the appeal from it, and this rule has been often applied to appeals 
such as this, it having been uniformly held that in an appeal from a 
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judgment homologating an administrator's final account the creditors 3 
who have been paid are necessary parties. Sue. Duco, Manning’s 3 






Unrep. Cas. 229; Condon vs. Samory, 12 Ann. 801, and authorities 
there cited; Broussard vs. Robin, 13 Ann. 560; Cummings vs. Erwin, 
14 Ann. 315. 

The appellant cannot invoke the rule that when the fault is not his 







he cannot suffer for another’s neglect or omission, for here the fault is 
his. Hedid not ask that citation should issue. His petition for appeal 






concludes with this prayer: “ Wherefore, premises considered, peti- ; 





tioner prays for an order of devolutive appeal, returnable to the Su- . 
preme Court on the second Monday of February, 1886, according to 






aw. e prays for all orders necessary and general relief.’ oy 
law. He prays for all ord ’ lg 1 relief.” 





There is no prayer for citation of anyone, nor was any ordered, the 






judge having simply granted the appeal and prescribed the amount of 





the bond. The prayer for all necessary orders does not include it. 






This omission is not cured by the Act of 1839, now Sec. 36 Rev. Stats., 






a series of decisions having settled that this statute is not applicable 





to so vital a prayer as that for citation when the appeal is by petition, 






and that when that prayer is not made the lack of it is attributable to 






the appellant. Fagan vs. Moriarty, Manning’s Unrep. Cas. 439; Adams 
vs. Dermody, 21 Ann. 238; Guilbeau vs. Cormier, Idem, 629; Gerodias 
vs. Handy, 3t Ann. 334. a 

The appellant complains that ‘a summary process of administration 







was adopted.” Creditors of suecessions have rarely had occasion to 






complain of the speedy settlement of them. The evil lies in the oppo- q 
site direction. but in this case the final account was filed May 29th. f 






Only ten days advertisement of it was required, but it was not homol- 4 






egated until July 18th, nearly two months interval. 






The appeal is dismissed. 













No. 9667. 


W. B. Cook, TAx COLLECTOR, AND PoLiceE Jury oF St. TAMMANY 
vs. THEODORE DENDINGER. 


Parishes are vested with the power to tax persons and property in incorporated towns, un- 







less such power is withdrawn by legislative authority. 
No legislative act has deprived the parish of St. Tammany of the power to levy such taxa- 
tion in the town of Madisonville. 
The Act 110 of 1880, conferring upon incorporated towns the power of amending their char- Par 
: ters, only conferred on them the power to regulate their internal organization and the 
modes and agencies by which the powers and privileges conferred upon them by law 
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might be exercised. It did not authorize them, by such amen iments, to extend their 


powers and privileges or to alter or destroy the existing authority of the State or parish 
over their inhabitants. 


. 
Hence, the provisions of the amended charter of Madisonville adopted under that act, pro. 


hibiting the impositi.n of a parish tax or license, is ultra vires, null and void. 


PPEAL from the Justice Court, First Ward, St. Tammany. 
> Duporte, J. 


White & Saunders and John Wadsworth for Plaintiffs and Appellants. 


Thos. C. W. Ellis for Detendant and Appellee. 


The opinion of the Court was delivered by 

FENNER, J. The sole question involved in this case is the legality 
of a license tax imposed by the police jury of the parish of St. Tam- 
many upon the business defendant, who is an inhabitant of the town 
of Madisonville, conducting his said business within said limits. 

It is not disputed that, under the general law of the State, the police 
juries of parishes are vested with power to tax property and persons 
within the limits of incorporated towns, unless such power be withheld 
or withdrawn by express legislative provision. Benefield vs. Hines, 
13 Ann. 420; Maurin vs. Smith, 25 Ann. 445; Iberia vs. Chiapella, 30 
Ann. 1143. . 

It is admitted that the legislative charter of the town of Madison- 
ville (Acts of 1852, p. 226) conferred no exemption of its people or prop~ 
erty from parochial taxation, and that no other legislative act embody- 
ing such exemption has ever been passed. 

But in 1880, the Legislature passed Act No. 110 of that year, entitled 
‘‘An Act prescribing the manuer of altering, changing or amending the 
charters of cities and towns in the State of Louisiana (the city of New 
Orleans excepted),” which delegated to the people of such towns and 
cities the power of altering and amending their charters, by a vote 
thereon taken at special elections held in aceordance with regulations 
prescribed in the act. 

Availing themselves of the provisions of this act, the people of the 
town of Madisonville adopted, in 1883, an amended charter, the only 
feature whereof with which we are presently concerned is Section 8, 
declaring: Tha‘ the power of the police jury shall cease, so far as 
respects woods, roads and highways in said town of Madisonville, and 
the imposition of « parish tax or license is hereby especially prohibited.” 

This section furnishes the sole foundation for the defendant’s con- 
tention that the parish license herein claimed is illegal. 

Plaintiff opposes this contention on the double grounds: 
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Ist. That Act 11@ of 1380 is unconstitutional ; 

2d. That, even if constitutional, it does not confer upon towns the 
power of assuming new aid additional privileges, or of taking away 
from parishes powers hitherto possessed by them, but only to regulate 
their methods of internal government and the modes in which the priv- 
ilege conferred upon them shall be exercised. 

The case is so clearly with the plaintiff on the second ground that 
we have no oceasion to consider the first. 
The towns of the State would, indeed, be “chartered libertines,” if, 
by amending their own charters, they could confer upon themselves 
indefinite privileges and immunities, and repeal and annul the general 
laws of the State so far as applicable to them. 

The proposition is equally ineonsistent with any reasonable con- 
struction of the Act of 1880, and with the fundamental principles of the 
law of corporations. 

The act evidently deals with towns as already constituted, with pow- 
ers and privileges defined and fixed by law, and gives them the power, 
by appropriate amendments, to regulate their internal organization 
and the modes and agencies by which these powers may be exercised. 
It contains no reference whatever to the relations between their inhab- 
itants and the State or parishes, and confers no power express or im- 
plied to alter or destrey these relations. The authority to xbrogate an 
existing power of parochial taxation would be so extraordinary a func- 
tion to confer upon a town that it could be deduced from nothing less 
than the most express and unambiguous provision of the law. Yet this 
is what the town of Madisonville claims to have done and to have had 
the right todo. The powers of municipal corporations can only be de- 
rived from direct legislative authority, and are closely limited to the 
express words of the grant and to necessary implications therefrom, 
and all reasonable doubts concerning the existence of power are to be 
resolved against it. Dillon Mun. Corp. § 55, et passim. These princi- 
ples are of transcendent importance, and it is not to be supposed that 
the Legislature intended to abrogate them by 1 sweeping grant of au- 
thority to towns to assume whatever powers they please. 

It is, therefore, ordered, adjudged and decreed that the judgment ap- 
pealed from be annulled, avoided and reversed; and it is now ordered, 
adjudged and decreed that plaintiff have judgment against defendant, 
Dendinger, for the license taxes claimed, viz: the sum of twenty dol- 
lars, with interest according to law and costs mm both courts. 
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THE STATE EX REL. J. M. LEVeEtT vs. ANTOINETTE AND CHARLES LAPEY- 
ROLLERIE AND THE SHERIFF OF THE PARISH OF St. JOHN THE 
BAPTIST. 


A writ of prohibition will not issue to arrest the execution of a judgment of one of the courts 
of appeals, on the complaint of the party cast, on the ground of want of ja: isdiction, un- 
less it appears trom the record that the court was absolutely without jurisdiction in the 
premises. 

In an action of boundary between the owners of two contiguous estates, the test of jurisdic- 
tion is not in the value of either or both of the adjacent estates, but in the value of the: 
strip of land included between the two contested lines; and if it appears that the value 
of such strip of Jand is in the sum of three hundred dollars. the jwisdiction of the cause 
on appeal is in the court of appeals, and not in the Supreme Court. The case of Lom- 
bard vs. Belanger, 35 Ann. 311, affirmed. 


. Sirens for Prohibition. 


“ 
James Legendre for the Relator. 


G. Leche, L. DePoorter and James D. Augustin for the Respondents: 


1. In an action of boundary, the only matter in dispute is the value of the lands included 
between the two contested lines, and unless relator shows the value of such strip ex- 
ceeds two thousand dollars, the Supreme Court is without jurisdiction. 35 Ann. 311. 

2. In this case the action partakes of the nature of an action of boundary (only in this 
sense) that the reports of the parish surveyor chosen by both parties to draw the bound - 
ary line is soaght simply to be approved and homologated—both by the allegations ‘and 





prayer of respondent’s petition. 

And therefore the only matter in contest would be the surplus land beyond the titles of 
the parties apportioned according to law by their chosen surveyor in proportion to the 
respective titles of the parties 

t The affidavit of respondents that said disputed strip is worth three hundred dollars, taken 
in connection with the report and testimony of the surveyor, settled the question of 
jurisdiction. C. C. 832, 833, 851; R. S. 3740, 3743, 3745. See Exhibits A and B, annexed 
to the return of respondents. 

3. Aparty cannct shift his position to a contradictory one, so as to defeat the action of the 
law. Louque’s D., p. 225, § 61, ana p, 226, § 84. 

4. After the consent survey, the sole object of the action of respondents against relator was 
to prevent a disturbance to their possession of the strip of land allotted to them propor- 
tionately by the surveyor, and that possession is alleged to be worth three hundred dol- 
lars; therefore the appellate jurisdiction was legally exercised in the premises. Neither 
the title, ownership or possession of the properties owned by the litigants were in ques. 
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be ¥ tion, and the issue was simply which line should be decreed to be the true one and to 
i 4 whom the twenty-foot strip belonged to: therefore it is the ownership and possession of 
33 . the latter which determined the appellate jurisdiction of the Circuit Court. Lombard 
By Ss vs. Belanger, 35 Ann. 311; see also Manning’s Unreported Cases of Supreme Court, Ter- 
by a noir vs. Weaver, p. 107. 

ne 5. Where it appears from the record that the lower court had jurisdiction, and the proceed- 





s ings were regular, a writ of prohibition will not issue from the Supreme Court on an 
_ 9 application based on the ground that the lower court had usurped jurisdiction and 
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authority, etc. 34 Ann. 782; 33 Ann. 257, 1356, and authorities there quoted; 36 Ann. 

768; 32 Ann. 555, State ex rel. vs. Falls. 

Relator is now estopped from seeking relief by writ of prohibition, because he submit- 

ted to the jurisdiction of the appellate tribunal by pleading all his defenses to said 

appeal. He should have desisted at first and applied for the remedy he now seeks. He 

took the chances of a judgment in his favor, and he now complains because hs has been 
disappoivted. State ex rel. vs. Judge, 36 Ann. 768. 


The opinion of the Court was delivered by 

Pocus, J. The facts are as follows: 

At a sale for partition of a tract of land hitherto owned in indivision 
by relator an dthe father of the respondents Lapeyrollerie, the parties 


hereto purchased two contiguous parcels of the land thus partitioned. 
With a view to establish proper boundaries between their respective 
estates they employed a competent surveyor, who found an excess of 
land beyond the quantity called for by their respective titles. That 
excess, Which was a strip of land twenty feet in width, was awarded 
by the surveyor to the contiguous owners in proportion to their respee- 
tive quantity of land as shown by their titles. 

On the refusal of the relator, Livet, to accept the surveyor’s plan, suit 
was brought against him for the purpose of obtaining a judicial . 
enforcement of the boundaries as settled by the surveyor. The trial 
in the Distriet Court resulted in a judgment against plaintiffs, who 
thereupon took an appeal to the Court of Appeals. 

In that court the relator herein, who was the appellee there, moved 
for a dismissal of the appeal on the ground that the jurisdiction of the 
cause belonged to the Supreme Court. His motion was overruled and 
the judgment appealed from was reversed. 

In due course execution was issued on the judgment of the Court of 
Appeals. Henee this application for a writ of prohibition, under the 
provisions of Article 853 of the Code of Practice. The question of 
jurisdiction depends upon the determination of the precise matter in 
dispute between the parties to the original suit. 

The counsel of both parties are in accord that the action was one of 
boundary, and the record shows that the strip of land which the 
plaintiffs claimed under the surveyor’s report, and which the defendant 
refused to yield, was of the value of three hundred dollars. Relator’s 
contention is that the test of jurisdiction is the value of the two contig- 
uous estates, which in this case is shown to exceed two thousand 
dollars, and not in the value of the narrow st.ip of land which may be 
the bone of contention between the parties; and his main reliance is 
on Articles 824 and 825 of the Civil Code, which assimilates the action 
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of boundary to the action of partition. Hence he argues that, as in the 
action of partition the value of the whole estate is the test of jurisdic- 
tion, so in an action of boundary the value of the two contiguous 
estates is the criterion of jurisdiction. 

Under the two articles referred to, there are only two features in 
common between the two actions. They are both derived from the 
same source ; the principle that no one is bound to live in indivision 
with another (Art. 824), and neither can be met by the plea of prescrip- 
tion. (Art. 825.) But in all other respects they are essentially and 
materially different. 

The ease in hand is a fair illustration of the correctness of this 
proposition, and of the fallacy of relator’s contention. Before the 
partition sale the two estates were held in indivision between Livet 
and the Lapeyrolleries. For the purpose of the partition the whole 
property was under the control of the court, and at the partition sale 
each estate went to the respective purchasers. When the owners 
proceeded to establish their boundaries, which act was a necessary 
result of the partition, and when they differed as to the proper bonnd- 
ary, and went into court a second time, their respective titles which 
had been settled by the partition sale, were not before the court for 
its action, for there was no contest touching them. But the only 
matter submitted to the court for adjudication was the settlement of 
the boundary line which was to separate the two contiguous estates, or 
to determine what proportion of the surplus land discovered by the 
survey, was to accrue to each of the contiguous estates. Each of the 
purchasers at the partition sale was then and is yet in possession of all 
the land which his title calls for, hence the value of either or of both of 
the contiguous estates has ceased to be a factor in the litigation. Hence 
it follows that the only matter in dispute before the District Court, and 
on appeal therefrom, was that portion of the twenty feet surplus land 
which the plaintiff claimed, and which is shown not to exceed three 
hundred dollars in value. 

If it be true, as intimated by relator’s counsel, that the suit partook 
more of the nature of an action of partition than that of boundary, the 
property to be partitioned would be the strip of land twenty feet in 
width, and he does not even pretend that its value exceeds the juris- 
diction of the Court of Appeals. Hence that horn of the dilemma does 
not favor him. But if it be the action of boundary, on which point we 
entertain no doubt, the test of jurisdiction is in the value of the tract 
of land included between the contested boundary lines. 
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This question came up in the case of Lombard vs. Belanger, 35 Ann. 
$11, and we there held, as we do now, that ‘‘ the value of that portion 
of the adjacent estates which would be involved by selecting either of 
the contested lines as the truce boundary line between the two estates 
is the real matter in dispute” in the action of boundary. 

These considerations lead to the conclusion that the Court of Appeals 
did not err in maintaining their jurisdiction of the cause, and that 
therefore there is no ground for the writ of prohibition herein prayed 
for. It is therefore ordered that the alternative writ of prohibition 
issued herein be recalled and set aside, and that relator’s application 


be dismissed at his costs. 


No. 9652. 
S. M. BANKsTON ET AL. vs. CHESTON FOLKs. 
He who is in fault and sues for damages resulting from that fault, cannot recover for the 


injuries inflicted on him, although the perpetrator of them was not justified in law in his 


own conduct. 
In a civii suit for damages for injuries caused by the defendant's shooting the plaintiff. evi 


dence of threats of the plaintiff that he intended to do violence to the defendant, and of 


their communication to the defendant prior to the shooting. is admissible to shew the 
impression made on the defendant's mind by the commanication. 

such suit the indictment and verdict in a criminal prosecution of the defendant for the 
offence of shooting the plaintiff are admissible in evidence, not.as conclusive of the 
plaintiff's right or want of right to recover, but as proper to be considered’ by the jury 


— 
= 


in determining the issue before them. 
PPEAL from the Fifteenth District Court, Parish of West Felic- 
iana. Yoist, J. 


W. WW. d& H.C. Leake for Plaintiffs and Appellants. 
Wickliffe & Fisher tor Defendant and Appellee. 


The opinion of the Court was delivered by 

MANNING, J. S.M. Bankston and his wife sue in behalf of their mi- 
nor son, Marcus, for $2,793.20 as damages for injuries inflicted on him 
by Cheston Folks, by shooting him three times with a pistol. Of this 
sum $2,000 are claimed as exemplary damages, $500 as actual, $250 for 
lawyer's fee, and $43.20 for doctor’s bill and medicines. The shooting 
was in the public streets of the town of St. Francisville, last August, 
Marcus being then in his twenty-first year. He was confined to his 
bed four days, to his room « week, and was kept from work three 
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weeks. He is a farmer and labourer, rents a few acres of land and 
works it himself, and says he lost a dollar a day while disabled. 

The defence is that the shooting was to protect his own (the defen- 
dant’s) life and to save himself from bodily harm. 

The case was tried by a jury, who refused to give any damages and 
found for the defendant. A criminal prosecution of Folks preceded 
this suit, and resulted in his acquittal. 

We shall not disturb the judgment. 

The testimony conflicts, but it is manifest that Mareus Bankston 
brought the trouble on himself. He had taken offence because Folks 
rented a piece of land that he wanted, and yet more “ because (to use 
his own language) you (Folks) ride by me ard never speak, and think 
yourself better and above me.” This rankled in his heart, and he often 
said to others that he would do divers things, such as rub his fist in 
Folks’ face when he next met him, cut his throat from ear to ear, and 
the like. He even asked his interlocutors to tell Folks what he had 
said, and they did it. 

His own testimony of what, he said to one of the witnesses is as fol- 
lows: 

Question. “Did you not then and there call Folks a damn son of a 
bitch?” and he answered 

“T did, and then I said I will take that back. I said to Collier Carr, 
‘you tell Folks that he is adamn raseal. . He laughed and made fun of 
me, and I can rub my fist in his face... And I said, ‘no, you need not 
tell him apy of this,’ and he said no he was not going to tell him.” 


Of course this is the most favorable version. Several witnesses 
assert that he used the coarsest and vilest expressions, and with oaths 
and threats of what he should do to Folks, and which he requested 
should be communicated to him. They were communicated to Folks, 
and if this was done even without the dressing and ornamentation 
usual on such occasions, the delivery of the messages in their una™ 
dorned brutality was enough to alarm Folks for his safety. This eon- 
versation of Bankston we have quoted above was on Thursday night, 
and not that version but a very different and more truthful one was 
told Folks on Friday night. The shooting was on Saturday. 

Folks passed Bankston and his party of relatives on the road to the 
town on Saturday, and bought or borrowed a pistol as soon as he got 
there. On Bankston’s arrival Folks went up to him, Folks afoot and 
Bankston on horseback, not having alighted, and said: ** What have I 


‘done to. you to cause you to talk about me this way?”  Bankstou’s 
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reply was: “God damn you, because you ride by me and wont speak 
to me, and seem to think yourself better and above me.” I said, 
‘*Bankston you have threatened to rub your fist in my face, and to cut 
my throat from ear to ear. Is that so?” He said, “‘ Yes, I said it and 
I can do it.” And I said, “Do you feel like doing it now?” And he 


said, ‘* You can’t bluff me.” 

This is Folks’ testimony of what preceded the rencounter. Banks- 
ton at that moment put his hand behind him, the movement he would 
have made if he were abont to draw a pistol from his pocket. In fact 
he had none. Instantly leaning over to one of his party, he reached 
out and asked for a pistol, and then Folks drew and fired. 

The whole affair is a disgrace to any civilized community. Folks 
should not have armed himself, nor sought Bankston, nor fired. If he 
apprehended violence from Bankston, his plain duty was to make oath 
of it before an ofticer of the law and have him bound over to keep the 
peace, 

But Bankston’s threats of violence caused the rencounter and his 
efforts to get a pistol provoked the shooting, and although Folks was 
not justifiable in doing what he did, Bankston cannot recover because 
he was himself in the wrong, and because the difficulty could never 
have occurred had he not invited it by sending messages to Folks well 
‘saleulated to alarm him for his personal safety. Vernon v. Bankston, 
28 Ann. 710. 

Bills were reserved to several rulings of the lower court, of which 
only two need be noticed. The defendant was asked to state what 
threats of Bankston were communicated to him prior to the shooting, 
and by whom were they communicated, The objection was that all 
statements made to the witness out of the presence of the plaintiff are 
hearsay, and therefore inadmissible, and the court sustained the objec- 


tion. 
The defendant was the witness. The object was to shew what was 


the impression made on his mind by the communication of threats and 
other language of the plaintiff, for it matters not, so far as that object 
was concerned, whether it was true or false that Bankston had said 
what was reported to Folks as his saying. The evidence shewed the 
mental impression of the defendant and was admissible for that pur- 
pose. A number of other witnesses had already testified of the threats 
and their communication. 

The indictment and verdict in the criminal prosecution were offered 


in evidence and rejected as irrelevant. They were admissible. They 
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were not conclusive of the plaintiff’s want of right to recover in a civil 
‘action, but it was proper that the jury should consider the result of the 
criminal prosecution for an offence for the legal consequences of which 
damages were claimed from its perpetrator. Several witnesses had 
been interrogated about what they swore on the criminal trial. 

These rulings were in favour of the plaintiff, notwithstanding which 
the defendant had a verdict and judgment. 


Judgment aflirmed. 








9680. 


THE STATE EX REL. J. L. GOODWIN vs. THE JUDGES OF THE COURT 
or APPEALS, SECOND CIRCUIT. 


“When a plea to the jurisdiction ratione personw has been filed in the District Court and 
referred to and tried with the merits. and judgment has been rendered sustaining the 
plea and dismissing the demand, the party injured has the right to appeal from such 
judgment tothe proper appellate tribunal. Such appeal vests the latter with full juris- 
diction over the case and over al! questions of law and fact involved therein, including 
that of the jurisdiction of the District Court. In determining such question and revers— 
ing the judgment appealed from, the judges of said court do not transcend the bounds of 
their jurisdiction, and the application for the writ of prohibition has no foundation. 


A PPLICATION for prohibition. 


C. J. and J. S. Boatner, tor the Relators. 


Millsaps & Sholars, for the Respondents. 


The opinion of the Court was delivered by 
Fenner, J. Relator alleges that in a certain attachment suit pend- 
ing in the parish of Ouachita, he, a resident of the parish of Jackson, 
ras served with interrogatories as garnishee; that he filed his answers 
to the same denying indebtedness; that, thereupon, the plaintiff filed 
a rule traversing his answers which was served on him; that he 
pleaded to the jurisdiction of the court, ratione persone, on account o¢ 
his residence beyond the jurisdiction of the court and right to be sued 
at his domicile ; that the plea was referred to and tried with the merits 
and, after hearing, the District Judge sustained the plea; that plaintiff 
took an appeal to the Circuit Court, which, after hearing, reversed the 
judgment of the District Court, overruled the plea to the jurisdiction, 
and gave judgment on the merits against relator. 
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We omit other allegations touching the existence of the writ of 
attachment, because they involve questions of fact not touching the 
jurisdiction. 

There is no charge that the case, in its nature and amount, was 
unappealable, or that it was appealable to any other court than the 
Court of Appeals for the Second Circuit, or that it was not appealable 
to said court. Hence the Circuit Court’s jurisdiction over the case and 
over all questions of law and fact involved therein, was perfect and 
complete, and, in determining them, it did pot transcend the bounds of 
its jurisdiction. 

There is, therefore, no foundation for the writ of prohibition applied 
for. 

It is, therefore, ordered that the restraining order herein granted be 
set aside, and that the writ of prohibition be denied. 





No. 9685. 
A. D. HENKEL vs. F. P. MIx, SueRirr, ET AL, 

When parties veally intend to create a mortgage for the security of an existing or contem- 
plated debt and adopt the form of a sale with a counter letter which, taken together, 
exhibit such intention, the contract will be construed as a mortgage and effect will be 
given to itaccordingly. 

But when the act ot sale and the counter letter both concur in asserting that it is a sale, the 
latter containing the agreement that the vendor may redeem within a given time, it 
must be held to be a sale with the right of redemption, and if the right is not exercised 
within the time agreed on it is forever lost. 

When the vendee or his representative, he being dead, attempts to sell the land before the 
expiration of the time for redemption, and the veudor injoins the sale on other grounds 
and the time expires before the trial of the suit, the defendant will be mulcted in costs 
that were incurred before the expiration of the time. 


A PPEAL from the Eighteenth District Court, Parish of Tangipahoa, 
he Thompson, J. 


Reid & Reid, for Plaintiff and Appellant. 

T. C. W. and S. D. Ellis, for Defendant and Appellee. 

The opinion of the Court was delivered by 

MANNING, J. This is an injunction restraining the sheriff and the 
administratrix of B. S. Gullett from selling a tract of land. 

In October, 1880, Henkel sold to Gullett the tract of land for $2,079 69 
cash, and on same day Gullett made and signed an agreement. reciting 
that he had bought the land but would reconvey it if within two years 
Henkel paid him the purchase price with eight per cent interest, and 





Cie ie er 


272 SUPREME COURT OF LOUISIANA. 


Henkel vs. Sheriff et al. 





meanwhile Henkel might occupy it as his tenant free of charge except 
the interest specified. 

Gullett died in 1881 and his widow, as administratrix, inventoried 
the land as the propeity of the succession, and in the spring of 1882 
she obtained an order of court for its sale, and advertised it, where- 
upon Henkel filed this suit. 

Henkel died in July, 1883, and his widow and heirs were made 
parties. The case was tried in January, 1886, and the defendants had 
judgment dissolving the injunction. : 

Henkel had declared and recorded this property as his homestead in 
June, 1880. In the following autumn he wanted to buy a stock of 
goods of Gullett,.and offered to mortgage this property to secure the 
debt. Gullett refused to take it. It was then agreed that Henkel 
would sell the land to Gullett in payment of the debt he was about to 
contract, and the latter would reconvey it at the expiration of two 
years if the price he had given for it should then be paid. 

The ground of injunction is that ‘it was not the intention of the 
parties” that the act passed by the notary as a sale and having that 
form should be a sale, but “that it was intended by both parties 
thereto to constitute a mortgage or pledge of the land for the payment 
of the indebtedness of $2,079 with interest,” and that the “legal effect 
of the act and counter letter is to operate a mortgage or pledge of the 
land,” which is null and void as contravening the constitutional pro- 
hibition against mortgaging a homestead. Art. 222. Should the con- 
tract, however, be deemed a sale or giving in payment with privilege 
of redeniption, he alleges that it is void for want of delivery. 

This Court has held over and over again that when parties really 
intend to create a mortgage for the security of an existing or contem- 
plated debt, and adopt the form of a sale with counter letter, which, 
taken together, exhibit such intention, the sale will be construed as a 
mortgage and effect be given to it accordingly. The whole subject 
with numerous decisions thereon was reviewed in Parmer vs. Mang- 
ham, 31 Ann. 348, and very lately we applied the doctrine in Crozier 
vs. Ragan, not yet reported. 

But the plaintiff, under cover of those decisions, wishes us to 
announce a very different doctrine, viz: That when the authentic act 
is in form a sale, and the counter letter repeats that the intention of 
the parties is that it shall be what it purports to be, and emphasizes 
the expression of that intention by a preamble, ‘‘Whereas, B. D- 
Gullett has this day purchased of A. D. Henkel the tract of land,” and 
he promises to reconvey after the lapse of a certain time and on certain 
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conditions, and Henkel expressly and in terms accepts the position of 
tenant to the vendee, that then and in sueh case the intention of the 
parties shall be disregarded and the act shall be declared to be a 
mortgage. The injunction explicitly rests upon what is alleged to 
have been the intention of the parties. The counter letter as explicitly 
declares that intention to have been wholly different from what is now 


alleged. 

The notary was offered to prove what was said to him by the parties 
when the act was about to be drafted and the defendant objected and 
the court admitted the testimony. It is unnecessary to consider the 
objections since the defendant is not hurt. The notary confirms the 
the counter letter and says he asked Gullett if he should draw a mort- 
gage and was answered, “ No, he would not take a mortgage, it must 
be a sale.” The act was recorded in the book of sales and not in the 
mortgage book. 

If it were true that the parties intended the contract to be one of 
mortgage, but they or one of them put it in form of a sale to evade the 
prohibition of mortgaging a homestead, we should give effect to the 
intention, and let the party who tried to evade the law take the conse- 
quences. But the counter letter, the repository of the direct intention, 
rebuts and precludes the belief that either of them intended it to be a 
security for a debt, but both understood and designed that it should 
be a sale with delivery and a faculty of redemption. Unquestionably 
one may sell property and immediately lease it from his vendee at a 
stipulated rent, and Henkel did this, accepting the tenancy in express 
terms. 

Neither of the parties treat the contract as one of exchange. It was 
a sale with right of redemption, and as that right was not exercised 
within the time agreed on the buyer became irrevocably owner. Rev. 
Civ. Code, Art. 2570. 

The sale of the property by the administratrix was advertised in 
April, 1882, before the expiration of the time for redemption—two 
years from October, 1880—-and the lower judge in consequence ordered 
the defendaut to pay all the costs, He answers the appeal praying 
that the plaintiff pay the costs. 

Neither is right. The defendant must pay the costs incurred up to 
October 19, 1882, the date of expiration of the time for redemption, and 

the plaintiff must pay all other costs. 

The equities of the case are all with the defendant. The plaintiff 
made with him a contract that he deemed highly advantageous to 
himself. The defendant without concealment or subterfuge declared 
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what the contract was and as plainly what it was not, and the plaintiff 


agreed and assented, reaped the benefit of it, and the instant it was to 
be enforced swore it was not what he had asserted it was. He could 
lawfully sell his homestead and having sold it and received and enjoyed 
the price, he cannot find shelter under a law that has no application to 
such a ease as his. 

It is therefore ordered and decreed that the judgment of the lower 
court is amended in this, that the defendant is condemned to pay the 
costs incurred prior to October 19, 1882, and the plaintiff to pay all 
others, and as thus amended it is affirmed. 








9617. 
THE STATE EX REL. Hetrs OF GEE vs. R. C. Drew, JUDGE OF SECOND 
District Court, AnD G. W. THompson. 


The writ of prohibition is the pruper remedy to restrain a District Judge who attempts to 
enjoin the execution of a judgment rendered by the Supreme Court, on the alleged 
ground that said judgment is not yet tinal. 

District Judges are absolutely powerless to judicially investigate and determine the validity 
of the official acts of any of the clerks of the Supreme Court. The certified copy of a 
judgment of this court issued by one of its clerks and forwarded to the court whence 
the appeal was taken, is the mandate of this court for the execution of the judgment, 
and it must be obeyed by the lower court. 

That court has no power or authority to ascertain in an injunction proceeding or in any 
other mode whether the mandate issued properly or otherwise. Complaints for alleged 
errors of any of the clerks of this court, in issuing such certificates or in the perform. 
ance of any of their official functions must be addressed to this court only ; the power to 
correct such errors is lodged in no other authority. A district judge will not be held 
in contempt for assuming powers which he honestly but erroneously believed to be of 
the essence of his court. 


A PPLICATION for Prohibition. 


Cunningham & Moise, for the Relators. 
Watkins, Scarborough & Carver, on the same side. 


Merrick, Foster & Merrick, for the Respondents. 

The opinion of the court was delivered by 

Pocuk, J. The following facts have given rise to these proceedings : 

On the 26th of October, 1885, this court rendered at Shreveport a 
final judgment against G. W. Thompson, one of the respondents herein, 
in the matter of the ‘succession of B. L. Saunders, on opposition of 
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the Saunders heirs and of the Gee heirs,” and that term of the court 


was adjourned at midnight on the next day. 

On the 29th of the same month the clerk of this court, at Shrevepert, 
forwarded to the lower court a certified copy of the opinion and decree 
of the Supreme Court, on which execution was issued at the instance 
of the Gee heirs, relators herein, on the 4th of November following. 
That execution was enjoined on the 25th of the same month by the 
order of the Respondent Judge in injunction proceedings instituted by 
Thompson, the respondent herein, the defendant in execution under 
the decree of this court. 

The substantial ground of the injunetion is that our judgment was 
not final, and that the certified copy thereof had been prematurely 
issued by our clerk. 

Relators charge that in entertaining Thompson’s application for 
injunction the District Judge has exceeded the bounds of his jurisdic- 
tion, and that he has officiously and illegally impeded the execution of 
a mandate of this court, from which he should be prohibited, and for 
which he should be punished as in case of contempt. 

Respondents, after disclaiming any intention of contempt of the 
authority of this Court, urge in their answer that the writ of prohibi- 
tion is not the proper remedy, and that the District Court was fully 
vested with the legal power to enjoin the execution because it had 
been issued under a judgment not yet final. 

Their grounds for the latter assertion are in substance as follows: 

That when the clerk’s copy of our judgment was issued, three judicial 
days had not elapsed since the day on which the judgment had been 
rendered. 

They take cognizance of the fact that a waiver of two of the three 
judicial days granted by law for applications for rehearing at the 
county terms of the Supreme Court, had been made in writing, in 
common with all the attorneys having business before the court at 
that term, and in accordance with a long established custom as an 
acceptable courtesy to the members of this tribunal, by the law firm of 
“Watkins & Watkins,” whose names were attached to the brief, who 
were attorneys of record in the case, and by one of whom the cause 
was orally argued before the court. But they deny the right, and even 
the intention of the members of that law firm to bind the respondent 
Thompson by the waiver in question. Their contention is that the 
firm of ‘Jack & Dismukes” were the only authorized attorneys of 
Thompson in the case, and that “Watkins & Watkins” had been 
connected with the suit by “Jack & Dismukes” as their representa- 
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tives, and had never been employed as counsel by Thompson. These 
allegations are supported by affidavits subscribed by J. D. Watkins, 
the senior member of “ Watkins & Watkins,” and by W. H. Jack, the 
senior member of the firm of “Jack & Dismukes.” 

But, in justice to relators, and in justification of our own course, in 


allowing J. D. Watkins, Esq., to present an oral argument in the cause ,. 


we must state that by inspection of the briefs in the case, of the 
transcript, of our docket, of our minutes, and of the petition of appeal, 
which is part of this record, it appears that the firm of “ Watkios & 
Watkins” figured in the case throughout as the counsel of Thompson 
and not otherwise. The answer to both of the propositions which are 
discussed by the counsel is suggested by a consideration of the pivotal 
ground of the injunction. 

No complaint is made uf the mode of execution, and no error is sug- 
gested as to the manner of executing the writ, after its issuance trom 
the District Court, or in the order of the clerk for execution. 

The substantial and exclusive complaint is that our judgment was 
not yet final for the reasons which we have herein above stated in 
detail, and that therefore our clerk at Shreveport had committed an 
error in prematurely issuing the ceitified copy of the opinion and 
decree of this court which is the only mandate to the District Court for 
the purpose of proceeding to the execution of the judgment. C. P. 
Art. 915. As soon as this certified copy reaches the court whence the 
appeal had beea taken, that court is fully empowered, and can be 
required without option on its part, and without further orders from 
this court, to issue execution of the judgment which has been rendered 
here. 

Under the textual provisions of the Code, the certified copy of the 
judgment of this court, forwarded to the lower court by our clerk, is 
the mandate of this court for the execution of the judgment which it 
has rendered. 

‘¢ The functions of the District Court in relation to a mandate which 
has issued from this court to have a judgement executed, are merely 
ministerial. It cannot render any new judgment which would authorize 
or render an appeal necessary.” State ex rel. Bank vs. Mayor, 35 Ann. 
408; Lovelace vs. Taylor, 6 Rob. 92; Cox’s Executors vs. Thomas, 1] 
La. 366. 

It follows from these rules and principles which find their strongest 
sanction in common sense and in natural order, that the District Court 
to which a mandate from this court has thus issued has no other alter- 
native but to obey its behest, and that it has no power to examine into 


“ 


0 


al 
co 
W 
alt 


in 
TI 
ea 
on 


cou 
equ 


hex 
for 

I 
aut 
to j 
res) 





NEW ORLEANS, MARCH, 1886. 


State ex rel. Heirs of Gee vs. Judge. 





our winutes or records to ascertain or determine the manner in which 
our clerk executes our orders, or performs his legal functions. 

if that officer commits a wrong, or unjustly deprives a party of his 
legal rights, he is amenable to this tribunal and to no other power, and 
it is to this court alone that complaints against him for any alleged 
wrong should be addressed. Whence does the District Court of Bossier 
parish derive its power to judicially control the clerk of the Supreme 
Court? Whence comes its authority to say to this court, ‘* Your judg- 
ment is not final, hence I must decline to obey your mandate which 
directs its execution ?” 

It is too plain for further argument that District Courts are utterly 
and absolutely powerless to entertain, by means of injunctions any 
complaint of alleged errors of one of the clerks of the Supreme Court. 
We can but repeat that these clerks, in the performance of their official 
«luties are exclusively under the control of, and amenable only to, the 
court whence they hold their appointments. 

We note the great reliance placed by respondents and their counsel 
iv our recent decision in the case of Sentell vs. Judge, not vet reported. 
The grounds on which the District Judge rested his injunction in that 
case were alleged errors charged against the sheriff for acts committed or 
omitted after the writ had been placed in his hands; but in the instant 
case the complaint charges errors committed in -this court, before 
execution had been ordered, and in the very proceedings which were 
intended to direct the execution of the decree of this court. We quote 
the following language from the Sentell case: “If the injunction 
issued was based on any grounds assailing the plenary authority of 
our judgment or its absolute title to be executed according to law, the 
contention might have force. But we have examined the petition fo* 
injunction and we find no such questions raised. The attack is leveled 
exclusively against the form of the writ and the proceedings under 
the writ.” 

As it is very clear that the injunction issued in this case places the 
District Judge in the attitude of regulating the proceedings of this 
court, and of controlling the official acts of one of our clerks, it is 
-equally undeniable that he has exceeded the bounds of his jurisdiction, 
hence the writ of prohibition is the proper remedy, and it must there- 
fore issue. 

Having thus concluded that the Respondent Judge had no power or 
authority to issue the injunction complained of, it becomes unnecessary 
to judicially consider the validity of the reasons urged therefor by the 
respondent Thompson. Until the proper proceeding is resorted to we 
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are spared the painful duty of deciding how far an attorney of record 
cap be allowed to repudiate the legal effects of his own acts; how far 
he may be counsel for certain purposes and not for others in the 
progress of a suit; and to what extent a litigant may be allowed to 
divide the responsibility of counsel who appear of record in his cases. 
We must now dispose of the rule for contempt. 

From our knowledge of the character of the Respondent Judge we 
are satisfied and quite confident that he had not the remotest intention 
of resisting the authority of this court. 

The palpable error which he has committed arises from a confused 
idea of the line of demarcation between his authority and that of the 
Supreme Court, and is doubtless the result of hasty conclusions on a 
question which was perhaps new to his legal mind. The law does not 
contemplate the correction of such errors by rigorous punishment. 
But as the repetition of such errors would doubtless have a tendency 
to hamper the speedy administration of justice in the State, we enter- 
tain the reasonable hope that we will not often be called to correct 
similar irregularities. 

It is therefore ordered that the preliminary writ of prohibition issued 
herein be made perpetual, and that the respondents be forever 
restrained from enforcing the injunction granted by the Respondent 
Judge in the matter of the execution of the judgment of this court 
rendered on the 26th of October, 1885, in the case entitled “ The Suc- 
cession of B. L. Saunders on opposition of the Saunders heirs and of 
the Gee heirs.” It is further ordered that the rule taken herein for 
contempt against the respondents be discharged, and that respondents 
be condemned to pay all costs of these proceedings. 





No. 9686. 
JOHN CHAFFE & Sons vs. MCGEHEE & Co. 
A eonventional mortgage granted by a debtor upon property which, at its date, constituted 
the duly registered homestead of the debtor. though inoperative while the conditions of 


the homestead exist, may be enforced against the property when the homestead therein 
has ceased by reason of the removal of the debtor and his family to another State. 


PPEAL from the Eighteenth District Court, Parish of Tangipahoa. 
Thompson, J. 


Thos. C. W. Ellis and 8. D. Ellis for Plaintiffs and Appellants. 
Reid & Reid for Defendants and Appellees. 


The opinion of the Court was delivered by 
FENNER, J. The sole question presented by this appeal is whether 
a mortgage granted by a debtor upon his duly registered homestead 
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under the Constitution of 1879, can be enforced against said property 
after the homestead therein has ceased to exist and the debtor, with 
his family, has removed from the State. 

The contention of the debtor is that under Art. 222 of the Constitu- 
tion, the mortgage was an absolute nullity ab initio, insusceptible of 
ratification and incapable of acquiring effect by any subsequent event. 

We cannot concur in this view, which was entertained by the judge 
a quo. 

Article 222 of the Constitution simply says: ** The homestead shall 
not be susceptible of mortgage.” 

If we were asked to enforce a mortgage upon a homestead, the arti- 
cle would be a conclusive bar. But .a homestead is something more 
than a piece of property—it is property of a certain kind and value, 
owned and occupied by the debtor ard set apart and registered accord- 
ing to law. The ownership and the other prescribed conditions must 
co-exist in order to constitute the homestead; and we have held that 
whenever any of the prescribed conditions cease to exist, the property 
loses the quality and privileges of a homestead Gallagher vs. Payne, 
34 Ann. 1057; Bossiére vs. Roins, 37 Ann. 263. 

Hence, the homestead only exists sub modo; and while the Constitu- 
tion prohibits the mortgage of the homestead, it does not prohibit the 
mortgage of the property subject thereto, which will bind it as against 
everything but homestead rights, and which, though inoperative so 
long as the property is subject to the conditions constituting the home- 
stead, will become operative the moment those conditions cease to 
exist. Thus a judicial mortgage, while inoperative against the pre- 
existing homestead, would unquestionably attach to the property when 
it ceased to be a homestead, and we cannot see why the same effect 
should not be given to a conventional mortgage. 

A different construction would extend the operation of the law en- 
tirely beyond the necessities of the case, and beyond the reason and 
policy of the legislation. 

A citizen of Texas, residing with his family in that State, certainly 
assumes an anomalous position when, in any proceeding and against 
any right, he sets up a homestead claim in property in this State. 

We may observe that the case before us is exclusively between the 
debtor and his mortgage creditor, and presents no claims or rights of 


intervening creditors. 
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It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be amended by striking therefrom all that portion 
thereof which follows the words *‘ with recognition of plaintiffs’ rights 
as special mortgagees upon all the lands described in the act of mort- 
gage filed with and made part of plaintiffs’ petition ;” and that, as thus 
amended, the same be aftirmed, appellee, Spiller, to pay costs of this 
appeal. 


9505. 
JAMES BARNES Vs. OLIVER BEIRNE. 

The owner of a building is responsible for personal injury sustained by the fall of part of it, 
when the accident is the result of his neglect to repair, or of a vice in the original con- 
struction. 

Ignorance of the condition of the building, or the circumstance that it could not be easily 
detected, is not exculpatory. Notice is not required as a condition precedent for the 
recovery of damages. 


PPEAL from the Civil District Court, for the Parish of Orleans, 
Rightor, J. 





Breaux & Hall, for Plaiutiff and Appellee : 

1. An owner is responsible tor damages caused by the ruin of his building, when it is due 
to vice of constraction, or want of necessary repairs. C. C. 2322; C. N. 1386; 37 Ann. 39. 

2. Absence of owner and his agent from the city, so that notice cannot be given them of 
peril, is no excuse from liability for damage. 

3. No notice necessary under the Code or required, to render owner liable. Toullier, vol. 
16, p. 263, 6 Ed., Paris. 

4. Amount of damages in such cases left to discretion of Court or Judge. Pike & Co. va. 
Doyle, 19 Ann. 363; Rayne vs. Taylor, 18 Ann. 26. 


Henry Chiapella. for Defendant and Appellant : 

‘The owner of a building is answerable for the damage occasioned by its ruin, when this 
1s caused by neglect to repair it or when it is the result of a vice iu its original construc” 
tion.” R. C. C. 2322. 

* The owner of a slave, hired to another and drowned while employed, with the consent of 
his master, in a work not proved to have been of a dangerous character, cannot recover 
his value.” Hudson vs. Grout, 5 Rob. 499, 

*‘ Where an action is brought to recover damages on account of injury done by the accidental 
falling of a structure, proof that there was no fault or negligence imputable to the defend- 
ant, and that there was no original imperfection in the structure, is sufficient to avoid 
liability on his part.’’ Burton vs. Davis, 15 Ann. 448. 

*‘ La rnine du batiment doit résulter, soit du défaut d’entretien, soi. du vice de construction. 
Si elle était arrivée par cas fortuit et force majeure, si le propriétaire n’avait point 
négligé de l’entretenir et qu’il l’efit construite suivant les régles de l'art, il cesserait 
4’étre responsable. Aussi, le demandeur doit-il cowmencer par établir que la ruine du 
batiment est arrivée par une suite du défaut d’entretien ou pur le vice de sa conatruc 
tion. C'est la une condition essentielle de laquelle dépend le fondement de son action, 
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sauf au défendeur A administrer toutes preuves du contraire.”” 5 Larombiére (obliga- 
tions), p. 795; Ibid, pp. 800, 801. 

‘Si une maison qui menacait ruine, et pour laquelle le voisin avait denoncé, est ensuite E 
abattue par un cas fortuit, comme par un débordement, ou par la violence des vents, et 
que sa chute abatte la maison voisine, le propriétaire de la maison dont la chute a abattu 







Vautre, ne sera pas tenu de ce cas fortuit. si ce n’est que le débordement ou l'orage ne 





Vait abattue, qu'a cause du mauvais état ou elle se trouvait.”” 1 Domat (Lois Civiies), 
Livie IT, Section III. No. 6, p. 478: Ibid, Section IV. No. 7, p. 481. 















The opinion of the Court was delivered by 
Bermupbez, J. This is an action in damages against the owner of a 






building. 

The charge is, that the front cornice, which had been for some time 
in a dangerous condition, fell, struck and injured plaintiff, who was 
then a wayfarer to his home, and that the injury was occasioned by the 







neglect of the owner to repair. 
The defendant pleaded the general issue and appeals from a jaudg- 
ment against him for $580, which plaintiff, by joinder, asks to be 







increased to $5,000. 

It appears that early in the morning of October 21, 1884, the cornice 
of certain buildings, owned by defendant, on one of the principal 
thoroughfares of the city, suddenly tumbled down on_ plaintiff, who 
happened to be just at that moment passing on the sidewalk, seriously 







wounding him. The wound on the head was severe and the bruises 






on the body were numerous and painful. They are shown to have 





been dangerous, susceptible of oceasioning lock-jaw, and such as 





required the attendance of a competent physician for some twelve 
days. The plaintiff remained confined to his bed about a week and to 
his room a fortnight. It was not, however, until two months after- 
wards, that his wounds healed and that he ceased to resent mater- 
jally the injury and pain to his body, although, as soon as he was 
able to gather some strength, he went back to his occupation, (that of 











au private watchman), he being poor and his family needing his 





assistance. 
The City Surveyor, a witness for defendant, testifies that the rafters 





were not tied together with collar-braces; that the heel-plates receiv- 
ing the ends of the rafters had rotted away; that the nails fastening 
the heels of the plates to the ceiling joist had rusted; that had there 
been collar-braces and the nails not rusted, the accident would not 
have happened ; that the defect is in the construction and could have 







been detected; that he could have discovered it and suggested a 






remedy which could have prevented the occurrence. 
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His testimony is corroborated by other witnesses. So that the evi- 
dence leaves no doubt that the building was, as regards the cornice, in 
a dangerous condition, due both to a vice in the construction and to a 
want of necessary repair, and that this state of things could have been 
detected and remedied. 

Article 670, R. C. C., provides that every person is bound to keep his 
buildings in repair, so that neither their fall, nor that of any part of 
the materials compsing them, may injure the neighbors or passengers, 
(passans), under penalty of all losses and damages which may result 
from the neglect of the owner in that respect. 

Article 2322, R. C. C., is to the further effect: That the owner is 
responsible for the damage occasioned by its ruin, when this is caused 
by neglect to repair, or is the result of a vice in its original construe- 
tion. 

The owner however is entitled to exoneration from liability when 
the accident is the result of a fortuitous event or vis major. Larombiére, 
5, 795; Domat, 1, p. 481, N. 7; also 15 Ann. 448, Burton’s case. 

The defendant contends that he cannot be held liable, because the 
defect was not apparent from the outside, because he was ignorant of 
it, and because he had not been notified of the condition of the cornice. 

The law makes it his duty to keep his building in proper order, so 
that no one may be injured thereby. The defect could have been de- 
tected on inspection, if not outside, at least inside. He was bound to 
know whether repairs were or not necessary. Actual knowledge and 
willful neglect would have aggravated his responsibility. R.C.C. 670. 


The law does not direct that any notice be given, or that any actual 
knowledge be shown, as a condition precedent for recovery. R. C. C. 
2322; Toul. 61. 3, til. 4; Mareadé, vol. 5, 272; Laurent, ete. 

While commenting on article 1386 of the French Code, which is re- 
produced in ours, Marcadé says: 

“Le propriétaire est de plein droit, présumé en faute. Tl a da savoir 
que sa maison n’était pas en bon état; il 4 dai connaitre les vices dont 
elle était affectée et les reparations dont elle avait besoin et il ne serait 
pas admis 4 prouver q’uil avait été trompé et qu’il les ignorait. Vol. 5, 
p. 272, II; also Toul., vol. 317; Laurent, vol. 20, p. 695, n. 642. 

It is established, however, in this instance, that several attempts. 
were made by the main tenant to notify the owner or his agent, but 
that neither could be found. 

The circumstance that the property was acquired by inheritance by 
the defendant is not at all exculpatory and cannot be invoked in miti- 
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gation of damages. It may serve perhaps to alleviate the acuteness of (3 
the pain which the infliction of damages may occasion and which would 






otherwise be more keenly resented. 
The defendant has failed to show fortuitous event, or vis major,which 






was not even pleaded. 

The authority of Sourdat ( Responsibilité ) vol. 2, p. 15, No. 256, and 
the ancient precedent (1810) of the Court of Liege, have been well 
considered and given all the weight to which they are entitled. 

A perusal of a more recent opinion (1857) of a previous Supreme 
Court, in which heavy damages were allowed for injury sustained by 
the falling of a wall, will prove of interest to the parties in this case. 
Howe vs. City of New Orleans, Mrs. Graihle et al., 12 Ann. 481. It is 
no doubt because the application of article 2322 of the Civil Code does 
not appear in the syllabus, that the case is not alluded to in the Digests. 

The defendant can derive no benefit from the ruling on the Burton 
vase, 15 Ann. 448, in which it was held that proof that there was no 
fault or negligence imputable to the defendant and that there was no 
original imperfection in the structure, is sufficient to avoid liability. 

We adhere to that doctrine but fail to perceive how it can be applied 
to a case where neglect and vice of construction are shown. 

The defendant complains that the allowance of the district judge is 
excessive and should be reduced to $50, actual damages, sustained in 
physician’s and druggist’s bills paid, wages lost, ete., ete. 

It is no great venture to answer that had he been injured and had he 
suffered as much and as long as plaintiff has, the indemnity allowed 
would surely not have sufficed to placate him. We will not however, in- 

























crease the judgment as asked. 
. The lower court properly applied the law to the facts found. 18 Ann. 
26; 19 Ann. 363. 








Judgment affirmed. 
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CAROLINE LABATTY vs. Ciry OF NEW ORLEANS. 









Certificates of indebtedness issued by the Board of Directors of the Public Schools of the 
city of New Orleans during the years 1874, 1875 and 1876, are not evidences of debt 
against the city. Holders of such certificates have no other claim against the city of 
New Orleans, beyond the right to participate in the unpaid portions of the taxes levied 
by the city, in obedience to law, for the respective years in which the certificates were 
issued ; but they have no right to recover judgment against the city thereon with a view 

to have the same converted into bonds under the provisions of Act 67 of 1284, which is 
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edness of the city of New Orleans. 

“That portion of Act No. 74 of 1880, which places the unpaid salaries of school teachers, sub < 
sequent to 1872 and prior to January 1. 1880, on the same footing with the valid indebt- 
edness of the city of New Orleans, is unconstitutional and therefore null. 


PPEAL from the Civil District Court for the Parish of Orleans. 
. Houston, J. peniitiniains 
D.C. & L. L. Labatt for Plaintiff and Appeilant : 


A. The duty of establishing and maintaining public schools throughout the State was im- 
posed by the Constitution of 1868 on the General Assembly, and it was authorized to 
provide legislation for their support throughout the State by taxation or otherwise. 
This has been done by legislation in 1870, 1877, and other acts, and the corporation of 
New Orleans directed to provide public schools and to levy taxation sufficient for their 
support and maintenance, and they have been levied. ‘These city taxes, after eight or 
ten years, prove utterly insufficient to pay the teachers, meet expenses incurred, in 1874 
and subsequent years, as part of the city’s obligation, and in 1879 there resulted a ‘‘float- 
ing indebtedness or claim,” which the convention framing the Constitution of 1879 re- 
quired the city to liquidate, and the Legisiature of 1880 recognized their validity, and 
that of 1884 has authorized the city to issue bonds. at fifty years, to retire and cancel 
these ‘‘ debts” when merged into judgments. 

2. Now, the city contends that it is not a ‘‘debt,” or ‘‘claim,” or ‘* floating indebtedness,” 
meant by the act, and resists plaintiff's right to any judgment whatever. Plaintiff makes 
the following points : 

a. ‘The right to incur an ebligation implies the right to raise money by taxation, or to 
issue bonds for payment.” 111 Mass. 460, Lowell vs. Boston, and 98 U. 8. 395; ‘‘ Ranger 
Case,” 25 Wis. 122; Hughes, 282, Parsons vs. Charleston. 

. “Itis always to be assumed, in the absence of clear restrictive provisions, that when 
the Legislature grants to a city the power to create a debt, it intends that the city shall 
pay it, and that the payment shall not be left to its caprice or pleasure.” C.J. Waite 
in Parsons’ Case, Hughes, 2x2. 

ec. ‘When a power to contract a debt is conferred, it must be held that a corresponding 
power of providing for its payment is also conferred.” 98 U.S, 395. 

-d, ‘*Wheu a legislative act provides that certain uncollected revenues of a corporation, 
which have been declared to be ‘ vested 1ights’ of certain creditors or claimants, may 
be diverted and lodged with'the syndicate of its public debt by substituting bonds of the 

corporation therefor, and the claimants are willing to accept, the act is just, valid and 
constitutional, and furnishes ‘adequate compensation,’ relieving it from repugnancy to 
any constitutional objection, Federal or State.” 33 Ann. Taxpayers vs. City. 


Walter H. Rogers, City Attorney, Wynne Rogers, Assistant City At- 
torney, and Sam’! P. Blanc, for Defendant and Appellee: 


“School certificates of indebtedness issued by the Board of Directors of the Public Schools of 
New Orleans for salaries and expenses due for the years 1874, 1875 and 1876. are not debts 
due by the city of New O:leans, and can form no part of her floating indebtedness. 

It is beyond the power of the Legislature to impose as debts upon the city of New Orleans 
claims which she does not legally owe. 

Such legislation would be unconstitutional, as violative of the provisions of Section 45 of the 
Constitution of 1279. 


> 


The opinion of the Court was delivered by 
Pocuk, J. Plaintiff declares on certificates issued by the Board of 
Directors of the Public Schools of the city of New Orleans, during the 
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years 1874, 1875 and 1876, amounting together to $4,475.85, for which 
she seeks to recover judgment; the ulterior object being to obtain 
therefor bonds of said city to be issued under the provisions of Act No. 
67 of the Legislature of 1884, which is amenda‘ory of Act No. 133 of 
Ik80, passed for the purpose of liquidating the indebtedness of the city 
of New Orleans. 

The defense is a general denial, and the judgment is in favor of the 
defendant. 

Two of the certificates in suit are copied in the transcript as sam- 
ples; both were issued by the board of which H. C. Dibble was presi- 
dent, the largest in amount being for $738.01, payable to Henry Perry 
or bearer, “for supplies on account of expenses of November, 1874; 
and is dated December 3, 1874. 

The main contention hinges upon the question as to whether such 
certificates evidence, or not, an indebtedness of the city of New Orleans. 

Plaintiff’s argument is that these certificates constitute a part of the 
city’s indebtedness, but that if, when issned, they were not debts of 
the city, they have acquired that character under a correct construe- 
tion of Article 254 of the Constitution of 1879, and of Section 3 of Act 
No. 74 of 1880, which purports to enforce the provisions of Article 254 
of the Constitution. 

The tirst line of her attack is to demonstrate that these certificates 
are not a debt of the State, or of the school board, or of any other per- 
son or juridical being, ergo they must be a debt of the city of New 
Orleans. 

The argument has at least the merit of novelty; it may be ingenu- 
ous, but candor compels us to say that we have not been impressed 
with the force of such a demonstration. 


It might be shown on the other hand that they are not due by any 


ope, and that no recovery could be had thereon under any cireum- 
‘ 


stances, 

Hence, we shall follow another line of inquiry, and we siall at first 
consider the proposition that, when issued, these certificates did evi- 
dence an indebtedness of the city of New Orleans. 

The system of public schools which then prevailed in the State was 
the result of the legislation of 1870 (Act No. 6, extra session of that 
year) and of 1873 (Act No. 36). 

The most striking feature of that legislation, a feature which dis- 
tinetly characterized the legislation of that disastrous period of Lou- 
isiana’s history, was to strip the city of New Orleans and the parishes 
of the State of all power of effective management and control of the 
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public schools and of other local affairs within their respective corpo- 
limits, and to concentrate all powers connected therewith in the State 
authorities. 

Under that legislation, the only power vested in the city of New 
Orleans touching the management of the public schools was the author- 
ity to select some of the component parts of the board of directors. 

Plaintiff’s contention that the schools of those days were municipal 
institutions has consequently no foundation in law, and is therefore 
erroneous. 

Through compulsory taxation, the city of New Orleans contributed 
the principal means for the support of public schools established within 
her limits, but her council had no control over the fands thus collected. 

The law required the estimate of probable expenses to be made an- 
nually by the board of school directors, and to be presented to the city 
council, which was required to levy the tax necessary to cover the esti- 
mate, which tax could not be less than one-fourth of one per cent on 
the taxable valuation of all property in the city. Sees. 2, 4, of Act 36 
of 1873. 

No thought was further remote from the minds of the promoters of 
that system than the idea of establishing public, city or municipal 
schools in the city of New Orleans. Section 37 of the Act of 1870 con 
tains the following significant language: “The city of New Orleans, 
and other incorporated cities or towns, as well as all parochial author- 
ities, are prohibited from organizing or maintaining separate public 
schools from those organized under this law, and controlled by the 
boards created hereby.” . 

An exhaustive examination and a close analysis of that legislation 
has forced a clear conclusion on our minds that the whole system of 
publie schools created thereunder was decidedly a State institution, 
under the exclusive coutrol and management of superintendents and 
boards of directors who derived all their powers @lirecily from the 
State, and who were 1esponsible for their mabagement to the State 
only. 

Hence, they were absolutely powerless to fasten any indebtedness 


-on the city of New Orleans or on any of the parishes of the State. In 
_ Act No. 36 of 1873, which provides additional regulations for the Board 
-of school directors of the city of New Orleans, See. 10 contains the fol- 


lowing language: “That the board of directors of the public schools 


shall not be empowered to make contracts or debts for the year 1873, 


or any subsequent year, greater than the amount of the revenue pro- 
vided for according to this act, or other school laws existing, it being 
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the intent hereof that parties contracting with said board shall take 
heed that due revenue shall have been provided to satisfy, the claims, 
otherwise they shall lose and forfeit the same.” 

This section is very strongly suggestive of the correctness of our re- 
mark that perhaps these certificates might not be enforced against any 
one. 

The record shows that in accordance with the annual estimates made 
by the board of school directors, the city of New Orleans levied for the 
years included in plaintiff’s certificates, a tax aggregating $928,816, 
and collected a total of $842,411, leaving a delinquent list amounting 
to only $80,405. 

In this connection we note the assertion, made by the city’s counsel, 
that the amount of unpaid outstanding school certificates for said years 
aggregate the sum of $400,000. This is not denied by plaintiff, but she 
exclaims: “What a confession of official negligence is here discovered !” 
We think it amounts to something more grievous. But the record and 
Sec. 10 of Act 36 of 1873, point to a different set of officials than those 
who are in plaintiff’s mind. To qualify their conduct, official negli- 
gence is a very mild term. 

Hence, it is obvious that under the provisions of Act 123 of 1874, as 
well as under the effect of the section of the act of 1873, just tran- 
scribed, the holders of school certificates can look only to the uncol- 
lected appropriations of the respective years for which the same have 
been issued. ‘This shows the fullest extent of plaintiff’s claim against 
the city of New Orleans, which is simply a collecting agent, owing no 
other account to the State or to any other authority, beyond an effort 
to collect and a payment of the amounts collected. 

But plaintiff next argues that under subsequent legislation these cer- 
tificates have been declared legal claims against, or valid indebtedness 
of, the city of New Orleans. Article 254 of the Constitution, relied on 
by her, reads: ‘The General Assembly * * * — shall enaet such 
legislation as may be proper to liquidate the indebtedness of the city 
of New Orleans, and apply its assets to the satisfaction thereof.” 

It can hardly be argued that by this language the convention can be 
construed to have meant that the Legislature could provide for the 
liquidation of claims which were not part of the indebtedness of the city 
of New Orleans, or that such language could possibly be strained to 
mean that the Legislature was therefore vested with the power to 
coerce the city of New Orleans into the settlement of school certificates 
which had been issued without her authority or consent, by an irre- 
sponsible board or corporation, for or without valuable consideration, 

















5 





238 SUPREME COURT OF LOUISIANA. 





Labatt vs. New Orleans. 





and perhaps in direct violation of the very law whence such board 
could derive its only legitimate authority. It is admitted that in draw- 
ing against a fund of a possible aggregate of $922,816, based on its own 
annual estimate and demand, this board has issued certificates amount- 
ing to the enormous sum of $1,242,816. 


The language of the Constitution can authorize no such deductions ;. 


and its proper construction would at once strike with nullity any at- 
tempt of the Legislature to fasten on the city of New Orleans the obli- 
gation to settle or liquidate any claims which are not legally and une- 
quivocally included in the term indebtedness of the city of New Orleans. 
The very letter and the undoubted spirit of the Constitution are most 
obviously adverse to any such proposed legislation; they go to the 
extent of forbidding such action even with the consent of the corpora- 
tion. 

Article 45 provides in substance as follows: ‘‘ The General Assembly 
shall have no power * * * to authorize the payment of any claim 
against the State, or any parish or municipality of the State, under 
any agreement or contract made without express authority of law; and 
all such unauthorized agreements or contracts shall be null and void.” 

The framers of the Constitution were familiar with the history of the 
profligate legislation which had marked the era of the ‘‘rule of the 
stranger,” which is referred to by plaintiff’s learned counsel, and they 
intended to close all avenues to a successful realization of the many 
schemes of plunder which had been concocted during those dark days 
of misrule. 

Hence, under a proper construction of constitutional provisions, 
plaintiff can draw no strength or derive no comfort from Sec. 3 of Act 
No. 74 of 1880, which reads: ‘That the said bonds may be issued to 
take up the unbonded indebtedness of the said city of New Orleans, 
and the unpaid salaries of school teachers and expenses of maintaining 
the public schools created since 1872 and prior to January 1, 1880.” * * 

The proposition that such an enactment touching school certificates 
in a law avowedly intended to carry Art. 254 of the Constitution into 
effect, is a contradiction in terms and is shockingly unconstitutional, 
is indeed too plain for argument. 

But in addition to this consideration, that legislative provision, in so 
far as it refers to school certificates, can be stricken with nullity under 
another point of view, which is considered in our decision of the case 
of the Taxpayers’ Association, 33 Ann. 568. 

An inspection of the list of plaintiff’s certificates shows that a num- 
ber of them, amounting to $932 only, were issued previous to the con- 
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stitutional amendment of November 2, 1874, under which the city of 
New Orleans was forbidden to “increase her debt in any manner or 
form, or under any pretext.” 

Now, in reviewing this very legislation in the Taxpayers’ case, we 
held that any legislative enactment which tended to legalize any debt 
contracted by the city of New Orleans after the prohibited date, No- 
vember 2, 1874, was unconstitutional and therefore null. Strange to 
say, plaintiff seeks relief under the very terms of that decision. It 
must have been sadly misconstrued in her mind. 

For her certificates which were issued after that date were either 
debts of the city or they were not. If they were debts, they are null 
because issued in violation of the Constitution, and the funding of the 
same is forbidden nnder the terms of the decision; if they are not debts 
of the city, they find no place under the provisions of a constitutional 
mandate which is therein held to contemplate exclusively the valid 
indebtedness of said city. 

We therefore conclude that plaintiff has utterly failed to make out 
a case of indebtedness against the city of New Orle&ins, and that she 
is not entitled to the relief which she asks of the courts. 


Judgment affirmed. 


On APPLICATION FOR REHEARING. 


The mainstay of this application is the following expressions in our 
opinion: ‘Hence it is obvious that, under the provisions of Act No. 
123 of 1874, as well as under the effect of the section of the Act of 1873, 
just transcribed, the holders of school certificates can look only to the 
uncollected appropriations of the respective years for which the same 
have been issued. This shows the fullest extent of plaintiff’s claim 
against the city of New Orleans,” the quotation in the brief ends here, 
but the sentence in the opinion continues thus, “‘ which is simply a 
collecting agent, owing no other account to the State or to any other 
authority, beyond an effort to collect, and a payment of the amounts 
collected.” The last words of the paragraph were doubtless inadvert 
ently omitted in the quotation ; it appears that they materially modify 
and restrict the meaning of the opinion as construed by plaintiff's 
counsel under the incomplete quotation. The inference drawn from 
our language is that we recognized thereby some right of action by 
holders of school certificates directly against the city of New Orleans, 
and it is suggested that such a judicial recognition should have been 
‘* preserved by a consistent decree.” 


19 
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We can but regret the faint hope which our inartistic language has 
inspired to plaintiff. 

It is the more unfortunate from the fact that we had labored with 
great pains and caution to impress in our opinion the undisputed 
theory that there was no earthly privity between the city of New 
Orleans and any holders of school certificates, who were exclusively 
creditors of the school board, and not of the city. 

We have been unfortunate in the use of language if our utterance 
ean be fairly construed to mean that any certificate holder could per- 
sonally enforce any claim against the city for uncollected appropria- 
tions of the respective years for which his certificates had been issued ; 


’ we had thought that the formal declaration that the city was but a 


“collecting agent owing no account to the State or any other authority 
beyond an effort to collect,” etc., would leave no doubt of our real 
meaning, which was that the right to urge any claim for collected or 
uncollected balances on any one of, or the three years’ appropriations, 
rested in the State or the school board only, and that the funds thus 
received would bedistributed pro rata among all the holders of valid 
school certificates. : 

We can but repeat our unshaken conclusion that the school certifi- 
cates for the years 1874, 1875 and 1876, which are yet outstanding and 
unpaid, never have been a part of the valid floating indebtedness of 
the city of New Orleans, and that no constitutional legislative enact- 
ment thus far adopted has had the legal effect to make them debts of, 
said city. Hence the holders of such certificates can under no possible 
contingency obtain, through the courts of this State, valid judgments 
therefor against the city of New Orleans. 

A second and very thorough study of the case has satisfied us of the 
entire correctness of our views as expressed in our first opinion. 


Rehearing refused. 








9684. 
Mrs. S. A. GREENING vs. J. M. T. ELLIOTT, ET ALS. 


When a widow residing in one parish entrusts the management of a plantation situated in 
another parish to her son, who makes the purchases for the plantation and ships the 
crops thereof in his own name, she will not be thereby estopped from claiming the 
working animals or the crops on the place when seized for the debt of the son and man- 
ager, especially when such debt has not been incurred in the business or administration 
of the plantation. 
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A PPEAL from the Tenth District Court, Parish of Red River. 
LX Hall, J. 


Logan & Head, for Plaintiff and Appellee. 
L. B. Watkins and Pierson & Hull, for Defendants and Appellants. 


The opinion of the Court was delivered by 

Topp, J. Schmidt & Ziegler, of New Orieans, having a judgment 
against onc J. R. Greening, issued executiun thereon and caused to be 
seized a lot of mules and a number of bales of cotton on a plantation 
situated in the parish of Red River, as the property of the judgment 
debtor. 

Mrs. Sarah A. Greening, the mother of J. R. Greening, enjoined the 
execution and claimed the ownership of the property thus seized and 
$1,000 damages for the illegal seizure. 

The injunction was perpetuated, the plaintiff’s title to the property 
recognized and her demand for damages rejected. 

Schmidt & Ziegler have appealed, and no motion is made for an 
amendment of the judgment. 

The plaintiff’s residence is in the town of Mansfield, DeSoto parish, 
where her husband had resided before his death, and where he died. 
The plantation referred to was an acquet of the community between 
the spouses, and was purchased by the plaintiff at succession sale. 

After her husband’s death, J. R. Greening took charge of the planta- 
tion, working stock, etc., aud was manager and agent for his mother. 
He attended to the cultivation of the plantation, made the purchases 
therefor, gathered and shipped the crops and applied the proceeds 
thereef to the support of his mother and family in Mansfield. The 
mules seized were some of those purchased by the agent and manager 
for his mother, and tne place cultivated on her account, and the crops 
belonged to her. These facts are established by the testimony of both 
mother and son, and the plaintiff’s title to the plantation and the pur- 
chase of the mules thereon at the time of the sale of the place was a 
matter of record. 

Her claim to the movables embraced in this suit is resisted on 
the sole ground that the plaintiff, by permitting her son to manage the 
plantation, to make the purchases and ship and sell the crops in his 
own name was estopped from disputing his title to the movables on 
the plantation seized in this case. 

We see no force in this proposition, conceding that it was fully 
sustained by the evidence. 
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There was a peculiar fitness in plaintiff, an aged woman and in 
precarious state of health, consigning her plantation after the death of 
her husband to the management of her oldest son. The plantation and 
the movables, the stock or working animals were purchased by her, as 
stated. Her title thereto has never been diverted by any way known 
to the law, and Schmidt & Ziegler have no mortgage or privilege 
thereon. Though this is so, she, it is contended, cannot set up a claim 
to the property because it has been seized for her agent’s debt, a debt, 
the consideration of which has not been shown to be in any manner 
connected with the cultivation or administration of the plantation. 
Whether the agent and manager conducted the busines in his own 
name or in that of his principal, under the circumstances of the case, 
it could not affect the title of the plaintiff to the property or her right 
to claim it against her agent, his creditors or anyone else. 


Judgment affirmed. 








9716. 


ADMINISTRATORS OF THE TULANE EpucaTION FuNp vs. THE BOARD 
OF ASSESSORS ET ALS. 


The University of Louisiana is @ public institution that the Constitution has recognized; 
and commanded the Legislature to maintain and support it. 

By the Act of July 5, 1884, a contract was made by and between the State and the Admin- 
istrators of the Tulane Education Fund whereby the State delivered to the Administra - 
tors the rights, privileges, franchises, immunities and property of the University, and 
the Administrators engaged to dedicate all their revenues to its maintenance and devel- 
opment. This is a consecration of the income of the Administrators to public use, and 
the property from which that income is derived is therefore exempt from taxation. 

The character or quality of taxability is not ineffaceably stamped on property and it may 
be removed by the act of its owner. The Legislature cannot exempt from taxation 
property that is constitutionally liable to it, but an owner of property may translate it 
to the domain of constitutional exemption by dedicating it to a public use. 

Primarily the Legislature determines what is a public use, and when it has declared what 
may be so regarded, courts will not interfere exceptin clear cases of usurpation or abuse 
of authority. What is for the public good and what are public purposes are for the 
Legislature to say, and it has a large discretion in determining these questions, which 
will not be controlled by the courts unless under the exceptions above noted and such 
like. 

Although the title to property be not in the public, if the revenues of it are dedicated wholly 
to public use and purposes, it is public property within the intendment of the Constitu- 
tion, and possesses all the immunities and is entitled to the exemptions from taxation of 
public property. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Za: Monroe, J. 
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E. TD. White, James McConnell and LE. H. Farrar, for Plaintiffs and 
Appellants. : 





M. J. Cunningham, Attorney General; W. H. Rogers, City Attorney, 
and Blane & Butler, for Defendants and Appellees. 


The opinion of the Court was delivered by 


MANNING, J. The Board of Assessors of New Orleans placed upon 
the tax roll for 1885 the property given by Paul Tulane to the plaintiffs 
to promote the education of the white youth of that city. The object 
of the present suit is to annul that assessment on the ground that the 
property is exempt from taxation. 

The same property was assessed in 1883 and the plaintiffs then 
claimed the exemption of it from taxation and we held the claim not 
good. State ex rel. Board of Admrs. Tulane Ed. Fund v. Bd. of Assess- 
ors, 35 Ann. 668. 

Since that decision was rendered the General Assembly have passed 
an elaborate Act, the evident purpose of which is to effect an exemp- 
tion of the plaintiffs’ property from taxation, and our construction of 
that Act will determine the question whether the machinery adopted 
has accomplished the intended purpose. 

It is scarcely necessary to say that the General Assembly cannot 
exempt property from taxation by its own will. Unless the expression 
of that will is in accord with the Constitution, it can accomplish 
nothing. 

There has been for many years an educational institution in New 
Orleans called “‘ The University of Louisiana.” It was founded by the 
State and has been fostered by it. For some time only twe colleges 
were in operation in it, those of law and medicine. Later a college for 
the humanities has been added under the humble name of an academ- 
ical department. Successive Constitutions of the State have repeated 
the injunction to the Legislature to maintain it. The last Constitution 
has emphasized this command and made it imperative—the General 
Assembly shall from time to time make such provision for the proper 
government, maintenance and support of the University ot Louisiana 
as the public necessities and well-being of the people may require. 
Const. 1879, Art. 230. The pecuniary aid was limited to ten thousand 
dollars a year, and every Legislature since has appropriated the full 
sum, and we have held that these appropriations have the character 
and ‘rank of constitutional appropriations. State er rel, Ad. Un. v. 
Burke, 36 Ann. 457. 
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The Act of the General Assembly of 1884 begins its title with the: 
expression that the fostering, maintaining and developing the Univer- 
sity of Louisiana is one of its objects, and its preamble recites that the 
Administrators of the Tulane Fund are willing and desirous to take 
charge of that institution and to devote all the revenues they now have 
or may ever have to its expansion and development. It then exacts — 
that the Tulane Administrators shall hereafter have full control and 
the exclusive government of the University of Louisiana, and shall have 
all the powers, privileges, franchises and immunities that are now 
vested in the Trustees of the University, and also ail of its property ; 
and in order to enable the State to realize the full benefit of the inten- 
tion of the Tulane Administrators to devote all their revenues to the 
public purpose of maintaining the University, the Act declares that a 
contract is thereby made by and under which the Tulane Administra- 
tors are irrevocably vested with all the franchises, privileges and 
immunities theretofore granted them, and in consideration therefor 
they bind themselves also irrevocably to devote all their revenues to 
the public purpose already stated. And then in recognition of the 
beneficence of Mr. Tulane and of the fact that the Administrators of 
the fund created by that beneficence were hereafter to devote it exelu- 
sively to fostering and developing this institution of the State, the 
name of the benefactor was directed to be hereafter prefixed to its 
ancient name so that the future designation of it shall be the Tulane 
University of Louisiana. Acts 1884, pp. 48 et seq. 

Our learned brother of the lower court construed this Act as being a 
charter of a new University to which was transferred all the property 
and privileges of the University of Louisiana. If that be so, the 
University of Louisiana is abolished, for if all its privileges are trans- 
ferred to another institution and all the property it had to make those 
privileges effective and useful to the public is likewise transferred, 
there will be nothing left but thename. We cannot attribute to the 
Legislature the intention to denude of its powers and privileges an 
institution which the Constitution has commanded them to maintain, 
and thus to make of it a simulacrum without vitality or power. Nor 
can we attribute to the Legislature a purpose to evade the Constitu- 
tional recognition of the existence of the University. Obviously the 
Legislature cannot abolish the University. It has its root in the 
fundamental law and that law has ordered the Legislature to foster 
and develop it. But if without assuming to destroy, the Legislature 
desiccates it by removing the fecundating sources of its strength and 
growth, it does practically destroy it. 
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No doubt the Legislature had in mind the creation of a new Univer- 
sity as a consequence or result of the Constitutional amendment that it 
has directed to be submitted to a popular vote, for among the objects 
of this act of 1884 expressed in its title is: 

“To give said Board of Administrators of the Tulane Education Fund, 
upon the adoption of said Constitutional amendment, not only the full 
powers of administration over the University of Louisiana, conferred by 
this Act, but also the power to create, develop and maintain a great 
University in the city of New Orleans, which University so to be created 
shall perpetually be under their full and complete control.” 

But the Legislature so far from attempting to abolish the University, 
by its own Act expressly includes its maintenance in the objects of its 
legislation, and remitted to a Constitutional amendment the derivation 
of authority to replace the former University by a new creation. 

The legislative purpose to preserve the University of Louisiana is 
unequivocally and constantly manifested in every part of the Act of 
1884. The title mentions it, the preamble gives prominence to it, and 
the enacting clauses confirm it. The University is delivered to the 
Tulane Administrators with all its franchises immunities and property 
to be governed and developed by them. Its existence is continued, 
and if it is not perpetuated, the Constitutional amendment alone will 
confer the power to replace it by another. 

But the real question lies behind this, and 1t is whether the dedica- 
tion by the Tulane Administrators of all their revenues to the support 
and maintenance of the University of Louisiana is such dedication to 
public use as will exempt their property from taxation proprio rigore? 

It is thus apparent that the question presented in this case is wholly 
different from that considered and decided in the former one—the 
question then being whether the property of the Board was taxable, its 
income being devoted to education, and we held that it was because it 
was private or corporate income. 

The first exemption from taxation by the Constitution is ‘all public 
property.” Art. 207. The University of Louisiana is not only a public 
institution but the Constitution has taken it under its protecting care. 
The entire revenues of the Tulane Administrators are dedicated to its 
support. The State has contracted with them to deliver this public 
institution into their hands on the condition that their revenues shall 
he wholly applied to its maintenance and development, and they have 
accepted the contract and thereby made the University the usufructu - 
ary of all their property. Whatever taxes are payable upon this 
property must necessarily be paid out of these revenues that have thus 
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been dedicated to a public use, that is to say, must be paid by the 
University. Whatever diminution of these revenues is made by the 
payment of taxes is a diminution pro tanto of revenues that have been 
consecrated to public use, and it is admitted that the taxes for 1885 and 
1886 exceed the sum that the State has annually appropriated to the 
University. So that if taxes are collected from the Tulane Fund and 
the State continues its appropriation, she will receive money only to 
pay it back. But the plaintiffs have refused to receive this annual 
donation from the State since the passage of the Act of 1884, and they 
have expressly waived all right to it and all right to any future appro- 
priation, and this waiver is stated in the Act to be an additional 
consideration supporting the contract made therein. Sec. 6. 


The plaintiffs have complied with their part of that contract. From 
August 1, 1884, when they took charge of the University to the close 
of 1885 they have expended near a hundred thousand dollars (exact 
figures $98,259.50) upon it, including the cost of insurance and repairs 
of the buildings, and these were the property of the University before 
it was turned over to them. Their revenues have conserved its prop- 
erty, paid its current expenses, and have begun to develop a languish- 
ing and resourceless institution into vigorous and healthy life. 


The usufructuary is bound to pay all the taxes on the property that 
is subject to the usufruct, Rev. Civ. Code, Art 578, and as the University 
of Louisiana is the usufructuary of the Tulane property, it follows 
necessarily that whatever taxes are paid will be paid by the University. 
The only reduction or diminution of the revenues of the University 
possible under the contract of the plaintiffs with the State is the dimi- 
nution that would be wrought by the sanction of the State’s demand 
for taxes. Now the University cannot be taxed. The Constitution 
created it. Its property is public property within the intendment of 
the Constitution. 

But the property of the Tulane Board is not the property of the 
University, and it is the property of the Tulane Board of which taxes 
are demanded. 

The title of property does not invariably fix the person who is obliged 
for the taxes upon it. As we have just stated, the usufructuary and 
not the titular owner pays on property held in usufruct. Familiar 
illustrations of the rule are found in those instances where private 
property,is taken; for a public road, or a dedication of a lot of ground 
is made on condition that a court-house is built on it. The ownership 
remains where it was but the owner pays no taxes. 
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And these illustrate another proposition, viz: that priva'e property 
which is subject to taxation becomes exempt by the change that is 
made in its use. The character of taxability is not ineffaceably 
stamped on property, and it may be removed by the act of its owner. 
Whenever he dedicates it to public use it passes under the dominion 
of the exemption that is accorded to public property. And that is 
what we meant when in the earlier part of this opinion we said that 
the question was whether the consecration of the plaintiffs’ revenues to 
a public use did not proprio vigore operate an exemption. The Legis- 
lature cannot exempt from taxation property that is constitutionally 
liable to it, but an owner of property may translate it into the domain 
of constitutional exemption by dedicating it to a public use. 


And primarily the Legislature determines what is a public use, and 
when it has declared what may be so regarded, courts will not i..terfere 
except in clear cases of usurpation or abuse of authority. Inhab. of 
Wayland v. Co. Com. Middlesex, 4 Gray, 501. The Act of 1884 
declares that the plaintiffs’ revenues are devoted to public use, and as 
a legal consequence the property that produces them is exempt from 
taxation unless we are prepared to say that the legislative discretion 
has been unlawfully or evasively exercised, for that is said to be the 
criterion by which a court is to test it. 


Says Cooley: ‘Taxes should only be levied for those purposes 
which properly constitute a public burden. But what is for the public 
good, and what are public purposes, and what does constitute a public 
burden, are questions which the Legislature must decide upon its own 
judgment, and in respect to which it *s vested with a large discretion 
which cannot be controlled by the courts, except, perhaps, where its 
action is clearly evasive, and when under pretense of a lawful authority 
it has assumed to exercise one that is unlawful.” Const. Lim., p. 157. 


We do not announce a new legal principle when we hold that prop- 
erty, dedicated to a public use, the revenues of which serve a public 
purpose, is public property although the title be not in the public. 
When a judgment creditor of the Charity Hospital levied on its prop- 
erty, we maintained an injunction of its sale saying, ‘‘It may not be 
that the title to the property from which their revenues may in whole 
or in part be derived is literally in the State; but nevertheless the 
State owns them, or holds them in trust, though it be for the benefit of 
those they were established to serve.” 

“Tf, then, this Hospital is a State institution. maintained and 
administered as we have seen by State authority, it is the first duty of 
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the State to secure and preserve to it the essential conditions of its 
existence for the purpose for which it was established.” * * * 

“Tt is utterly inconsistent with this duty and the protection that the 
State owes to this institution to suffer it from any cause or at the 
instance of creditors or other persons, to be deprived of its property, 
without which its work of beneficence and charity cannot be accom- 
plished.” State v. Finlay, 33 Ann. 114. 

If it is the first duty of the State to prevent others despoiling the 
property of an institution under its protetion, much more is it its duty 
to abstain from despoiling that property itself. The sale of the prop- 
erty of the Charity Hospital at the instance of its creditor would have 
deprived it of a part of its revenue, and the sanction of the State’s 
demand for taxes of the Tulane property will have a like effect upon 
tke revenues of the University. As we did not allow the one, neither 
can we the other, and the plaintiffs are entitled therefore to a judgment 
decreeing the exemption of their property from taxation. 

We felicitate ourselves that the way to this consummation has been 
timely cut by the Legislature so that the stream of Paul Tulane’s 
bounty shall flow on undiminished, while the children of our State 
through successive generations shall “ rise and call him blessed.” 

It is therefore ordered and decreed that the judgment of the lower 
court is avoided and reversed, and that the plaintiffs now have judg- 
ment against defendants annulling the assessment of the property 
donated them by Paul Tulane and decreeing the same exempt from 
taxation. It is further decreed that the plaintiffs recover their costs in 
both courts. 


Fenner, J., recuses himself, being one of the administrators. 





CONCURRING OPINION. 


Pocukt, J. Without vielding any of my views as expressed in my 
dissenting opinion in the case between the same parties in the 35th 
Annual p. 672, and believing now as I did then that the property 
donated by Paul Tulane for the purpose of education of the white 
youth in the city of New Orleans, is exempt from taxation under the 
provisions of Article 207 of the Constitution, irrespective of the subse- 
quent contract between the Board of Administrators and the State of 
Louisiana under the provisions of the Act of the General Assembly of 
1884, I concur in the opinion and decree in this case. 


8U 
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No. 9612. 
THE STATE OF LOUISIANA Vs. CELIA HARRISON. 


The State, having once taken proceedings for the forfeiture of a bail bond in a criminal 
case, and having obtained a judgment against the parties, which is final and has never 
been, in any mode, annulled, avoided or reversed, cannot recover another and new 
judgment on the same bond against the same parties. 


PPEAL from the Second District Court, Parish of Webster. 
Drew, J. 


M. J. Cunningham, Attorney General, and J. A. W. Lowry, District 
Attorney, for the State, Appellee. 
Watkins & Watkins, for Surety on Bail Bond, Appellant. 


The opinion of the Court was delivered by 

FENNER, J. The facts of this peculiar case are as follows : 

Celia Harrison, having been arrested on a charge of petty larceny, 
furnished a bond in the sum of $75 with T. B. Neal as surety for her 
appearance before the District Court. Subsequently she was indicted 
and appeared in the District Court and furnished the usual bail bond 
in the sum of $150, with Neal as surety. Of course, this terminated 


and discharged the former bond. 

At the April term of 1883, Celia failing to appear and she and her 
surety having been duly called, her bond was declared forfeited, and a 
judgment was regularly entered and signed by the Judge, but, in 
drawing it up, no doubt by clerical error, the amount inserted was $75 
instead of $150, which the bond called for. 

On this judgment the State issued execution under which property 
of the surety was seized. 

Neal, the surety, then brought an independent injunction suit 
restraining the execution on several grounds; amongst others, that the 
judgment purported to be on a bond for $75, and that the only bond 
in that amount which he had given was terminated and discharged. 
In this suit a simple judgment was rendered perpetuating the injunc- 
tion, without, however, anuvulling the judgment or stating the grounds 
on which the injunction was sustained. 

Thereafter at the June term of 1884, the Court entered a new judg- 
ment for $150, without any reference to the former judgment, but 
based on the tailure to appear and other proceedings at the April term 
of 1883, and purporting to be signed nunc pro tune. 

On this judgment fi. fa. issued and Neal brought another injunction 
suit, pleading, amongst other grounds, the former judgment as res 
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adjudicata and the existence of two judgments against him on the same 
forfeiture, and also the nullity of the last judgment. From a judg- 
ment dissolving his injunction, Neal appealed to the Circuit Court of 
Appeals. That Court looked upon the last judgment as an attempt to 
correct the clerical error of the former judgment, but held that, even 
if such correction were permissible, it could not be made except by 
contradictory proceedings after due notice to the parties. Hence it 
reversed the judgment appealed from and perpetuated the injunction, 
reserving, however, to the State the right ‘to. take such proceedings 
as may be proper according to law, either upon the original judgment or 
upon the bond for $150.” 

Acting under this reserve, the State elected to take entirely new 
proceedings on the bond, and on fixing of the case for trial at the 
December, 1885, term of the court, called the principal and surety to 
appear as directed by the law. The surety, Neal, did appear and 
opposed the forfeiture, pleading, as a bar thereto, the former judg- 
ments. 

The court, nevertheless, proceeded to pronounce the forfeiture and 
rendered judgment against the parties for $150, from which the present 
appeal is taken. 

We think the, judgment;must be reversed. 

The State has had her day in court on the forfeiture of this bond, 
and has obtained a judgment against the parties, which is final and 
which has never, in any manner, been annulled, avoided or reversed. 


Referring to Neal’s injunction suit against the execution of the first 
judgment, we find that the prayer of his petition to have the nullity of 
the judgment decreed, was not granted in the judgment thereon which 
simply perpetuated the injunction against the threatened sale of the 
property; nor has it been otherwise set aside. While that judgment 
stands, the State cannot recover a new judgment against the parties 
on the same bond. 

This is not, in the slightest degree, incorsistent with the reserve 
contained in the decree of the Circuit Court, which merely extended 
to “such proceedings as may be proper according to law,” without 
determining, in advance, whether they would be legal or not. 


So we shall reserve the right of the State to correct the alleged 
clerical error in the original judgment, if it can be legally done, without 
deciding whether or not it can be legally done, and also to take such 
further proceedings in execution thereof as may be legal. We have 
mentioned the proceedings in the Circuit Court, only as part of the 
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narrative of the case, without intimating an opinion as to their juris- 
diction in such a case. 

It is therefore ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed at cost of the State 
in both courts, without prejudice to the right of the State to proceed 
legally for correction of the original judgment of forfeiture, or other- 
wise in execution thereof. 





No. 9615. 
THE STATE OF LOUISIANA VS. JOSEPH SMITH. 


Oral testimony is admissible to prove the official character of the witness on the stand, when 
his capacity is not a matter at issue. 

A witness cannot be permitted to testify to part of a conversation, his memory being 
deficient as to the other parts, unless such part of the conversation be essentially to 
make up a deficiency or connecting link, which otherwise would remain unexplained 
and a foundation has been previously laid. 

A motion for a new trial on the sole ground that the verdict is contrary to law and evidence, 
is not entitled to notice in this court. 

Where it is charged that an offense was committed at a certain point, the word at means in. 

In an indictment it is not necessary to specify that the deceased (Martha Calhoun) was a 
human being. 

The words, ‘‘ Foreman Grand Jury,” following the signature of the foreman, mean Foreman 
of the Grand Jury. 

A verdict finding the prisoner guilty is a verdict against the defendant. 


A PPEAL from the Fourteenth District Court, Parish of Calcasieu. 
e Read, J. 


M. J. Cunningham, Attorney General, and Andrew J. Kearney, Dis- 
trict Attorney, for the State, Appellee. 


Randall H. Odom, for Defendant and Appellant. 


The opinion of the Court was delivered by 

Bermupez, C. J. The defendant was indicted for murder, found 
guilty of manslaughter and sentenced to ten years hard labor. He 
appeals from the verdict and sentence. 

The record contains four bills of exceptions. 


I. 

The first bill is to the admission of oral testimony to prove that the 
witness on the stand was a magistrate, it being claimed, that the best 
evidence, namely, his commission, should have been produced to prove 
that fact. 
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The official capacity of the witness was not at issue. The office of r 
which he was the incumbent was known to the law and the object in I 
view was to show that the witness was at the time in office and to i 
establish his identity. It is difficult to perceive how the production of a 
the commission would have proved those two facts. The evidence was 
properly received. - d 
2 The second bill is to the exclusion of the testimony of a witness who g 
a. had declared that she could make a partial statement only, of a con- - 
et versation—not recollecting the whole substance of the same. 
a The rule is that garbled testimony should not go to the jury, unless te 
ae perhaps where it is essential to fill up a gap, or form a connecting link, 
a which otherwise would not be explained. F 
a i There is nothing alleged to justify an exception to the rule. be 
a The object of the question which the court did not permit to be 
“a answered, was to establish a conversation with the deceased who had, ti 
an it is claimed, threatened to poison herself, if the accused whipped her. T 


The bill does not show that any foundation had been laid for such an 

inquiry ; for instance, that the deceased had come to her death by the 

taking of poison. th 
Laying such basis was a condition precedent, in the absence of which 





Be: the testimony was inadmissible. - 
Ri The third bill is to the refusal of the Judge to grant a new trial 
& because the verdict was contrary to law and evidence. 
| © It is entitled to no consideration in this court, as it refers to facts = 
Os which went to the jury and over which this court has no jurisdiction. 
3 IV. 
Be: }: The fourth bill is to the overruling of the motion in arrest. _ 
ee The first ground on which this motion was based is that the indiet- 
a ment charges that the offense was committed at instead of in the parish 
eo of Calcasieu. 
4 a: The second ground is, that the indictment does not show that the si 
deceased was a human being. But 
The third ground is, that the indictment doves not shuw that H. C. 
Gill was the foreman of the grand jury. 
The fourth and last is, that the verdict is illegal, as it finds the A 
prisoner guilty of manslaughter. 4. 
It is sufficient to answer: s 
1. That the word at means in, charging that Joseph Smith at the Ap 


parish of Caleasieu * * * unlawfully, feloniously, etc., did kill and y. 
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murder, etc., clearly charges that Joseph Smith, in the parish, did, ete. 
If the use of the word was objectionable the accused should before trial 
have opposed it. He has not done so, but has gone to trial without 
any protest. 

2. It was not necessary to have specified in the indictment that the 
deceased, Martha Calhoun, was a human being. 

Those are a Christian and a surname which can be legitimately 
given toa human being only. The offense charged is murder. The 
use of the term implies the killing of a human being. 

The accused must have understood it so, for he did not object to the 
indictment by a motion to quash before trial. 

3. The indictment is indorsed: ‘A true bill. Signed, H. C. GIL, 
Foreman Grand Jury.” The preposition “of” was not necessary and 
is implied 

4. <A verdict finding the prisoner guilty of manslaughter is unobjec- 
tionable. The prisoner is the accused and the accused is the defendant. 
The prisoner is therefore the defendant. 

Quibbles of that character cannot avail the defendant. 

It is due to his counsel to say that he has not attempted to support 
them in this court, either by oral or printed argument. 

Judgment affirmed. 








No. 9653. 
MEYER WEIL vs. JOSEPH LAPEYRE ET AL. 

All things which the owner of a tract of land has placed upon it for its service and improve- 
ment, such as working animals, implements of husbandry, machinery and other appur 
tenances, are immovable by destination, and are covered by a pre-existing mortgage 
which attaches to the realty. 

But the effect of the mortgage on such movables is maintained only as long as the condition 
of immovable by destination continues, hence the owner may remove them from the 
mortgaged premises, and if the removal is done in good faith, and if by means of a sale, 
it is followed vy delivery to the purchaser equally in good faith, the effect of the mort- 
gage thereon is destroyed. 

Hence, in such a case, the creditor can not pursue such things in the hands of a third 
party, purchaser and possessor in good faith, so as to subject them to his mortgage. 

But his right to prevent, by legal proceedings, the removal of such movables from the mort- 
gaged premises, or to pursue them in the hands of a third possessor in bad faith, is fully 
recognized. 


/ PPEAL from the Twenty-third District Court, Parish of Iberville 
@ Talbot, J. 
Singleton, Browne & Choate and David N. Barrow, for Plaintiff and 


Appellee. 
Alex, Hebert, for Defendants and Appellants. 
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The opinion of the Court was delivered by 

Pocnk, J. Defendant charges error in a judgment decreeing certain 
articles of machinery and implements of husbandry, which he had pur- 
chased from one Thompson, to be liable to a conventional mortgage 
which plaintiff had on a plantation owned by Thompson, which plan- 
tation was sold in executory process under the mortgage held by 
plaintiff. 

The machinery and implements had been placed, by the owner, 
Thompson, on the mortgaged premises for the service and improvement 
of the plantation, but having no further use of the same he had sold 
and delivered them to the defendant Lapeyre, a little over a year 
before the foreclosure of plaintiff's mortgage. 

The question for solution is whether the mortgage which affected the 
machinery and implements as soon as they became immovable by des- 
tination, through the act of the owner of the soil, by attaching them 
thereto as appurtenances, continued to affect and to attach to those 
things in the hands of a third party, purchaser. From the evidence 
it appears to our satisfaction that the sale by Thompson to Lapeyre 
was made in good faith, and that the latter became the true owner of 
the things thus sold to him, and for which he gave valuable consid- 
eration. 

Nothing in the record could even justify a suspicion that in selling 
these things, Thompson had any intention to defraud his mortgage 
creditors, but on the contrary, it appears that his object was exclusively 
to obtain the means necessary to cultivate his plantation, and that he 
had no other source from which he sould secure the funds which he 
needed for the cultivation of his crop. 

But plaintiff contends that, as these movables had become immovable 
by destination, his mortgage rights thereon had become irrevocable, 
and that no subsequent act of his debtor could have the legal effect of 
destroying or impairing the security which he had thus obtained on the 
same as part of the realty to which his mortgage attached, to the 
knowledge of the defendant. 

Under the system of agriculture which prevails in this State, and 
which is the foundation of all the prosperity which we can expect for 
our people, the question is one of vital importance, to the consideration 
of which we have given much thought and study. Article 468 of the 
Civil Code provides that, “Things which the owner of a tract of land 
has placed upon it for its service and improvement, are immovable by 
destination.” 
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‘Thus the following things are immovable by destination when they 
have been placed by the owner for the service and improvement of a 
tract of land, to-wit:” * * * ‘Implements of husbandry.” * * * 
Under Article 3289, “immovables subject to alienation, and their 
accessories considered likewise as immovables,” are susceptible of 
mortgage. 

In accordance with these principles it has been held, and it is now 
settled, in our jumsprudence, that working animals, implements of 
husbandry and other appurtenances placed by the owner on his farm 
or plantation for its service and improvement, become immovables by 
destination and are as such affected with a pre-existing mortgage which 
attaches to the realty. 

But after the most patient search we find in our reports but one case 
which deals with the question of the right of the owner of a mortgaged 
plantation to destroy by his own act, by means of a sale, or of a 
removal in good faith of such accessories, the character of immovables 
by destination which he had impressed on such movables, and to 
restore them to their original character or nature, free of the mortgage 
to which they had once been subject. 

That power was recognized and judicially enforced by this court in 
the case of the Citizens’ Bank vs. Knapp, 22 Ann. 117. 

But as the opinion in that case is not reasoned at great length or 
supported by authority, and in view of the violent attack made on it 
by plaintiff’s learned counsel, we have deemed it our duty to extend 
our researches and to treat the subject as though it were a new ques- 
tion. Articles 468 and 3289 of our Code are derived from Articles 524 
and 2118 of the Code Napoleon, and we have therefore sought for light 
on this subject from French commentators on the Napoleon Code and 
from the adjudications of French tribunals. And we have there found 
a clear solution of the question in the same sense which was followed 
by our predecessors in the case just referred to. 

The theory of French writers, predicated on numerous adjudications 
of the Court of Cassation is, that the principle under which a movable 
can become immovable by destination is a pure fiction of the law, and 
that its effect in reference to mortgages, exists or lasts only as long as 
the condition under which it is produced continues, that is, as long as 
the movable remains, under the will of the owner, attached to the 
realty subject to the mortgage, as an appurtenance or 9n accessory. 

Hence they conclude that a sale in good faith by the owner, followed 
by actual delivery to the purchaser, of movable effects which he had 
converted into immovables by destination, does liberate the things 

20 
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& 
thus sold from the effect of the mortgage to which they had been sub- 


jected only because they were attached to the land burdened with the 
mortgage. 

The doctrine is thus laid down by Paul Pont, the co-laborer of 
Marcadé, in his Treatise on the Napoleon Code: 

“Une autre conséquence du principe, c’est que les objets mobiliers 
immobilisés ne sont grevés de Vhypothéque assise sur l’immeuble 
quwautant que Vimmobilisation continue. Les objets mobiliers vien- 
nent ils & étre détachés de l’immeuble on cessent—ils d’étre appliqués 
& la culture ou 4 Vesploitation du fonds dont ils formaient les auxil- 
iaires ou les dépendances, ils rentrent dans leurs nature primitive de 
biens meubles; en sorte que la cause qui les avait rendus susceptibles 
@hypotéhque venant a cesser, la charge hypothécaire cesse par cela 
méme de les atteindre. Ainsi, Paul a mis sur sa propriété des bestiaux, 
des utensiles aratoires, pour son exploitation; ces objets sont par 1a 
devenus immeubles par destination, et comme tels, ils ont été grevés 
de ’hypothéque dont la propriété était affectée au profit de Pierre. 
Mais Paul, entiérement libre de ses droits, vend, sans fraude, ces bes- 
tiaux et les utensiles, les objets reprenment leur nature primitive, car, 
wappartenant plus au propréitaire du fonds, et n’étant plus attachés a 
ce fonds, ils cessent d’étre dans la condition qui les avait immobilisés: le 
gage de Pierre est diminué d’autant.” 

The same view of the subject finds ample support from the pen of 
several very respectable French commentators, and in a current of 
uniform adjudications of French courts. 

Paul Pont. “ Explication du Code Napoleon,” vol. 2, p. 374 et seq.; 
Troplong ‘“ Droit Civil Expliqué,” No. 399 ; Court of Cassation, decrees 
of, 5 August, 1829; 3 August, 1831; 25 May, 1841; Bourges, 31 Janu- 
ary, 1843; Paris, 5 August, 1852. 

In accepting these conclusions which, in our opinion, rest on solid 
grounds of reason, as well as on authority, we wish it to be well under- 
stood that nothing in this opinion can be interpreted to mean that the 
protection which is herein granted to the defendant, can be extended 
to any third party purchaser who is not entirely in good faith, and who 
has not been placed in actual and legal possession of movable effects 
which, to his knowledge, had been attached as appurtenances to a 
predial estate burdened with a mortgage, and had thus become im- 
movable by destination. r 

In this ruling we must not be understood as holding any doctrine 
which could in the least impair or abridge the legal right of a mortgage 
creditor to prevent by legal proceedings the removal by his debtor, in 
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good or in bad faith, from the mortgaged premises, of the movable 
effects, such as workiug animals, farming implements or machinery, 
which had been placed by the owner on the realty, as appurtenances 
thereof, or to pursue these objects in the hands of third parties, not 
purchasers of the same in good faith, so as to subject them to the effect 
of his mortgage. 

In this case, as the record shows, we are dealing with a debtor, who 
has sold in good faith, some machinery and implements which he had 
attached to his plantation, with which he could subsequently dispense, 
aud which he disposed of with the intention of raising the funds 
necessary to cultivate his crops, and hence we conclude that his pur- 
chaser is entitled to protection. 

The judgment appealed from is therefore amended, avoided and 
reversed, and it is now ordered that plaintiff’s demand be rejected and 
his action dismissed at his costs in both courts. 


No. 9639. 


THE STATE OF LOUISIANA vs. ALLEN TANNER ET AL. 


To determine whether the venue was proved or not would require this court to consider the 
evidence on this point, and this the court cannot do however the evidence may be pre- 
sented in the record. 

A verdict will not be set aside because the jury was taken into a room to deliberate on their 
verdict where there were a number of law books on the subject of crimes and criminal 
proceedings, where there is no evidence that the books were read or examined by the 
jury. 

PPEAL from the Fourth District Court, Parish of Caldwell, 
Burgess, J. 


M. J. Cunningham, Attorney General, and George Wear, District 
Attorney, for the State, Appellee. 


J. BE. Barry, for Defendants and Appellants. 


The opinion of the Court was delivered by 

Topp, J. The defendants were convicted of forgery, and from a 
sentence of two years’ imprisonment at hard labor have appealed. 

There are only two grounds urged in support of the appeal. 

1. That the venue was not proved. 

We have no means of ascertaining whether this is true or not. The 
record does not show it, and even if it contained evidence on the sub- 
ject this court could not consider it. The ground, substantially, is 
that the evidence does not support the verdict. Under the constitu- 
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tional restrictions and the repeated decisions on the point it is idle to 
make such objections before this court. 

2. The second complaint is that the jury was carried into the sher- 
iff’s office to deliberate on their verdict, and that there were several 
law books in the room on the subject of crimes and offenses that they 
might have examined or consulted, and that this was such an irregu- 
larity as to vitiate the verdict. 

There is no merit whatever in this contention. It is not shown or 
suggested even that there was an examination of any of the books by 
any of the jury; on the contrary it appears that the jury was ready in 
five minutes after retiring to return a verdict, and it is not likely that 
in that briet interval they resorted to books or consulted authorities to 
assist them in reaching their verdict. This court has already ruled on 
this point, and adversely to the pretensions of the defendant’s counsel. 
State vs. Nelson, 32 Ann. 

Judgment affirmed. 








No. 9448. 


CARONDELET CANAL AND NAVIGATION COMPANY vs. THE CITY OF 
NEW ORLEANS. 

The City of New Orleans has control of its streets and drainage and may improve the on 
and alter the other as circumstances require. 

The City can change its system of drainage and do whatever is essential to perfect it, but it 
cannot wantonly and unnecessarily disregard the rights of its inhabitants. 

The City can widen a ditch Iying along the border of the plaintiffs’ Canal Company, but 
must cover it, as without a covering ingress and egress to and from the canal would be 
impeded or prevented. In widening the ditch to improve the drainage the city cannot 
needlessly interfere with the rights and privileges of the Canal Company. 

PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 


H. D. Ogden and Blanc & Butler, for Plaintiffs and Appellees. 
Walter H. Rogers, City Attorney, for Defendant and Appellant. 


The opinion of the Court was delivered by 

MANNING, J. The piaintiff Company has injoined the City of New 
Orleans from ‘“ widening the ditch between the northeast side of Tou- 
louse street from Claiborne to Galvez and from digging or in any 
manner working on said ditch so as to increase the width beyond nine 
feet at the top at Claiborne street, and thence gradually widening to 
twelve feet at the top at Claiborne street (sic) and from doing anything 
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on said ditch contrary to the terms of the compromise by Act of May 
16, 1872.” 

The writ of injunction copies the above verbiage of the prayer in 
the petition but it is apparent that the last mention of Claiborne should 
be Galvez street. 

Prior to the above date the city began digging a draining ditch in 
the locality mentioned and the plaintiff stopped the progress of the 
work by an injunction. That litigation was terminated by a compro- 
mise by which it was agreed and stipulated that the ditch should not 
exceed the dimensions above specified, should be covered with four- 
inch plank, and should be cleaned in sections of not more than a hun- 
dred feet at a time, ete. 

The present injunction was taken in 1884, the averment being that 
the city is violating its agreement and is widening this ditch to fifteen 
feet at Claiborne street and to eighteen feet at Galvez, and has not 
repaired the covering but that the planking has rotted and fallen away 
and the ditch is now uncovered. ; 

Toulouse street forms the bank of the canal. They run side by side 
and the gravamen of the plaintiff is that the widening of the ditch 
encroaches upon its landing, and the uncovering of it prevents ingress 
and egress to it so that its commerce is obstructed and the owners of 
vessels navigating it are incommoded to the great injury of the com- 
pany. 

The evidence abundantly establishes the existence of this obstruc- 
tion and its prejudicial effect upon the business of the plaintiff. The 
defence is that the ditch-widening is essential to the proper drainage of 
the city and to its health, and that the ordering and prosecution of the 
work is within the corporate powers of the city, and the execution of 
it cannot be prevented or impeded lawfully even though the city has 
formerly agreed not to do the work as it was proceeding to do when 
injoined. 

The space between Claiborne and Galvez streets has been used as a 
landing for vessels running through this canal from the beginning, and 
this privilege is one of the rights among others that the company 
derived from the State by lease in 1857, and the company remained in 
undisputed enjoyment of this right until the city attempted to widen 
the ditch in 1872. 

Unquestionably the city has control of its streets and may determine 
in what manner they shall be improved, and it has equal power over 
its drainage and can perfect a system that will conduce to the health 
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and comfort of its inhabitants. Inhab. of Melpomene st. v. New Orleans, 
14 Ann. 452; Dillon Munic. Corp. 393. 
f But it cannot exercise this power recklessly and in wanton disregard 
aS of the rights of its inhabitants. The need of enlarging this ditch as a 
! part of a plan to improve the drainage of the city is demonstrated by 
the testimony, but that may be done and all the benefits derivable 
from it can be realized without injuring the plaintiff. The company 
has a right to require that the ditch shal) be covered in every part 
where it was formerly covered for its convenience and that the landing 
‘ between Claiborne and Galvez streets, which it has always used and 
which is necessary for its operations shall be covered as it claims, and 
a the street crossings shall be also covered that lead to its landing. 
The judgment of the lower court dissolved the injunction against 
widening the ditch and maintained it in all other particulars. 
Judgment affirmed. 























No. 9655. 


MECHANICS AND TRADERS’ INSURANCE COMPANY Vs. NATHAN 
GERSON, ET ALS. 








When a third person, under color of a pretended sale of immovables by destination subject 
= at the time to a mortgage, unaccompanied by delivery and‘,removal, subsequently, 
removes them fraudulently and sells and converts the price to his own use, the mort- 










4 gagee, on establishing the fraud, the insolvency of the debtor and the insufliciency of t 
the remaining mortgaged property to pay the debt, may recover from the third person 
the price received by him for the property fraudulently removed. 
This case compared Weil vs. Lapeyre recently decided and shown to be in accordance with t 
the principles there announced. a 
bi: PPEAL from the Fifteenth District Court, Parish of Pointe Coupée, a 
Yoist, J. n 
p 
Olivier O. Provosty, for Plaintiff and Appellant e 
Thos. H. Hewes, Contra. tl 
4 The opinion of the Court was delivered by = 
a FENNER, J. The gravamen of the petition is that plaintiff held a a 
% mortgage for $35,000 on a plantation belonging to George Gerson and, d 
Bm! as a legal consequence, on all the immovables by destination attached 
. thereto; that Nathan Gerson, a brother of George, fraudulently collud- p 
in g with’the latter, under color of a pretended sale, illegally removed e) 
certain mules and horses from said plantation, shipped them to New ta 






Orleans, sold them and pocketed their proceeds; that George Gerson, 
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the debtor, was insolvent, that the remaining mortgaged property was 
utterly insufficient to satisfy the debt, and that he, therefore, claims 
from Nathan Gerson the value of the property thus illegally and 
fraudulently subtracted from the mortgage security and converted to 
his use. 

The petition presents a perfect cause of action, and all its allegations 
are sustained by the evidence in the case. A large part of this testi- 
mony was excluded by the lower court, but it is embodied in, and 
brought up with, the bill of exceptions. The ruling of the lower judge 
was erroneous. Some of the testimony is irrelevant, but discarding 
that, we find much that is pertinent, and should have been admitted. 

The utter insolvency of George Gerson does not admit of dispute. 

The insufficiency of the denuded mortgaged property to satisfy the 
debt is fully established. 

The mules and horses, whether bought before or after the date of 
the mortgage, were bought by George Gerson, attached to the planta- 
tion and became subject to the mortgage. 

Nathan Gerson admits that he carried to New Orleans twenty-two 
mules and two horses, sold them, received the proceeds and converted 


them to his own use. 


He founds his claim of right upon a pretended sale which had been 
made to him by George in 1882, after the date of the mortgage, which 
is one of the most transparent shams and frauds that ever stared from 


the face of a record. 

yeorge Gerson was insolvent prior to 1882. He had brought his 
thoroughly impecunious brother from New Orleans to the plantation, 
and not long afterwards, executed to him a written sale of the mules 
and horses on the place, besides certain agricultural implements and 
machinery, at prices named, amounting in the aggregate to $3770, 
pretended to have been paid in cash. A few days afterwards, Nathan 
executed a lease of the same mules and horses to George, and so, saving 
the paper change of title, matters remained in statu quo. 

The plaintiff’s mortgage notes had all matured in 1881, but payment 
was extended from time to time. In December, 1884, plaintiff sent an 
agent to the plantation to examine into its condition with a view to 
determine as to its further renewal. 

The agent was received by George Gerson; was shown over the 
plantation. The buildings, implements, working animals, etc., were 
exhibited to him, and-every thing done to convince him that the plan- 
tation was well equipped and in good working order, and the plaintiff’s 
mortgage secure. Much of the conversation took place in the presence 
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of Nathan, and the agent’s impression was that he joined in the repre- 
sentations. When, twenty-five days afterwards, the plaintiff came to 
foreclose its mortgage, it found the plantation stripped of every mova- 
ble thing. All the mules and horses had been spirited away; the 
corn-cribs had been emptied; the horned cattle had been secreted in 
the woods; the agricultural implements had been removed and sold ; 
even the iron tanks and syrup pumps of the sugarhouse had disap- 
peared. 

We have no concern in this case with anything but the mules and 
horses which Nathan Gerson removed to New Orleans and sold. They 
were subject to plaintiff’s mortgage, to his full knowledge; his pre- 
tended title was a sham and fraud, and utterly insufficient to divert 
the mortgage ; the removal was fraudulent. If the mules were in his 
possession, the plaintiff might still subject them to his mortgage ; and, 
as he has sold them and received the price, he must answer for it to 
the mortgagee. , 

We had occasion, in a very recent case, to consider the effect of sale 
and removal of immovables by destination upon the rights of mort- 
gagees, and we there held that such sale and removal when done in 
good faith would defeat the mortgage; but we carefully excepted from 
the operation of that principle, fraudulent acts; and this case presents 
a conspicuous example of the kind of acts excepted. See Ist Paul 
Pont, No. 420. 

See Weil vs. Lapeyre, not yet reported. 

We fix the price received by defendant at two thousand dollars, 
and judgment must go accordingly. 

[t is therefore ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed; and it is now 
ordered, adjudged and decreed that plaintiff recover judgment against 
defendant, Nathan Gerson, for two thousand dollars with legal interest 
from judicial demand, and costs in both courts. 








No. 9613. 
THE STATE EX REL. J, PLAISENT vs. THE ORLEANS RAILROAD 
COMPANY. 

A mandamus will issue to compel a Railroad Compuny to allow the transfer, on its books, of 
shares in the name of the Relator, when it is established that a party, to whom the com- 
pany says the stock belongs in part, has been finally adjudged not to have any interest 
therein. 

The judgment, although foreign, having acquired the force of res judicata, must be given 
that effect. On acharge that it is erroneous, this court will not go behind it to test its 


correctness. 
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/ PPEAL from the Civil District Court for the Parish of Orleans. 


, 


ve Monroe, J. 


T. Gilmore & Sons, for the Relator and Appellant. 

F. D. Chrétien, for the Respondent and Appellee. 

The opinion of the Court was delivered by 

BERMUDEZ, C. J. This is an application for a mandamus to compel 
the company to permit the transfer on its books of 117 shares of its 
stock, owned by the relator. 

The company refuses to allow the transfer on the ground that part 
of said shares belong to a daughter of relator, Mrs. Chéron, now in 
France, for having inherited the same from her mother, relator’s 
deceased wife. 

In answer to this objection the relator says that his said wife died 
on the 5th of March, 1876, and that he acquired 75 of those shares on 
the 16th of June, 1877, and the remaining 42 on November 8, 187%. 

It appears that with’a view to silence what pretensions Mrs. Cheron 
had to part of the 117 shares standing in the name of relator, the latter 
instituted proceedings before the “‘ Tribunal Civil de ? Arrondissement 
de Montpellier, Department de Herault,” against his daughter and 
her husband, for the purpose of having said shares to be decreed to be 
his exclusive property, and that after due proceedings, the judgment 
of that court was rendered accordingly on August 8th, 1885, and duly 
recorded on the 20th following. 

It is not pretended that the court was without jurisdiction, or that 
the forms of law were not observed, or that the judgment is not final 
and executory; but it is claimed that it is erroneous, inasmuch as part 
of the shares actually belongs to Mrs. Chéron. We cannot review it. 
The judgment concludes Mrs. Chéron and can not be vicariously 
attacked by the company for her benefit when she cannot do so herself. 
Res adjudicata, pro veritate habetur. 

The record does not show that Mrs. Chéron ever signified any discon- 
tent to the company, and she is not heard to complain presently. 

The judgment is a finality and is full protection to the company. 

It: is to be observed that two of the children of the relator, born of 
his marriage with his deceased wife, have joined in the petition which 
sets forth the exclusive ownership of the shares by their father, the 
relator. 

The District Court made the mandamus peremptory as to one hun- 
dred and four shares, but refused it as to the remaining thirteen. The 
mandamus asked should have been absolute in every respect. 
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It is therefore ordered and decreed that the judgment appealed from 
a be amended, so as to make the mandamus peremptory absolutely, and 
q that accordingly the company allow the transfer on its books of the 
one hundred and seventeen shares (including the thirteen excepted 
, by the lower court) standing in relator’s name thereon, and that the 
it amended said judgment be affirmed with costs. 

Judgment amended. 





















No. 9478. 


THE STATE OF LOUISIANA vs. J. R. HELVESTON AND CHARLES 
DUPLESSIS. 










3 The pleas of autrefois convict and autrefois acquit have derived from the common law princi- 
. ple that no person shall be twice put in jeopardy of life or limb for the same offense, and 
neither of the pleas can be sustained unless the previous trial invoked as a plea in bar 
shall have been for the same charge contained in the new indictment or information, and 
unless the evidence required in one charge would be sufficient to establish the other. 
; Hence the plea in bar is not good to defeat a charge of ‘‘ assault with a dangerous weapon, 
A. to-wit: a knife, with the intent to kill and murder and inflicting a wound less than may- 
hem," when it appears that the previous trial of the accused set up in bar, had been on 
a charge of robbery, although at the same time and on the same person. 


: PPEAL from the Tenth District Court, Parish of Rapides. 
: Blackman, J. 















iz M. J. Cunningham, Attorney General, for the State, Appellant. 
J. C. Bayne and R. P. Hunter, for Defendants and Appellees. 











; The opinion of the Court was delivered by 
‘ Pocut, J. The defendants were accused in the same information of 
| the crime uf assault with « dangerous weapon with intent to commit 
eh murder and inflicting a wound less than mayhem. A nolle prosequi 
. was entered as to Duplessis, and Helveston pleaded in bar that he had 
i been tried on the day before on the charge of robbery on the same 
person and at the same time and place, and on the same facts, to be 
proven by the same witnesses; that he had been convicted of larceny, 
and acquitted of robbery; and that therefore the said conviction and 
acquittal were a bar to this prosecution. 

a The State demurred; the plea was tried on the face of the papers 
J and sustained, and the State appeals. 

The District Judge seems to have misapprehended the exact scope 
and meaning of the charge propounded against the accused in the 
presentcase. In his reasons contained in the bill of exceptions reserved 
by the District Attorney we find the following language: ‘“ The 
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evidence required to convict for robbery was the same as that required 
to convict on the indictment for assault with a dangerous weapon with 
the intent to kill and murder.” 

Tested under the tenor of the information in this case, the reasons 
of the District Judge quoted above contain two serious errors, one of 
fact and one of law. In the first place, the accused is not therein 
charged with “ an assault with a dangerous weapon with intent to kill 
and murder,” but the charge is “an assault with a dangerous weapon, 
to-wit: a knife, * * * with the intent * * * to murder, and 
with said dangerous weapon to have inflicted a wound or wounds less than 
mayhem.” 

As understood by the trial judge the charge did not necessarily 
imply or include actual violence or a battery, and in the information, 
actual violence, such as blows, cuts or thrusts are necessarily included, 
and must be proved, in order to convict under the charge therein 
propounded. 

It takes no argument to convince the legal mind that the elements 
of that charge do not constitute the necessary ingredients required in 
the crime of robbery, and that therefore they do not denounce the 
same offense as the latter crime. 

As defined at common law, robbery “ consists in the felonious and 
forcible taking from the person of another, or in his presence, against 
his will, of any chattel, money or valuable security to any value, by 
violence or putting him in fear.” Archibald Crim. Plead. 224. 

The charge under which the accused was convicted of larceny, read 
in substance that, “ with force andarms * * * he did wilfully and 
feloniously and by force and by putting in fear * * * * take and 
carry away from the person and in the presence of said Spencer,” ete. 
It is therefore apparent that both at common law and under that 
charge, the essence of the crime of robbery could have been made out 
without proof of actual violence or blows, but simply by showing or 
displaying of force or threats and a putting in fear. 

Hence we conclude that in order to substantiate the charge of rob- 
bery as contained in that information the State was not, and could not 
have been, required to prove the use of actnal violence by blows, 
shooting or otherwise, in the absence of which proof the charge in the 
subsequent information, to-wit: an assault with a dangerous weapon, 
to-wit: a knife, with the intent to kill and murder, and inflicting a 
wound or wounds less than mayhem, could not have been made out, 
and proof of actual violence such as blows, cuts or thrusts with the 
intent as described in the information, was of the essence of a legal 
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conviction. The pram of antes acquit and autrefois convict are 
founded on the common law principle, which was subsequently conse- 
crated in the Constitution of the United States, and which has been 
retained in the criminal practice of this State, ‘‘ that no person shall be 
twice put in jeopardy of life or limb for the same offence,” and in order 
to support either of these pleas the accused must show that the previous 
trial which he sets up in bar was precisely for the same offense which 
had been charged in the subsequent proceedings; and that the same 
proof would be sufticient to establish either of the charges for which he 
is put on his trial. Hence it has been held that a plea in bar to a 
charge of entering a dwelling house by day time with intent to steal 
was not good when the previous charge on which the accused had been 
acquitted was for larceny. State vs. Shaw, 5 Ann. 342. 

The verdict of the jury on the trial for robbery, shows that in their 
belief the violence, if any, was not immediately connected with the 
offence of larceny which they found against the defendant. Hence it 
is clear that they did not, as they could not, pretend to acquit the 
defendant of an assault with intent to murder and inflicting a wound 
less than mayhem. Our conclusion is therefore that the offences 
charged in the two informations are not the same, and that the judg- 
ment sustaining the plea in bar is erroneous. 

It is therefore ordered that the judgment of the District Court be 
annulled, avoided and reversed, that the plea in bar interposed by the 
defendant herein be overruled, and that this cause be remanded for 
further proceedings according to law. 








No. 9705. 


THE STATE OF LoursiANna vs. R. T. BAcKAROW. 


Section 805 R. S. denounces ist, The forcible seizing and carrying a person against his will 
out of the State. 2d, The forcible seizing and carrying a person against his will from 
one part of the State to another; and 3d, The imprisoning or secreting a person without 
authority of law. It is not necessary to charge that the person aia or secreted 
was forcibly seized and imprisoned or secreted. 

It is sufficient to charge in the language of the Statute that the person was carried from one 
part of the State to another and not from one parish to another, and proof that the car- 
rying of the person was from one part of a parish to another, or from part of a city or 
town to another, will sustain the charge in the bill on this count. This Court cannot 
determine whether the evidence does or does not justify the verdict. 


PPEAL from the First District Court, Parish of Caddo. 
Hicks, J. 


M. J. Cunningham, Attorney General, for the State, Appellee: 


A.—An indictment charging that the prisoner ‘‘with force and arms, wilfully, forcibly, un- 
lawfully and against her will, the person of Mrs. Inez Watkins, a married woman, did 
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seize, secrete and convey whilst in transit from Claiborne parish, in said State, to the 
State of Texas, and whilst in the city of Shreveport, State of Louisiana, from the depot 
of the Vicksburg, Shreveport and Pacific Railroad Company, in a hack waiting at said 
depot ror that purpose, forcibly and against her will, to the house of ill-fame of Fannie 
Roos in said city,” etc., does not charge the Common Law crime of abduction as defined 
and denounced by the Statutes of England and the American States. 24 and 25 Vict. C. 
100. S. 53; Wharton's Cr. L. 8th ed. § 586; Bishop on Statutory Crimes, §§ 616, 617, 619, 
620, 622; Desty’s Am. Cr. L. § 136, b. 137, a. 138. 

B—The indictment charges the offense laid down in Section 805 R. S, This section denounces 
three separate and distinct crimes: ist. The forcible seizing and carrying of a person 
out of the State. 2d. The forcible seizing and carrying of a person from one part of the 
State to another. 3d. The imprisonment or secretion of a person without authority of 
law. 

C—In an indictment under this section no specific intent need be alleged. The general 
criminal intent presumed to be involved in the commission of all crimes is implied in 
this one, but ‘‘intent” is not of the essence. 

D—The word “ forcible” is necessary to the description of the two first two acts, as without 
it the Statute would not denounce a wrongful act. Differently with the last. 

It charges an aggravated form of false imprisonment. 

Imprisonment is an unlawful restraint put upon one’s personal liberty. Coarcion is nec- 
essarily involved in the act. Therefore, force being included in the term, itis unneces- 
sary in the indictment to allege a ‘‘ forcible false imprisonment.” 

F—The indictment need not allege that the carrying was from one to another parish of the 
State. Any two points in the State alleged in the indictment is sufficient. 

G—The indictment sufficiently lays the venue in the parish of Caddo as to both counts. 

H—The Supreme Court cannot review questions of fact. 

I —The Supreme Court cannot determine a question of law necessarily based upon certaia 
facts, unless the evidence is properly presented to them for review. State vs. Redwine, 
37 Ann. 780. 

J —The last count charges the offenses laid down in both Sections 805 and 796, R. S. 

M. 8. Crain, District Attorney, and W. H. Wise on the same side. 

John H. Hicks, M. OC. Elstner and R. J. Looney for Defendant and 


Appellant. 


The opinion of the Court was delivered by 

Topp, J. The defendant appeals from a sentence of three months 
imprisonment in the parish jail. 

He was tried and convicted under an indictment which charged that 
he, the accused (quoting): “‘ with force of arms wilfully, forcibly, un- 
lawfully and against her will, the person of Mrs. Almez Watkins, a 
married woman,” did seize, secrete and convey whilst in transit from 
Claiborne parish in said State, to the State of Texas, and whilst in the 
city of Shreveport, State of Louisiana, from the depot of the Vicks- 
burg, Shreveport and Pacific Railroad Company, in a hack waiting at 
said depot for said purpose, forcibly and against her will to the house 
of ill fame of Fannie Roos in said city, conducted and known as the 
Fannie Roos House, or otherwise as the Lewis House, with intent for- 
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cibly and against her will the said Almez Watkins to abduct and 
secrete.” 

The prosecution was instituted under Sec. 805 of the Revised Stat- 
utes of 1870, which reads: 

‘Whoever shall forcibly seize and carry out of this State, or from one 
part of this State to another, or imprison or secrete any person with- 
out authority of law, and all persons aiding, advising and abetting 
therein, on conviction shall be imprisoned,” etc. 


There was a motion to quash the indictment on the following grounds: 

Ist. That the indictment charges defendant with abduction, a crime 
upknown to the laws of Louisiana. 

2d. That there is no penalty fixed by the laws of the State for ab- 
duction. 

3d. That the indictment does not charge that the abduction was for 
any unlawful purpose, either for the purpose of lucre or prostitution. 

4th. That the second count does not charge tht the defendant for- 
cibly seized or detained the person mentioned in said bill and in con- 
sequence no offense is charged. 

a. The three first grounds may be considered and disposed of to- 
gether. 

Whether the indictment charges the crime of abduction or not, or 
whether there is any penalty prescribed for such offense, or whether 
abduction is a crime under our laws, is immaterial, if the acts charged 
in the indictment constitute an offense under the laws of the State. 
We have critically compared the charge in the indictment with the 
language of the Statute referred to, and by whatever name we may 
call the crime therein denounced, whether “abduction,” ‘‘kidnap- 
ping,” or other name, there can be no doubt that the averments con- 
tained in the indictment do make out the precise statutory offense em- 
braced in the section quoted above. 

Nor does the law prescribe that any unlawful purpose, whether of 
lucre or prostitution, shall be expressed or mentioned in the indict- 
ment, or shall in fact exist or prompt the acts denounced, in order to 
complete or make up the offense. 

b. The indictment does charge that the accused did forcibly seize 
the person therein named. It was not necessary to charge that he did 
forcibly imprison or detain— both of those words or terms necessatily 
imply force (Bishop Cr. Law, vol. 1, sec. 555), and there is nothing in 
the language of the section that requires that those terms and the acts 
they define should be thus qualified. 
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There was a motion in arrest of judgment filed. This motion em- 
braced, substantially, the same grounds as the motion to quash, to- 
gether with the following additional ones; which we quote: 

“The indictment charges defendant with uo offense under See. 805, 
R. S., in this: That it does not charge that defendant forcibly seized 
and carried away any person out of the State of Louisiana into another 
State, or from Caddo parish, in said State, into another parish in said 
State, or from one part of said State to another part of said State.” 

This ground is evidently suggested by the crime of kidnapping, as 
constituted and defined by the common law. One of the elements of 
that crime was, that the party abducted or kidnapped should be car- 
ried away out of the realm of England into some other country. The 
counsel for defendant seem to deduce from this—but not logically as 
we conceive—that since the common law offense has been so modified 
by the Statute referred to as not to make it essential to the constitu- 
tion of the crime that the carrying away of the person should be from 
one country to another, or from one State to another, but may be com- 
mitted by the carrying from one part of the State to another part of 
the State that the part or parts of the State referred to mean the polit- 
ical or geographical divisions of the State. 

Where the words of a Statute are plain and unambiguous it is not at 
all necessary to resort to the history uf similar laws or Statutes to ar- 
rive at its meaning—nor is permitted to invoke those rules of construc- 
tion which are provided as a means or guide to clear away ambiguities 
or obscurities in alaw. If its language is plain and clear, that lan- 
guage alone is to be consulted. 

We find not the least obscurity in the language of the Statute under 
consideration. It denounces, Ist, the act of forcibly seizing and carry- 
ing a person out of the State; 2d, the forcibly seizing and carrying a 
person from one part of the State to another part of the State; and 3d, 
the imprisonment or secreting a person without lawful authority. 

It was intended to secure the personal liberty of the citizen. The 
terms, from one part of the State to another, has a broad signification 
and was evidently so intended. If the law maker intended that it was 
the removal from one parish of the State to another parish of the State 
that constituted the offense, it seems to us it would have been so de- 
clared. It was intended to give it a broader sweep with a view to pro- 
vide ampler individual protection. 

It strikes us that it is just as gross a violation of personal liberty to 
seize and drag a person from one part of a parish to another, from one 
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place to another, or from one house to another, even if in the same 
parish, town or city, as it would be to carry him out of the parish or 
*; even out of the State. Nor can the definitions in dictionaries or the 
principles ahd rules of philology make the matter plainer. 

The Statute declares: ‘‘ Whoever shall forcibly seize and carry * 
from one part of the State to another.” The indictment charges that 
the defendant did so seize and carry the person named therein from 
the railway depot in the city of Shreveport to a certain house named 
4 and described in said city. This was sufficient, and it was clearly from 
q one part of the State to another, within what we conceive to be the 
clear meaning and intendment of the law. 

It is a construction that addresses itself to common sense and com- 
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* mon justice, and we have no doubt of the correctness of our conelusion. 
eS 

; Ili. 
‘es In the motion for a new trial it was urged that the evidence was in- 
. sufficient to convict, and especially to show any forcible seizure of the 


person or any intent to carry the person against her will to the house 
of ill-fame designated, and in the bill of exceptions taken to the over- 
ruling of the motion for a new trial portions of the evidence of the 
person against whom the offense was alleged to have been committed 
. is copied and pointed out to show the failure on the part of the State 
e to make good the charge. 

We have said once and over again that we cannot consider such evi- 
dence, even if brought up in this manner. It is the sole province of 
the jury to deal with and consider the evidence adduced on the trial of 
the case and bearing on the guilt or innocence of an accused. A care- 
ful reading of the Nelson case, cited to sustain the counsel’s preten- 
¢ sions in this respect, will be found to be direct authority against it. If 
a jury will convict on insufficient evidence or against the evidence, 
this Court is without power to afford relief, unless the error of the jury 
in this respect has been caused or is connected with the charge of the 
trial judge seasonably excepted to. 
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Judgment affirmed. 

















No. 9689. 
J. E. BourKE, ADM., ET. AL. vs. JOSEPH M. WILSON AND EUGENIA 
WILSON. 


To constitute a presentation of a will in the sense of the Code it is not necessary that it shall 

be delivered to the witnesses by the testator with his own hand, and no particular words 
or set form of speech is necessary to constitute a declaration that the instrument is the 
testator’s will. 
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It is sufficient if the will, having been written by another at the request of the testator and 
out of the presence of the witnesses, shall have been read aloud by onc of the witnesses 
in the presence and hearing of the testator and of the other witnesses, and is then held 
towards the testator by the writer of it who asks. ‘‘Is this paper that has just been read 
your will?’ and the testator answers, ‘‘ It is,”’ and it is then signed by the testator and 
is attested bv the witnesses in his and their presence. 


The object of the law is to guard against a false instrument being exhibited instead of the 
true will, and that object is accomplished by the formalities above recited . 


The circumstance that the writer of the will read it aloud a second time after the witness 
had so read it is not an interruption or turning aside to other acts. 


Where only some of the heirs contest, it is not good ground of exception that all are not 
joined for non constat that the others wish to contest. 
PPEAL from the Ninth District Court, Parish of Concordia. 
Young, J. 


J. N. Ince, for Plaintiffs and Appellees. 
Dagg & Mason, for Defendants and Appellants. 


The opinion of the Court was delivered by 

MANNING, J. This case involves the validity of a will. 

Hughes Wilson died in October, 1884, without any but collateral 
heirs and bequeathed the bulk of his property to Eugenia Wilson, one 
of the defendants. The plaintiffs are the administrator and some of 
the heirs of the deceased. Hughes Wilson and the other defendant J. 
M. Wilson were planting-partners in the cultivation of a place called 
Moro, and J. M. Wilson is also the husband of Eugenia. 


Pending the application for probate of the will, the plaintiffs brought 
this suit to recover the property left by the deceased, alleging that the 
defendants have illegally taken possession of it. The probate proceed- 
ing was consolidated with this suit and the lower court annulled the 
will. 

The will is nuncupative under private signature and the objections 
to its validity are that there was no presentation and declaration of it 
as a will—that the affirmative answer of the testator to the question 
whether it was his will is not such presentation and declaration as the 
Code requires—that if such answer can be deemed equivalent to a 
presentation and declaration, it can only be so when the question is 
asked by one of the witnesses after the will has been read aloud by 
him in the presence of the others and of the testator—that the reading 
of the will by the writer of it after one of the witnesses had read it was 
an interruption and “ turning aside to other acts”—that the testator 
did not cause the will to be written as the Code prescribes. 
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The will was written by Nathan M. Calhoun an attorney-at-law at 
the request of the testator who told him the disposition he desired to 


make of his property. 
-All the witnesses to the will and the writer of it concur in their 
statement of the circumstances of its writing, reading, etc., which are 


_ these: 


Mr. Calhoun wrote the will in the bed-room where the sick man was 
lying. Just as he was finishing it the five witnesses entered the room. 
After they were seated Mr. Calhoun handed the paper writing to Z. 
W. Holmes; one of them, and requested him to read it, and he read it 
aloud in the presence and hearing of the testator and of the other wit- 
nesses. Calhoun then took it from Z. W. Holmes and read it himself 
aloud and in the presence and hearing of the testator and of all the 
witnesses. The room was small about 16x18 feet in size. Calhoun 
then went to the bedside of the testator and held up the paper to him 
and asked, “Is this your will that Mr. Holmes has just read ?” and he 
answered “It is.” Calhoun then handed the paper to the testator and 
he signed it in the presence of the witnesses, all of whom immediately 
signed their names in the presence of the testator and of each other. 

We do not perceive in what particular there was a failure to comply 
with the requirements of the Code for this kind of testament, which 
are that it will suffice if in the presence of five witnesses the testator 
presents the paper on which he has written his testament or caused it 
to be written out of their presence, declaring to them that that paper 
contains his last will. Rev. Civ. Code, Art. 1581. 

To constitute a presentation of the will in the sense of the Code it is 
not necessary that it shall be delivered to the witnesses by the testator 
with his own hand, and no particular words or set form of speech is 
necessary to constitute a declaration that the instrument is the testa- 
tor’s will. The will was written by the request of the testator after he 
had given the scribe directions of the dispositions he wished to make, 
and was immediately twice read aloud by two different persons, one 
of them a witness, in the presence of the testator and the witnesses. 
The testator’s affirmative answer to the question whether it was his 
will is as complete a declaration as if he had held the paper aloft and 
asserted that it was his will. The object of the law is to guard against 
a false instrument being exhibited instead of the real will, and that 
object is accomplished when the testator, having heard the will read 
before all the witnesses, indicates by his response to a question that it 
is his will. Bouthemy v. Dreux, 12 Mart. 639; Falkner v. Friend, 1 
Rob. 48. , 
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The circumstance that the writer of the will read it aloud after the 
witness had read it is not an interruption or turning aside to other acts. 

The caveators rely confidently on McCaleb v. Douglass, 16 Ann. 327, 
and the digest of that decision by the reporter certainly sustains them. 
That case has been commented on in Buntin v. Johnson, 28 Ann. 796, 
and Wood v. Roane, 35 Ann. 865, where it was said the facts in that 
case do not shew a presentation. However that may be, the decisions 
in the Bouthemy and Falkner cases already cited amply justify our 
ruling in the case at bar. 

Other questions are presented in the record which need not be noticed 
because they concern the ownership of the property in the event of the 
annullment of the will. 

Exception was made to the capacity of the administrator to claim 
the nullity of the will which seems not to have been pressed. Some 
of the heirs joined him and exception was made that all of them should 
have joined him. It is presumable that the non-joiners did not wish 
to contest and those that did are not deprived of the right to do it 
because others would not contest. 

It is ordered and decreed that the judgment of the lower court is 


avoided and reversed, and that the instrument presented for probate . 
as the last will of Hughes Wilson is hereby declared to be valid in 

form and is entitled to be probated and executed. It is further decreed 

that the plaintiffs’ demand is rejected and that the defendants have . 
judgment against them for their costs in both courts. 








No. 9618. 
HENRY CHARNOCK Vs. FORDOCHE AND GROSSE-TETE SPECIAL LEVEE 


District COMPANY. 

Acts No. 78 of 1876 and 46 of 1877, creating the Fordoche and Grosse-Téte Levee District for 
the purpose of constructing and maintaining certain special levees and authorizing the 
levy of a contribution upon the lands protected thereby, are not inconsistent with the 
Articles of the Constitution of 1879 on the subject of taxation. 

Such local assessments for public works, levied not on taxable property generally for mere 
common public benefit, but only on particular property specially benefited by the 
works, as an equivalent for the direct benefit conferred, are not considered as taxes 
within the meaning of constitutional restrictions on the power of taxation. 


4 PPEAL from the Fifteenth District Court, Parish of Pointe 
Coupée. Foist, J. 


Olivier O. Provosty, for Plaintiff and Appellant : 


1. Acts 78 of 1876, and 46 of 1877, create a special levee district, and authorize the levy of 
a specific tax per acre on the lands protected by the levee of the district. 
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2. Itis not deniable that said tax is a local assessment levied for the benefit of the locality 
affected ; nor is it deniable that such assessments are not as a general rule embraced 
within the meaning of the provisions of State constitutions on the subject of taxation. 

3. But the authority to levy said local assessment must bo referred to some one of the 
known powers of the Legislature, by which private property may be taken for public 
use. These known powers are, the eminent domain, the police power and the taxing 
power. Any power outside of these exe*cised by the Legislature in the taking of 
private property is vagrant power, or, in other words, unconstitutional power. Dill. 
Mun. Corp., § 587, (455); Sedgwick, Const. Constr. 2d Ed. Pomeroy's notes, p. 473; 
Chicago vs. Larned, 34 IIl., 203. 

4. Said assessment is not levied by an exercise of the eminent domain; the taking under 

v this power must be preceded by direct compensation paid inmoney. Resulting benefits 

Te cannot be made to take the place of the cash. Sedgwick, 469; Dill., § 738, (455) ; 7 Ann. 

; 76, opening of Roffignac and Euphrosine sts. ; Const., Art. 156. 

5. Said assessment is not levied under the police power, this power though unlimited and 
unrestrained within its proper sphere of action, yet must be confined to its legitimate 
functions; and these do not extend to the raising of money for levee purposes. If they 

; do the constitutional restrictions on taxation for levee purposes may be easily circum- 

e vented. The subject of taxes under the police power is fully gone into, and the following 

. authorities are cited: Cooley, Taxation, Chap. XIX; State vs. Blaser, 36th Ann. 364; 

state vs. Hoboken, 33 N. J., L. 280; Dill. Mun. Corp., § 141, (93); Cooley Const. Lim., 

633, (*508); Judge Martin in Morgan vs. Livingston, VI. O. S., 235; same in his History 

of Louisiana, p. 213, Gresham’s Publication ; Wallace vs. Shelton, 14th Ann. 499; Gil- 

lespie vs. Concordia, 5th Ann. 403; Police Jury vs. Cumming, 9th Ann. 503; and Bishop 

vs. Marks, 15th Ann. 147. 

i) 6. Said assessment is therefore levied by an exercise of the taxing power. ‘[he settled 

doctrine is that local assessments are levied under the taxing power. Cooley, Tax. p. 

: 430; Dill. Mun. Corp., § 752 (596) et seg. ; Sedgwick, Const. Constr. p. 426. 

a 7. The exercise of the taxing power is limited by Art. 209 Const., and said assessment is 

: authorized in excess of that limit; the Acts authorizing it are therefore inconsistent 
with the Constitution, and consequently were repealed by the adoption of the Constitu- 
tion. Laycock vs. Baton Rouge, 36 Ann. 329. 

8. The fact that said assessment is levied for local benefit does not liberate it from the 

ih: operation of Art. 209, for its purpose, though local, is still a purpose, and falls within 

the all-embracing expression of Art. 209, ‘‘for all purposes whatsoever.’’ Folsom vs. 

_ New Orleans, 32 Ann. 713; Witkowski vs. Sheriff, 35 Ann. 904; Morgan R. R. vs. Cage, 

Sheriff, 34 Ann. 508; Municipality vs. White, 9 Ann. 446; Taylor vs. Chandler, 9 Heisk, 
Tenn., p. 366. 

9. The meaning of Art. 209, as embracing local assessments, is further emphasized by the 

; proviso which permits additional taxation for the purpose of erecting and constructing 

‘ public buildings, bridges and works of public improvement. Thelevee of defendant is a 
work of public improvement such as the proviso has reference to. It is either that or it 
is a work of private improvement, and in the latter case the assessment would be for a 
private purpose, and on that score null and void. 

10. The permission so cautiously and limitatively doled out to the Legislature by Art. 214, 
to divide the State into levee districts, and to “levy a tax not to exceed five mills on the 
taxable property situated within the alluvial portions of said districts subject to over- 
flow,” is an affirmative pregnant with the negative that the Legislature may not divide 
up the State into special levee districts, and authorize the levy of unlimited specific 
taxes for levee purposes. The Legislature has the right to special-levee-district the 

a State in that manner, if the Constitutional provisions on the subject of taxation do not 

apply to local assessments for local purposes. 
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11. By Article 203, Constitution, ‘‘ The valuation put upon property for the purposes of 
State taxation shall be taken as the proper valuation for purposes of local taxation in 
every subdivision of the State.” This article ex vi terminorum has reference to defend- 
ant’s assessment, which is a local tax. Said assessment, therefore, if it can be levied at 
all, mast be levied ad valorem. 

Acts 78 of 1876 and 46 of 1877, were never submitted for approval or ratification to a 
vote of the inhabitants of the district affected by their provisions. They are, therefore, 
wholly dependent for their validity on the Legislative authority. 

The bonds issued by defendant were issued for a debt contracted posterior to the adop- 
tion of the Constitution of 1879; there can be, therefore, no question in this case in regard 
to the impairment of the obligation of contracts. 

Thomas H. Hewes, for Defendant and Appellee : 

The ‘‘contribution " which the defendant is authorized by law to levy upon all lands pro- 
tected by its levees, etc., is not a ‘‘tax, toll or impost” within the meaning of the 
Constitution. Board, etc. vs. Lorio, 33 Ann. 276. 


The opinion of the Court was delivered by ; 

FENNER, J. The defendant is the same corporation which figured 
as plaintiff in the case of Board of Levee Commissioners vs. Lorio 
Bros., decided by us in 1881 and 1eported in 33d Ann. 276. 

Although the present case comes up in somewhat different shape, 
and although some other questions are raised in the pleadings, the only 
point insisted on before us is the same which was determined in the 
Lorio case, viz: the constitutionality of the assessment or contribution 
levied by defendant upon lands protected by its levee, in conformity 
with Acts No. 78 of 1876 and 46 of 1877. 

Plaintiff, however, calls our attention to the fact that although the 
Lorio case was decided after the adoption of the Constitution of 1879, 
yet the assessment there concerned had been made prior thereto and 
was governed by the Constitution of 1868. Hence he insists that with 
regard to the assessment now in contest, which was levied in 1884, it 
is governed by the present Constitution, and as the provisions of the 
latter instrument on the subject of taxation are different from, and 
much more extensive than, those contained in former constitutions, his 
case presents a new and different question from any hitherto deter- 
mined. His contention is technically correct in the limited sense that 
the particular question as to whether local assessments of the character 
here presented are governed by the provisions of the present Constitu- 
tion on the general subject of taxation, has not yet been distinctly 
decided. 

After much reflection, however, we conclude that the principles on 
which such contributions were excluded from the operation of similar 
provisions in former constitutions, apply equally to that now in force. 

We concede, at once, the first proposition of plaintiff, viz: that the 
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exaction of such contributions is an exercise of the taxing power, in its 
broadest sense. There is nothing in this case to support the assessment 
as an exercise of the police power or of the power of eminent domain, 
and unless we are to attribute it to some *‘ vagrant power,” there is no 
other source from which it can spring except the power of taxation. 

Indeed, this has never been seriously contested. In referring to the 
cases in which it was held that such contributions were not governed 
by provisions of statutes and constitutions on the subject of taxation, 
Mr. Burroughs says: ‘An examination of the cases in which these 
expressions were used will show that it was not claimed that these 
burdens imposed upon the citizen were not imposed in the exercise o 
the taxing power, but merely that the word tax, or taxes, as used in 
some statute or in the Constitution of a State. was not intended to 
include local assessments; it was a question of intention to be deduced 
from the instrument in which the word tax is used.” Burroughs Taxa- 
tion, § 5. 

In a very able argument counsel for plaintiff refers to the original 
cases in which this doctrine was established in this and other States, 
and shows that many of the reasons assigned would have been inap- 
plicable to the provisions of our present Constitution ; and we are free 
to confess that as an original question, it would be difficult to support 
the exclusion of local assessments from the operation of these pro- 
visions. 

But, in the course of time, the matter has been considered over and 
over again in our own courts and in the courts of our sister States and by 
an inveterate course of decision, with rare exceptions, it has ripened 
into a settled principle of constitutional construction, that local assess- 
ments or contributions provided for the purpose of constructing public 
works for the advantage of particular districts and levied on property 
benefited thereby and with reference to such benefit, are not consid- 
ered as taxes within the meaning of constitutional restrictions on the 
power of taxation. Board vs. Lorio Bros., 33 Ann. 276; Railroad vs. 
Board of Health, 36 Ann. 666; Burroughs on Taxation, Chap. 22; 
Cooley on Taxation, Chap. 20. 

We are bound to assume that this principle was present to the minds 
of the framers of our present Constitution, and that they were well 
aware that, in the absence of special provision to that effect, the 
restrictions which they placed upon the exercise of the taxing power, 
would not be considered a: applicable to assessments of this character. 

We have carefully scrutinized the unusually elaborate provisions on 
the subject of taxation and the careful restrictions which have been 
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placed upon the taxing power of the State, of parishes, and of munici- 
palities, not only for general purposes of government but also for 
works of public improvement; but we find none which cover or exclude 
local assessments of the character presented in this case. 

Such assessments are not to be confounded with ordinary local taxa- 
tion. The distinction is well pointed out by Mr. Burroughs: ‘A tax 
for the local purposes of a county is imposed on the persons or property 
within the county, as distinguished from other parts of the State, but 
it is usually imposed on all the subjects on which the State imposes a 
tax for State purposes. In local assessments, on the contrary, the tax 
is imposed on the real estate alone and only on such real estate as is 
benefited by the local improvement. * * The benefit of the 
improvement is not only local but also specific, benefiting particu- 
larized property, and therefore the tax may be levied on this property 
which receives a benefit. * * Assessment is not considered as a 
burden, but as an equivalent or compensation for the enhanced value 
which the property derives from the improvement.” Burr. Tax. p. 460. 

When we closely examine the provisions of our Constitution we find 
that they apply only to ordinary local taxation, levied in particular 
districts, it is true, but levied on all taxable property within such dis- 
tricts without reference to special benefit to particular property. Such 
taxation must submit to the restrictions imposed thereby. Thus, under 
Article 209, a parish or municipality desiring to levy an increased tax 
on all the taxable property within its limits for some work of public 
improvement, could not do so without compliance with the require- 
ments of that Article under legislation carrying the same into effect. 
And so we have held. Surget vs. Chase, 33 Ann. 233. 

But these provisions have no application to that kind of taxation 
which falls under the denomination of strict local assessments which 
are not levied upon taxable property generally for the common public 
interest, but upon particular property specially benefited, as an equiv- 
alent for the benefit conferred. 

Assessments of this kind are not referred to in the provisions of the 
Constitution upon the subject of taxation, which relate only to taxation 
upon property generally, whether throughout the State or within 
particular districts. If we were to deny the legislative power to ordain 
or sanction such assessments we should destroy a common and most 
useful function of government. Thus it would not be possible for the 
city of New Orleans to pave or widen a street or sidewalk without first 
submitting the question to a vote of all its taxpayers and without 

-making the burden common to them all, although only a particular 
part of the property would monopolize the benefits, 
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Such was not the intent of the Constitution, nor the interpretation 
placed on it in practice and legislation. 

The assessments involved here belong strictly to this class, as appears 
from the Acts authorizing them and from the evidence in this record. 

We have the satisfaction of knowing that the legislative department 
of the government, under the existing Constitution, concurs with us in 
sustaining the constitutionality of these Acts and assessments, as 
shown by Act No. 97 of 1882, referring to and confirming the same. 

Judgment affirmed. 

Rehearing refused April 5, 1886. 


No. 9531. 


City or New Or.eEans vs. U. Koren & Co. 
Merchants who indiscriminately transact business, both as wholesale and as retail dealers. 
are liable to a license in each capacity. 
A PPEAL from the First City Court of New Orleans. Rozier, J. 





Walter H. Rogers, City Attorney, and Branch K. Miller, Assistant 
City Attorney, for Plaintiff and Appellee. 
A.J. Lewis, for Defendant and Appellant. 





The opinion of the Court was delivered by 

BERMUDEZ, (C.J. The city sues the defendants as wholesale tobacco 
dealers for a license of $50 for the year 1885. The defense is that the 
city ordinance which levies it, is illegal as it violates Article 206 of the 
Constitution and Act 4 of 1882. 

From an adverse judgment, defendants appeal. 

The record contains the following statement of facts, viz: 

“It has been proved herein that long prior to the institution of this 
suit, defendants procured from plaintiff their license as retail dealers 
in tobacco, cigars, etc.; that they have but one place of business in 
this city; that they sell to any customer, whomsoever, any quantity 
desired, whether one cigar, or one or more boxes of cigars, or a pound 
or bale of tobacco, or any portion thereof, and not by the original or 
unbroken package or barrel only; but in both modes, that is, they sell 
a single cigar or dozen thereof, or a box, besides selling to dealers in 
original and unbroken packages; that this is the manner in which their 
business has been conducted during the year 1885; that they have paid 
no license for the year 1885 to the city of New Orleans as wholesale 


dealers.” 
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Under that condition of things the defendants argue that, as they 
have already obtained from plaintiff the requisite license for the same 
year, 1885, as retail merchants, they cannot legally and constitutionally 
be called upon to pay license as wholesale merchants, as the 6th section 
of Act No. 4, approved January 4, 1882, of the General Assembly of this 
State, under the 17th class, page 64, specially provides that no license 
as wholesale dealer can be required of one who sells by retail, that is, 
‘by other than by the original or anbroken package or barrel only’ 
and who sells to others than ‘dealers for resale’ and that, ‘if they sell 
in less quantities than original and unbroken packages or barrels, they 
shall be considered retail dealers and pay license as such ;’ and Art. 206, 
Constitution of ‘1879, limits the city ordinance to the terms of the 
State law. 

The section invoked reads as follows: 

‘*Seventeenth class, when gross sales are less than one hundred and 
fifty thousand dollars, the license shall be fifty dollars ($50) ; provided, 
that no person or persons shall be deemed wholesale dealers, unless 
he or they sell by the original or unbroken package or barrel only ; 
and provided further, that no person or persons shall be deemed 
wholesale dealers unless he or they sell to dealers for resale. 

“Tf they sell in less quantities than original and unbroken packages 
or barrels, they shall be considered retail dealers, and pay license as 
such.” 

The last portion of Art. 206 of the Constitution is in these words: 

“No political corporation shall impose a greater license than is 
imposed by the General Assembly for State purposes.” 

It is manifest that the intention clearly expressed of the Legislature, 
was to require a license, as well from wholesale as from retail dealers. 

The law distinctly provides that, shall be deemed wholesale dealers, 
those who sell only by the original or unbroken package and those 
who sell to dealers for resale, but it wisely adds ex industria, that if 
they (such dealers) sell in less quantities than original and unbroken 
packages or barrels they shall be considered retail dealers and pay 
license as such. 

The argument that the word “ only” found in the first part of the 
Act, must be read also in the concluding provision, as to who shall be 
considered retail dealers, for although it is omitted therefrom, the 
connecting sense requires it to be understood—far from helping, 
demolishes and gives away the defense completely. 

Indeed, if it were true that, are to be considered as retail dealers 
only such as sell in less quantities than original and unbroken packages 
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or barrels, it would irresistibly follow that, as the defendants do not 
sell only in such quantities, but also otherwise—they are to be deemed 
wholesale dealers and thus are amenable and chargeable. 

The city ordinance (No. 1048, C. 8.) follows the State law and is not 
therefore illegal or unconstitutional. 

Under the statement of admitted facts it is impossible to arrive at 
any other conclusion than that the defendants carry on the tobacco 
business, both as wholesale and retail dealers. 

As the law reaches dealers who transact operations, either as whole- 
sale or as retail merchants, separately, it undoubtedly affects them 
when they do both indiscriminately. 

Judgment affirmed. 








No. 9482. 


HENRY BEER vs. THE LouIsIANA LIGHT AND HEAT PRODUCING AND 
MANUFACTURING COMPANY AND THE UNITED GAS PRODUCING 
COMPANY OF PENNSYLVANIA. 


The two defendant companies entered into a contract whereby the Louisiana company trans- 
ferred to the Pennsylvania company certain valuable rights and privileges in considera. 
tion of the Pennsylvania company’s agreement to pay to the bond subscribera of the 
Louisiana company, who would transfer their subscriptions to it, a certain amount of 
money. 

Held: That this created an obligation on the Pennsylvauia company to pay the money, sub- 
ject to the suspensive protestative condition of the bond subscribers"transferiing their 
subscriptions, and no term having been fixed, the obligation was; not,discharged by the 
failure and refusal of the plaintiff, a bond subscriber, for a time, to accept the benetit of 
the contract. Having subsequently offered to perform the condition by transferring 
his subscription, the Pennsylvania company’s obligation to pay became complete, it 
having received and enjoyed the full consideration of its contract, and plaintiff's vacil- 
lation and delay having placed it in no worse condition. 

Inasmuch as plaintiff's suit is in affirmance of the contract which it,was alleged the Louis- 
iana company had no right to make, and as it is not the latter’s fault that plaintiff has 
not long since received the stipulated consideration, plaintiff’s claim against the Louis- 
iana company has no foundation. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 





E. B. Kruttschnitt for Plaintiff and Appellee. 


John M. Bonner for the Louisiana Company, Defendant and Appel- 


lant: 
1. Where two parties enter into an agreement to have certain things done for a certain 
price, if nothing has beendone under the agreement and nothing has been paid on 
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account of the agreement, it is competent for these parties, by mutual consent, to can 
cel and annul said agreement on any terms they may deem proper. 

And where said agreement is an imprudent one, it is the duty of the contracting parties 
to cancel and annul it and not to execute it. 

2. The plaintiff was neither a stockholder nor a property holder in the Louisiana company, 
and therefore could not interfere in its management. 

The most favorable light in which he can be considered is that of a creditor, and as a cred- 
itor he could not interfere with the management of the corporation. Morawetz on 
Corp. § 560. 

But when the amount he paid on his subscription had been returned to him, he was not 
even a creditor. 

Should plaintiff be considered a stockholder, he was bound by the act of the majority. R. 
C. C. Art. 444. 

3. ‘* lt is not necessary to make a tender when it is reasonably certain that the offer will be 
refused.” 106 U.S 202; 105 U. S. 321; 99 U.S. 186; 26 Ann. 453. 

The doctrine of tender cannot be invoked when plaintiff was offered a certain price, to be 
paid within a certain time, for his bond subscription, and he unconditionally declined to 
accept the offer. R.C.C. Arts. 1801-1803; 15 Ann. 609. 

4. Suppose the action taken by the defendants on the ith of February and the 16th of April 
gave the plaintiff a right of action, then what was his proper remedy? He certainly 
cannot sue in affirmance of a contract that he refused to make, and cannot treat a propo 
sition that was rejected as the equivalent of a proposition that had been accepted. 

His remedy was either to have sued for damages for the violation of his agreement, or to 
have brought suit to recover the amount he had paid upon his subscription, as having 
been paid upon a consideration that had failed, 20 Central Law Journal, p. 35. and 
authorities there cited. 

Plaintiff has not sued for damages. and he refuses to receive back the amount he paid 
upon his subscription. 

5. Plaintiff was not injured in any manner by the resolutions of the 16th April, 1883 for his 
own evidence shows that the Philadelphia company had advanced the money that paid 
for the real estate, then standing in the name of the Louisiana company. 


Kennard, Howe & Prentiss and John M. Bonner for the Pennsylvania 
Company, Defendant and Appellant: 


1. The action is not by a stockholder, or for specifie performance, or for damages, but on 
an alleged contract to pay a fixed sum. 

2. A contract is an agreement or convention, which is, essentially, the consensus ot two or 
more persons with respect to the same object—the being of one mind as to one thing. 
Dig. 2, 14,.§ 1; Larombiére, T. 1, p. 3; C. N. 1101; C.C. 1761. Such mutual assent must 
co-exist at the same moment of time. Benjamin on Sales, 2d ed. p. 33. A proposition is 
rejected even by a modified assent, and still more by a refusal to accept, and comes to 
ourend. Id. p. 49. Its force is exhausted. Wharton on Contracts, § 9, a. 

3. The Pennsylvania company, in this case, simply made a proposition to the plaintiff to 
pay severally to him and the other bond subscribers, who would trangfer to it their sub- 
scriptions within sixty days, a certain sum. 

4. So far from accepting this proposition the plaintiff rejected it, and it was ‘‘at an end.” 
Benjamin on Sales, pp. 33-49 ; Wharton on Contracts, § 9 a. 

5. Where a proposition is rejected, it is at an end and its force is exhausted, and no tender 
by the proposer is necessary to prevent the person rejecting it from afterwards coming 
back and accepting it so as to make it binding. Id. 

‘6. There was no stipulation pour autrui by the companies to the profit of plaintiff. Even 

if the Louisiana company acted in the premises as mandatory of plaintiff, yet this state 
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of facts does not result in a stipulation pour autrui. Pothier on Obl. No. 74; Laurent. 
Vol, 15, No, 555 

7. Butifa stipulation pour autrui was made by the companies in favor of plaintiff, it was 
a proposition, and when rejected by plaintiff it came toan end. Larombiére, Vol. 1, 119; 
Wiggin vs. Flower, 5 Rob. 413. 

8. The Pennsylvania company cannot be held herein, on any assumption of the obligations 
of the company, because— 

There was no debt from the Louisiana company to plaintiff to be assumed. 

b. Even if there were such a debt, the promise to pay it by the Pennsylvania company 
being a promise to pay the debt of another, must be in writing, duly signed, and no 
parol evidence can be received, and if received, even without objection, can have no 
legal effect. Rev. Stat, of La Sec. 1443; Merz vs. Labuzan, 23 Ann. 747; Dillon vs. Dil- 
lon, 32 Ann. 645; Laidlaw vs. Hatch, 75 Ill. 11. 





The opinion of the Court was delivered by 

FENNER, J. For the proper decision of a case like this, a clear and 
exact statement of the pertinent facts is all-important. 

The Louisiana company (above ramed) was a body corporate under 
the laws of Louisiana, organized for the purpose of manufacturing and 
vending gas in this State. 

It had held some contract with the National Petroleum and Water 
Gas Company, of New York, which is not presented in this record, and 
is unimportant and mentioned ony for the understanding of the case. 
We have no concern with the history or conduct of the corporation 
prior to November 16, 1882, on which date a contract was entered into 
between it and the Pennsylvania company, defendant herein, of which 
the following were the salient features: 

Ist. The Pennsylvania company bound itself to erect gas-works in 
the city of New Orleans, specified and described in the contract, the 
work to be immediately begun and to be completed by June 1, 1883. 

2d. The Pennsylvania company conveyed to the Louisiana company 
licenses to the exclusive use in this city and State of certain patented 
processes for the manufacture of gas, including the Hanlon, Johnston, 
Low, Edgerton and other processes, owned or controlled, or to be 
owned or controlled, by said Penusylvania company. 

3d. It transferred to the Louisiana company all the rights and priv- 
ileges conferred by a certain ordinance of the city of New Orleans, No. 
6824, Administration Series. 

4th. As a consideration for the foregoing, the Louisiana company 
agreed to pay $270,000 in money and $850,000 of its full-paid stock— 
$26,000 of the stock to be paid at once, and the money and the remain- 
ing stock to be paid monthly and proportionately as the work pro- 
gressed. 

The contract contained many other stipulations not material to our 


' present purposes. 
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Of course, the execution of this contract required a provision of funds 
to meet its obligations, and on the following day, November 17, 1882, 
the directors of the Louisiana company passed a resolution for the issu- 
ance of $750,000 of bonds of the company, having forty years to run, 
bearing six per cent interest, payable semi-annually, and secured by : 
mortgage “‘on all the property, machinery, mains, rights, privileges 
and franchises now owned by this company, or that may be hereafter 
acquired.” The subscribers to these bonds were to pay ten per cent on 
December 1, 1882, and the rest in installments not exceeding fifteen 
per cent monthly, as called for by the board when required to make 
payments as the work progressed. 

Plaintiff, Henry Beer, subscribed to $30,000 of these bonds, and paid 
the ten per cent due on December Ist, and no other call thereon has 
ever been made. 

Under the contract between the Louisiana and Pennsylvania compa- 
nies, the $26,000 of stock stipulated to be paid in cash were duly deliv- 
ered, but no further payment was ever made or called for, because, 
before much progress had been made in the work, an entire change of 
plan was resolved on between them. It is to be observed, however, 
that the Louisiana company had never made any default, and its rights 
under the contract subsisted unimpaired. 

It appears that Edgerton, patentee of the process bearing his name, 7 
and which was the one contemplated to be used by the companies, ob- 
jected to its use on the ground that under his contract with the Penn- 
sylvania company he had stipnlated that, where old companies existed, 
before new companies should have the benefits of its patents, he should 
first have the privilege of offering them to the old companies; and he 
claimed the exercise of that right. To settle this difficulty, Gibbs, the 
manager of the Pennsylvania company, came to New Orleans, and after 
consultation with Edgerton and the old New Orleans Gas-light Com- 
pany, concluded that an arrangement might be made satisfactory to all 
parties concerned. 

The basis of this arrangement was an agreement of the New Orleans 
Gas-light company to buy from the Pennsylvania company the same 
exclusive license to use in the city of New Orleans the processes for 
manufacturing gas which had already been transferred to the Louis- 
iana company. What was the price paid by the New Orleans Gas- 
light Company is not revealed by the reeord, but it may be assumed 
to have been sufficient to justify the subsequent proceedings. 

Of course it was essential to cance] the contract with the Louisiana 

company and to obtair a retrocession of these processes before they 
could be validly transferred to the New Orleans Gas-light Company. 
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To this end the Pennsylvania company, through Gibbs as its mana- 
ger, entered into a contract with the Louisiana company, the exact 
terms of which will best appear by the following extract from the min- 
utes of the Board of Directors of the latter company, of date February 
5, 1883: 

‘“*Mr. W. W. Gibbs submitted the following proposition: 

“The United Gas Improvement Company, of Philadelphia, would 
return to the subscribers to the bonds of this company all the instal 
ments paid by them and twenty-five per vent on the amount of their 
subscriptions to the bonds of this company, payable in cash within 
sixty days from this date in consideration of certain changes and mod- 
ifications in the contract between this company and the United Gas 
Improvement Company (and the transfer of said subscriptions to said 
company). 

“On motion of W. W. Gibbs, seconded by Mr. H. O. Seixas, the fol- 
lowing resolution accepting said proposition was adopted by a vote of 
eight yeas to two noes: 

“In consideration of the U. S. Gas Improvement paying a sufficient 
sum to return to subscribers all the instalments paid by them, and the 
further payment by said company of twenty-five per cent cash for each 
of said subscribers on the amount of their subscriptions to the bonds 
‘of this company, who will transfer their subscriptions to the U.S. 
Gas Improvement Company: 

“‘ Be it resolved, That so much of the contract now existing between 
this company and the U. S. Gas Improvement Company as requires 
the erection of gas-works for this company, and so much of said con- 
tract as gives to this company the exclusive use in this city of the pro- 
cesses and patents mentioned therein be cancelled and annulled; and 
in full satisfaction of all payments to be made under said contract by 
this company, that the president and secretary be and are hereby au- 
thorized and empowered to issue to said U.S. Gas Improvement Com- 
pany, 2340 shares of the full paid stock of this company, said stock to 
be in full payment and satisfaction of said above-mentioned contract 
and the exclusive use of the processes and patents mentioned therein 
in the State of Louisiana, outside of the city of New Orleans. 

“On motion of Mr. Gibbs, seconded by Mr. Laplace, the following 
resolution was unanimously adopted: 

“Be it resolved, That the resolution adopted by this Board on the 
17th day of November, 1882, authorizing the issue of bonds to the 
amount of $750,000, be rescinded, cancelled and annulled.” 
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The foregoing embodies the contract between the companies, which 
was never reduced to more authentic form. It has been fully executed. 
The Philadelphia company has received under it everything which it 
stipulated to receive. The former contract stands cancelled and an- 
pulled. The Philadelphia company got back the exclusive 1ight to use 
the patents and processes referred to in this city and State, and, so far 
as the city is concerned, has sold and transferred them to the New 
Orleans Gas-light Company. It has paid to every bond subscriber, 
except Beer, the amount of cash paid on their subscriptions and the 
twenty-five per cent additional, and has received the transfer of their 
rights under said subscriptions. 

Beer, at first and for a considerable time, refused to ratify or abide 
by the contract, but subsequently changed his mind, and on December 
13, 1888, offered to surrender his subscription and demanded payment 
according to the contract, which was declined. He, thereafter, made 
a formal tender, and then brought the present suit for $10,500, being 
$3,000 cash paid and $7,500 as twenty-five per cent of his subscription 
for $30,000, asserting the solidary liability of both the defendant com- 
panies. 

The gist of the defense of the Louisiana company is: that, in its con- 
tract with the Pennsylvania company, of February 5, 1883, it acted 
within its powers and did what it had a right to do; that plaintiff was 
not injured, but was benefited thereby; that if he failed to receive the 
benefit to which he was entitled under the contract, it was not the fault 
of the company, but his own in refusing to receive it when it was 
offered to him; and that, therefore, the company is, in no manner, 
liable. 

Inasmuch as plaintiff sues in affirmance, and not in avoidance, of the 
contract, and inasmuch as the record fully establishes that plaintiff’s 
failure to reap its benefits is due exclusively to his own fault, we con- 
sider the defense perfgct, and the judgment against this company must 
be reversed. 

The defense of the Pennsylvania company rests on the assumption 
that in its contract of February 5th with the Louisiana company, it 
merely made a proposition to the bond subscribers, which was not a 
contract and could only become so upon the acceptance thereof by said 
subscribers; and that when Beer, instead of accepting, rejected the 
proposition, the latter was at an end and all obligations arising from it 

_ were terminated. 

It is impossible for us to take this view of the case. The relations 

of the parties and the terms of contract imperatively forbid it. The 
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obligation of the Pennsylvania company to pay the sum herein claimed 
arises, not from a mere proposition, but from its completed contract 
with the Louisiana company. 

It is vain to say that the proposition was made to the subscribers. 
The record shows that it was made to the Louisiana company at a 
meeting of its board of directors, and was then and there accepted and 
ripened intoacomplete contract,under which the Peunsylvaniacompany, 
in consideration of value received, bound itself absolutely “ to pay a suffi- 
cient sum to return to subscribers all the instalments paid by them 
and to pay twenty-five per cent cash for each of said subscribers on 
the amount of their subscriptions, who will transfer their subscriptions 
to the U. S. Gas Improvement Company.” 

The only condition affixed was the transfer of the subscriptions. No 
term was set within which this condition was to be performed. Whether 
considered as a stipulation pour autrui or as the act of a negotiorum ges- 
ter or unauthorized mandatary, the obligation of the Pennsylvania 
company, the consideration of its contract, was to pay, not merely to 
offer or propose to pay. The company seeks to discharge its obligation 
to pay by pleading a former offer to pay and refusal to receive. 

Beer, offering to perform the only condition to which the company’s 
obligation was subjected, is denied payment because he had previously 
refused to perform it. But the Code says: “An obligation to pay 
money, without any stipulation for time, may be enforced at the will 
of the obligee.” Art. 2050. And again: “The contract of which the 
condition forms a part is, like all others, complete by the assent of the 
parties; the obligee has a right of which the obligor cannot deprive 
him; its exercise is only suspended, or may be defeated, according to 
the nature of the condition.” Art. 2028. “If there be no fixed time 
the condition may always be performed, and it is not considered as 
broken until it is certain that the event will not happen.” Art. 2038. 
“The condition being complied with, has a retrospective effect to the 
day that the engagement was contracted.” Art. 2041. 

Discarding the untenable theory that the company’s dealing was a 
mere proposition, and holding that it incurred, under its contract, an 
obligation to pay money, subject to a suspensive protestative condition 
on the part of the obligee, without a term, which condition is accom- 
plished by plaintiff’s tender of transfer of his subscription, we consider 
that the foregoing textual provisions conclusively demonstrate the 
company’s liability. 

Indeed, upon principles of equity and justice, it is difficult to discover 
any reason why the company should escape its obligation, voluntarily 
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incurred, to pay to plaintiff the sum claimed. It has received and 
enjoyed the full consideration of its contract, the value of which has 
been in no manner impaired by plaintiff’s vacillation and delay in 
availing himself of its benefits. The only effect of the delay has been 
to leave the money in the company’s hands for a considerable period 
without interest. 

There would scem to be an acknowledgment of plaintiff’s right in 
the offer of the company to pay plaintiff the three thousand dullars 
which he had paid on his subscription, because, under the terms of 
its contract, if it is liable for so much, it is liable for the whole. 

Under every view, the law and justice of the case are with the plain- 
tiff. It is therefore ordered, adjudged and decreed that the judgment 
appealed from, in so far as it condemns the Louisiana Light and Heat 
Producing and Manufacturing Company, be annulled, avoided and 
reversed, and thatin other respects it be affirmed, plaintiff and appellee 


to pay costs of appeal. 





No. 9469. 

THE STaTE EX REL. NEW YORK GUARANTY AND INDEMNITY COMPANY 

vs. ALLEN JUMEL, AUDITOR. 

The courts of this State have no jurisdiction over a suit by an individual, the object of which 
is to enforce specific performance of a contract with the State, where the latter is not a 
party to the suit, has not consented to be sued and is not represented therein by a State 
functiopary duly empowered to do so, at the bringing of the action. 

The power conferred to represent may be recalled. The withdrawal thereof leaves the once 
coustituted agent without authority to further represent. 


PPEAL from the Civil District Court for the Parish of Orleans. 
tf \ Tissot, J. 


Kennard, Howe & Prentiss, for the Relator and Appellant : 

1. The relator does not ask that the Auditor should levy a tax, but simply that he should 
estimate and collect one already levied. Such antecedent levy has bcen customary since 
1852, and has been repeatedly held valid by this court. Hamlin vs. Board, 30 Ann. 445; 
State vs. McGinnis, 26 Ann. 558; Acts Nos 176, 177 and 179 of 1853, and No. 134 of 1857. 

2. The rights of relator cannot be affected by the 14th and 15th Articles of the Constitution 
of 1879, because: 

a. The duty invoked is not legislative. 
b. The Constitution of 1879 cannot impair a contract right acquired in 1871. White vs. 
Hart, 13 Wallace, 646 ; 37 Ann, 440; 111 U. S. 716; 32 Ann. 8&4. 

3. Nor can such rights be affected by Acts Nos. 3 and 55 of 1874. 4 Wall. 535; 10 Howard, 
190; 102 U. S. 672; 105 U. S. 301; 16 Wall, 314. 

4. Nor can they be affected by repeal of State aid by same Acts of 1874. Id. 

5, Nor by subsequent limitations of the rate of taxation. 13 Wall. 646; 4 Wallace, 535 
102 U. S. 672; 105 U. S. 300; 103 U. S. 355; 34 Ann. 1149. 


22 
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6. The rights cf ‘relator not affected by adverse decision in its suit against the Funding 
Board. Manning’s Unreported Cases, p. 198; 105 U. S. 622. 

7. The Act No. 116 of 1869 provided adequate means under Article 111 of Constitution of 
1868. Mather's case, not reported, 29 Ann. 690; 30 Ann. 443; 25 Ann. 70. 

8. The power existing to issue the bonds, and the bonds themselves purporting to have 
been issued in pursuance of the power, the presamption in favor of the bona fide holder 
is conclusive, and entitles the reiator to the relief demanded. 1 Wall. 83, 393; 15 Wall. 
355; 92 U. S. 487; 113 U.S, 227. 

9. This is not a suit against the State. 14 Ann. 249; 92 U.S. 531. 


M. J. Cunningham, Attorney General, for the Respondent and Ap- 
pellee. 





The opinion of the Court was delivered by 

Bermupez, C.J. This is an application for a mandamus to compel 
the State Anditor to perform what is represented as a ministerial duty. 

The rejatrix company charges that it owns $250,000 of the bonds of 
the State, issued under the provisions of Act No. 116 of 1869; that the 
interest has been paid thereon up to 1873, none being paid since; that 
by the seventh section of said act it is made the duty of the State Audi- 
tor to caleulate the rate of taxation on the total assessed value of tax- 
able property in the State, sufficient to pay the interest, and to notify 
said rate when fixed to the tax collectors, requiring them to collect the 
same in the manner prescribed ty law. 

The Auditor, among other defenses, sets up substantially: that this 
is a proceeding to enforce a State contract; that the State is not a party 
to the suit; that he has no authority to represent the State in it; that 
whatever duty and power were once imposed on the State Auditor by 
the seventh section invoked, have ceased to form part of his functions, 
because forbidden by the State Constitution, which prohibits the levy 
of State taxes for any purpose in excess of six mills; that the Court has. 
no jurisdiction over the subject-matter and cannut compel him to make 
the computation asked and issue instructions for the collection of the 
tax thus ascertained. 

From an adverse judgment the relatrix company has appealed. 

It is proper to premise, that it appears from the record that the pres- 
ent plaintiff, as the holder of the same bonds, took steps to have them 
funded at the rate of sixty cents on the dollar, as a compromise, under 
the terms of Act No. 11 of 1875, contradictorily with the State Board 
of Liquidation, but was not allowed to do so, the court holding that 
the bonds had not issued ‘‘in strict conformity to law and for a valid 
consideration,” and that want of knowledge of the fraud and acquisi- 
tion for a valid consideration would not relieve third parties. Man- 
ning’s U. R. C. p. 1£8. 
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On writ of error, the United States Supreme Court, after reviewing 
the facts, considered that the question was not whether in an author- 
ized action against the State, Act 11 permitted the State to prove, as 
against a bona fide holder, that the bond was invalid; but whether such 
holder was entitled to the funding offered to holders of securities, valid 
in the hands of the first taker. 

The court held that every legal right which the original holder ac- 
quired still remained and was enforceable by the company,—tbis obli- 
gation of the State to pay continuing to exist and the judgment refus- 
ing the funding being no bar to any proper proceeding for payment. 

The court, on the federal question, distinctly observed that the State 
had a right to say, when she proposed a scheme for the compromise of 
her debts, what creditors should be included, and that, as the act in 
question, No. 11 of 1875, did not impair the obligation of the contract 
with the first taker, it was not to be viewed as unconstitutional. 

The federal question having been correctly decided below, the judg- 
ment was consequently affirmed. 

The present proceeding contemplates the enforcement of the con- 
tract of the State with the first takers, insisting on specific perform- 
ance by the levying and collecting of the required tax. 

The State Auditor denies the jurisdiction of the court, because it is 
a suit against the State, who is not made a party and who has never 
consented to become such; because he does not and cannot represent 
the State, the duty and powers conferred by the section relied on hav- 
ing been recalled by the Constitution.; 

The fact is that the State is the real defendant in the case, and that. 
she has not been made a party. 

Neither does the Act of 1869, nor any other legislation, permit the 
State to be sued in this or any other similar action. 

It would be pure loss of time to reason and to adduce authorities to 
show that the pretensions of plaintiff cannot be adjudicated upon in 
the absence of the State; for it is self-evident that the remedy asked 
could not be allowed without finally determining that the bonds sued 
on constitute part of the indebtedness of the State which must be paid. 
This cannot be done. 

But the relatrix company claims that suit was authorized by the Act 
of 1269, sec. 7, against the State, represented by the Auditor; that the 
suit is thus brought, and that the defense does not hold good. 

It is sufficient to say that if this was ever so, the authority to sue, as 
well as that to be sued, were formally revoked by the State, in the 
exercise of her supreme political power, as results from the prohibi- 
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tions placed by her Constitution against the levy and collection of any 
State tax in excess of six mills. See Const., art. 209, and the State debt 
ordinance. 

In the cases of Louisiana vs. Jumel, and of Elliott vs. Wiltz, both 
taken from the United States Circuit Court for the Eastern District of 
Louisiana to the United States Supreme Court, in which it was sought 
to take from the State Treasury, by proceedings against the Auditor 
and the Treasurer, money collected to pay coupous of State bonds ma- 
turing on January 1, 1880, and diverted by the debt ordinance, which 
forms part of the Constitution, and applied to other and independent 
purposes,—the Supreme Court of the United States distinctly held that 
the ordinance having forbidden the payment of the interest and with- 
drawn from the State officers the means of carrying her contract into 
effect, the execution of the contract could not be enforced nor the relief 
sought awarded in a suit to which the State is not a party and which 
is brought against officers who are merely obeying the positive orders 
of the supreme political power of the State. 107 U.S.712 (XVII Otto); 
gee also 33 Ann. 498, quoted with approbation. 

The reply of the relatrix company to this position is, that the doc- 
trine is established and familiar that, as to the contract rights acquired 
by it, no provision of the Constitution of 1879 can have any legal effect. 
In support, many authorities are quoted, but they have no bearing. 
They differ toto calo, as not one refers to a suit by an individual to 
enforce a State contract, affected by some constitutional provision, ex- 
pressing the adverse will of the State to the execution of the contract. 

It was long since solemnly announced by the Supreme Court of the 

United States, through its organ, Chief Justice Taney: 
’ “Those who deal in the bonds and obligations of a sovereign, are 
aware that they must rely altogether on the sense of justice and good 
faith of the State, and that the judiciary of the State cannot enforce 
the contracts without the consent of the State, and the courts of the 
United States are expressly prohibited from exercising such jurisdic- 
tion.” Bank of Washington vs. Arkansas, 20 How. 530. 

This announcement has never been questioned or gainsaid, so well 
founded is it on principles of the highest order in political economy. 
33 Ann. (511-2.) 

In the Virginia coupons cases, 114 U.S. 332, the principle was recog- 
nized, the court by a mere majority holding, however, that it did not 
apply to a case in which the State actively attempted a violation of its 
contract. The main question there was, after the State had issued her 
bonds with coupons to be received in payment of taxes, whether the 
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State could revoke the right to give in payment, and where an offer or 
tender had been made, whether the State could seize the taxed prop- 
erty and subject it to the claim. The injunction was maintained. 

In that case, nevertheless, four Justices dissenting, one of them, Mr. 
Justice Bradley, well said: 

* * “No State can be coerced into a fulfillment of its contracts or 
obligations to individuals by the instrumentality of the Federal judi- 
ciary. It is true it cannot proceed against them contrary to its con- 
tract, but on the other hand it cannot be proceeded against on its con- 
tract. All those who deal with a State have notice of this fundamental 
condition. They know, or are bound to know, that they must depend 
upon the faith of the State for the performance of its contracts, just as 
if no Federal Constitution existed, and cannot resort to compulsion 
unless the State chooses to permit itself to be sued. 

** Moreover, the Eleventh Amendment is not intended as a mere 
formula of words to be slurred over by subtle methods of interpreta- 
tion so as to give it a literal compliance without regarding its substan- 
tial meaning and purpose. It is a grave and solemn condition, exacted 
by sovereign States for the purpose of preserving and vindicating their 
sovereign right to deal with their creditors and others propounding 
claims against them according to their own views of what may be 
required by public faith and the necessities of the tody politic. We 
have no right, if we were disposed, to fritter away the substance of 
this solemn stipulation by any neat and skillful manipulation of its 
words. We are bound to give it its full and substantial meaning and 
effect. It is only thus that all public instruments should be construed.” 

In the matter now under consideration, we conclude that, as the 
object in view is the enforcement of a contract of the State, as the State 
is not directly or indirectly a party to the suit, as the defendant has 
no authority to represent the State, we have no jurisdiction to hear 
the cause and determine whether or not the obligation of the contract 
has been impaired. : 

Under such cireumstances, the judgment appealed from is affirmed, 
with costs. 





No. 9691. 
E. J. Hart & Co. vs. ANGER & NICOL. 

The following clause ih an act of partnership does not attest an agreement binding on both 
parties that the partnership should continue at the death of one of the partners between 
ithe survivor and the heirs of the deceased: ‘'In the event of the dea.h of either of the 
parties to this act, it is to be optional with the survivor whether said co-partnership 
shall continue or not.” 
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Such a stipulation does not create an agreement equally binding on both parties, but it gives 
Sut allthe advantage tothe survivor. without any corresponding right to the heirs of the 
er y deceased. It does not comply with the requirements of the Civil Code touching the 
: right of continuing a partnership after the death of one or more of the partners, and it 
has no sanction in law. Hence, it cannot be enforced. 


PPEAL from the Twenty-third District Court, Parish of Iberville. 
Talbot, J. 


Read & Goodale for Plaintiffs and Appellees: 

1. That principle of the old Roman law adhering to the laws of Spain and obtaining in Lou- 

isiana up to the adoption of the Civil Code in 1822, which treated as nullities stipulations 

x in acts of partnership, providing for the continuance of the partnership between the 

: survivor and the heirs of the partner dying first, was superceded by Art. 2880 (2851) of 

the Civil Code. The exception in said article, ‘‘unless an agreement has been made to 

the contrary,” means that an agreement in the articles of partnership for continuance of 
the partnership binds the estate of the partner dying first. Code Napoleon, 1868, Duver- 

gier, 440; Troplong, 952, 953; Duranton, 473; Mourlon, 3d vol., p. 401; Zacharie, 2, p. 
252, § 384; Lindley on Part., 232 (304), notes; Story on Partnership, §§ 201, 317, note, 
319 a, 201 a, note; Burwell vs. Mandeville’s Executors, 2 How. 560, and cases therein 
cited ; ex parte Garlan, 10 Ves. 110; ex parte Richardson, 3 Madd. 138, 157; Thompson vs. 
Andrews, 1 Myl. and K.116; Pitkin vs. Pitkin, 7 Conn. 307; Alexander vs. Lewis, 47 
‘Tex. 481; Cook vs. Rogers, 3 Fed. Rep. 69; Jones vs. Walker, 2 Morrison's Trans. 257; 
Smith vs. Ayres, 101 U. S. 320; Kottwitz vs. Alexander, 34 Tex. 639. 

Especially : Laughlin vs. Lorenz, 48 Penn. St. 275; Davis vs. Christian, 15 Gratt. 11; Tay- 
lor vs. Castle, 42 Cal. 367; also, Collyer on Partnership, vol. 1, p. 152, note; Butler vs. 
American Toy Co., 46 Conn. 136; Walker vs. Wait, 50 Vt. 662. 

Especially: Scholefield & Taylor vs Eicbelberger, 7 Peters, 594, and 2 How. 560; also, 
Duffield vs. Brainerd, 45 Ct, 424. 

|. 2. Where the administratrix of the estate of a deceased partner, whose surviving partner 

has elected, under option given in the articles of partnership, to continue the partner- 

: ship for the term fixed in said articles, makes no objection thereto, but continues the 

partnership for a term of years, she will be presumed to have ratified such a stipulation, 
even were such ratification necessary. 

Such ratification will also be presumed against the heirs. Grieff & Byrnes vs. Boudou- 
squie & Fortier, 18 Ann. 631; Story on Partnership, secs. 36, 37, 48, 49, 53, 54, 64 and 65; 
3 Kent, sec. 43, pp. 31, 33; Richardson vs. DeBuys & Louyer, 4 N. S. 127; 9 Johns. 489; 
City of New Orleans vs. Gauthreaux, 32 Ann. 1126; Parsons on Part., 30, 31; Robertson 
et al. vs. DeLizardi et al., 4 R. 300; McDonald vs. Millaudon, 5 La. 408; Dodd, Brown 

| & Co. vs. John Bishop & Co. et al., 30 Ann. 1178; 37 Conn. 259; 4 Barn. & Ald. 663; 16 

: Ves. 49; 17 Id. 404; 18 Id. 300; 19 Id. 291; 6 Madd. 145,n; 4 East. 144; 10 Johns, 226; 

16 Id. 34; 1 Story C. C. 371; 1 Cliff. 28; Collyer on Part., sec. 6. 
Especially: Alsop vs. Mather, 8 Conn. 587. 
3. Such a stipulation, in an act of partnership, is self-operative, is a charge upon the estate, 
and requires no ratification. Duranton, Cours de Droit Francais, vol. 17, p. 557, et seq., 
commenting on Art. 1862, C. N., No. 473; Troplong, Livre III, tit. ix, art. 1868, No. 949- 
964; Mackeldy’s Roman Law, p. 329, n; Price vs. Matthews, 14 A. 11. 
4. Even mipority is no exemption from its provisions. 26 Juill., 1827, Liege (p. 21, 668); 
F Troplong, No. 954, de Fréminville, Tr. de la Minorité, t. 2, No. 1006; Duranton, t. 17, No. 
473; Codes Annotes Sirceq., ed. 1859. vol. 1, p 862. 


David N. Barrow, contra. 
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The opinion of the Court was delivered by 

Pocnuk, J. The facts are as follows: 

In February, 1881, Joseph Anger and T. W. Nicol formed by authen- 
tic act a partnership for the cultivation of sugar-cane, for the manu- 
facture of sugar, and for the business of keeping a general country 
store. 

The partnership was to last five years, and the act contained the fol- 
lowing stipulation : , 

“In the event of the death of either parties to this act, it is to be 
left optional with the survivor whether said co-partnership shall con- 
tinue or not.” 

Joseph Anger died before the end of the year 1881, and his widow 
was qualified as testamentary executrix of his succession. 

On the 5th of December, 1881, Nicol, the surviving partner, presénted 
to the District Court of Iberville a petition, in which he recited sub- 
stantially the foregoing facts, and in which he indicated his intention 
to continue the co-partnership, claiming the right, as conferred in the 
act, of the full administration of the business and of the property of 
the partnership for the unexpired term of five years. 

The record does not show what action, if any, was taken by the 
court on that petition, but it appears that no visible change occurred 
in the management of the partnership business. 

The record shows that after the death of Anger, Nicol, as the osten- 
sible manager of the firm of Anger and Nicol, bought considerable 
merchandise from plaintiffs for resale in the country store, which con- 
tinued in the name of the firm, and that up to November, 1884, the 
aggregate cost of the goods thus purchased amounted to $2,637 50, the 
larger portion of which is represented by a promissory note for the sum 
of $2,604 26, executed on May 9, 1884, and signed by T. W. Nicol in 
the name of the firm. 

The object of this suit is to obtain judgment on that indebtedness, 
against the succession of Joseph Auger and T. W. Nicol, in solido; and 
the present appeal is taken by the administratrix from a judgment in 
favor of plaintiffs as prayed for. 

Plaintiffs’ contention, which is the ‘theory of the judgment of the 
district court, is that under the terms of the act of partnership, the co- 
partnership as formed thereby, continued until the expiration of the 
five years therein stipulated, and that therefore the surviving partner 
was clothed with legal authority to contract the indebtedness sued 
upon, in the name of the partnership. 
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As lega! authority for the stipulation: invoked, we are-referred to 
Article 2880 of the Civil Code, which reads:-‘‘ Every-par nership ends 
of right by the death of one of the partners, unless an agreement has 
been made to the cortrary.” 

It is then argued that the stipulation herein above transcribed from 
the act of partnership has the legal effect of removing the partnership 
beyond the domain of the general rule, and that it places it under the 
effect of ‘‘an agreement to the contrary” within the scope of the ex- 
ception contemplated by the article. 

Counsel for appellees have made a very thorough and intelligent 
investigation of the jurisprudence of this and of other States of the 
American Union, of France, of Spain, and of ancient Rome, touching 
the legal and binding effect of an agreement between partners looking 
to the continuation of the partnership, after the death of one or more 
of the partners, between the survivor or survivors and the heirs of the 
deceased,—and they call our attention to the dearth of opinions on the 
subject in our own reports. 

Counsel of both parties are anxious that we should discuss the mat- 
ter, and finally settle the question, which is of unquestionable import- 
ance to commerce in this State. But we are constrained to disappoint 
them, for in our view of the case we are met with a question which 
overshadows this particular controversy, and on which we must rest 
our decision. That question is: Does the act of partnership in this 
case contain a stipulation that in case of the death of one of the part- 
ners, the partnership was to continue between the heirs of the deceased 
and the surviving partner, and are plaintiffs seeking to enforce an obli- 
gation arising under such a contract in their present action ? 

To be well understood, the exception contained in Article 2880 must 
be read with the provisions of Article 2882, which are as follows: 

“If it has been stipulated that, in case of the death of one of the 
partners, the partnership should continue between the heit of the de- 
eeased and the surviving partners, or between the surviving partners 
only, either of these stipulations shall be observed.” 

Now, counsel and the district judge all seem to construe the clause 
on this subject-matter in the act of partnership between Anger and 
Nicol, as containing such a stipulation. The language of the Code 
clearly contemplates a positive agreement or contract between the 
partners that the partnership should continue after the death of one 
or more of them. But we can draw no such meaning from the lan- 
guage used in this connection in the act now under discussion. That 
clause reads: ‘In the event of the death of either of the parties to this 
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act, it is to be left optional with the survivor whether said co-partner- 
ship shall continue or not.” 

Read in the light of Article 2880, that language means that at the 
death of either of the parties, the partnership would be dissolved,. 
ualess at his option the survivor should choose to make it continue. 
But it is no where stipulated, as a contract between the parties, that 
the death of either would not dissolve the partnership. !t may have 
been the intention of the parties to have made such a stipulation. If 
such be the case, it is plain that the notary did not understand them, 
or that he was unfortunate in the use of the words which he wrote as 
containing the agreement of the parties. By an agreement must be 
understood a stipulation which equally binds both parties, and in the 
case provided for by the Code, it should have the effect of continuing 
the partnership after the death of one of the partners, as a continuing 
contract, without regard to the wishes, desires or option of the survi- 
vor. Such is not the import or legal scope and meaning of the lan- 
guage used in the clause under consideration. 

Our own courts, and the commentators of the Article 1868 of the 
Code Napoleon, which is the origin of our Article 2882, have uniformly 
construed the power thus conferred on a party to burden his heirs by 
anticipation, very strictly, and have restricted its effect within a very 
narrow compass. 

Troplong says on the subject: ‘Comme la continuation de société 
est un état exceptionnel, il ne faut pas étendre la convention d’ou 
elle découle.” Droit Civil Expliqué, No. 955, v. 2, p. 427. 

Commenting on a similar provision in the Code of 1808, this Court 
said: ‘‘This may happen when the heirs are of age, and accept the 
benefit of a stipulation made in their favor, like any other third person, 
who would perhaps be at liberty to claim the benefit of such a stipula- 
tion. But we are clearly of opinion that according to the laws and 
usages of commerce, as they prevailed in this country at the time of 
the adoption of the Code of 1808, no stipulation could be made by part- 
ners, absolutely binding on the heirs of one of them who should die, to 
continue the partnership after his death, and be made responsible for 
contracts made in the partnership name.” Louisiana Bank ve. Ken- 
ner’s Succession, 1 La. 384. 

And later on, the Court said on the same. subject: “‘A partnership is 


’ dissolved by the death of one of the partners, unless there be a stipu- 


lation to the contrary, but where the succession of a partner in a par+ 
ticular partnership is insolvent, and administered with the benefit of 
inventory, the partnership cannot be continued without the assent of 
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all the creditors, though the articles of partnership have provided for 
its continuance.” Buard vs. Lemée, 12 Rob. 243. 

Keeping in mind that these restrictions have been applied to cases 
in which there was a stipulation to continue the existence of the part- 
nership, after the death of one or more of the partners, we see that 
in the instant case we are expected to enlarge the meaning of a clause 
in a contract, which purports at most to vest discretionary power in 
the survivor, so as to eke out of it an absolute agreement between the 
parties to continue the existence and operation of the partnership after 
the death of one of the partners. 

As a striking illustration of the old adage that ‘the wish is father to 
the thought,” we find that unconsciously the parties who refer to the 
clause in question change its phraseology and thus shape it so as to 
impart the meaning of the article of the Code. 

Thus, in his petition to the court averring his desire to continue the 
partnership, the attorney of Nicol refers to the clause as saying: “That 
by said co-partnership it was stipulated that the death of either party 
should not dissolve the same unless the survivor so desired.” * * * 

And in his opinion, the district judge describes the same clause, as 
follows: ‘‘ The articles of partnership between Nicol and Anger stipu- 

‘lated that in the event of the death of either, that the partnership 
should continue for five years.” 

The difference between the real language and the literal as well as 
legal meaning of the clause in the act, and the two references just quo- 
ted, is so striking that it requires no argument to show that the judge 
of the lower court had committed a serious error as to the nature of 
the case which he was trying. 

These considerations are perhaps sufficient in themselves to defeat 
plaintiffs’ claim against the succession, but in addition, the record 
shows that there is no claim of a partnership having continued between 
the survivor and the heirs of the deceased. The right, as conferred by 
the Code, is restricted to the heir, and no provision of our laws can be 
construed so as to extend the right to executors, administrators or 
other official representatives of successions. Hence the impossibility 
of recovering against the executrix in this case. 

Unde: the views which we adopted, we eliminate the question of the 
kind of partnership which had been formed between Anger and Nicol. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed; and it is now ordered 
that plaintiffs’ demand against the administratrix of the succession of 
Joseph Anger be rejected, and their action against her dismissed at 
their costs in both courts. 
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CONCURRING OPINION. 

FENNER, J. Article 2881 C. C. declares: “Every partnership ends 
of right by the death of une of the partners, unleas an agreement has 
been made to the contrary.” 

I think this sanctions any otherwise lawful “agreement to the con- 
trary,” and that the mention of particular agreements of that kind in 
the following Article 2882, is only exemplary and not limitative. 
Hence, I could see no objection to that feature of the act of partner- 
ship herein which subjected the continuance of the partnership to the 
option of the survivor. 

If the deceased partner cc uld have validly created an absolute obli- 
gation to continue the partnership, he could have created a conditional 
one. 

But the object of this suit is to hold, not the heirs, but the executrix 
administering the succession of the deceased, bound uader the con- 
tinued pwtnership, I think this cannot be done, at least without 
proof that the succession has no creditors and that the executrix rep- 
resents no interests except those of the heirs alone. Aman may bind 
his heirs by such agreement, but he cannot bind his creditors. 

Thus it was held that the widow and heirs of a deceased partner 
could not, by voluntary agreement, continue a partnership as to the 
succession without the consent of the creditors. Buard vs. Lemée, 12 
Rob. 243. 

The administering executrix represents creditors as well as heirs. If 
the plaintiff has any rights, he must look to the heirs alone, not to 
the succession or the administratrix. 

For these reasons I concur in the decree. 


Manning, J., concurs in this opinion. 








No. 9669. 
D. H. CHAMBERLAIN Vs. ROBERT WORRELL. 


“The general rule governing the measure of damages in actions for tortious conversion 
the value of the, property converted with interest. 

The rule is subject to exceptions where the conversion is accompanied by violence or per- 
sonal outrage, and perhaps where other particular damage is shown to have been clearly 
and directly occasioned by the wrongful act. 


‘But in this case we see no reason to disturb the verdict of the jury, which applied the gen. 


eral rule. 
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PPEAL from the Ninth District Court, Parish of Tensas. 
Young, J. 
Steele & Garrett for Plaintiff and Appellant. 


Wade R. Young and Farrar & Kruttschnitt for Defendant and Ap-- 
pellee. 








The opinion of the Court was delivered by 

FENNER, J. Defendant, Worrell, is the keeper of a public landing 
on the Mississippi river, in which capacity he received from plaintiff 
six bales of cotton to be shipped by him to plaintiff’s cotton factors in 
New Orleans, Shattuck & Hoffman. 

Plaintiff being indebted to Worrell, the latter, instead of complying 
with the terms of his bailment, diverted the six bales and consigned 
them to his own merchants in New Orleans. 

This was undoubtedly a tortious conversion, without legal excuse. 

Plaintiff brings the present action for damages, claiming the value 
of the cotton and about $6000 as consequential damages. 

The case was tried by a jury, who disallowed all the damages 
claimed, except the value of the cotton, for which verdict and judg- 
ment were rendered, and from this judgment plaintiff is the appellant. 

The jury has simply applied the general rule governing the measure 
of damages in actions for tortious conversion, which is the value of 

th: roperty converted with interest. N.O. Draining Co. vs. DeLiz- 
ardi, 2 Ann. 280; Badille vs. Tio, 7 Ann. 487; 1 Sutherland on Dam- 
ages, 173; 3 Id. 487, et seq. 

The rule is not without exceptions, as where the conversion is ac- 
companied by violence or personal outrage, or where other damage is. 
shown to have resulted clearly and directly from the wrongful act. 

But we have carefully examined the testimony in the case and have 
considered the various points made by counsel, and without further 
particularizing them, we are not disposed to disturb the verdict of the 


jury, which we think is sustained by the law and does substantial 


justice. 


Judgment affirmed. 








9596. 


Tne State or Louisiana vs. W. H. CHAPMAN. 
This Court has not jurisdiction of a criminal cause when the fine imposed is three hundred 
dollars. It must exceed that sum. 
If the costs added to the fine make an aggregate of over three hundred dollars, that will not 
confer jurisdiction. The fine must exceed that sum by the express letter of the Con- 
stitution. 
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‘The obligation to pay the costs of a criminal prosecution rests upon a convicted defendant 
as a necessary consequence of the conviction, and would there abide whether expressed 
in the judgment or not. ; 

PPEAL from the Tenth District Court, Parish of Rapides. 
Blackman, J. 


M. J. Cunningham, Attorney General, and J. O. Wickliffe, District 
Attorney, for the State, Appellee. 
H. L. Daigre and E. G. Hunter for Defendant and Appellant. 








The opinion of the Court was delivered by 

MANNING, J. The defendant was prosecuted for retailing spirituous 
liquors without a license, and on conviction was sentenced to pay a 
fine of three hundred dollars and the costs, and in default of payment 
to be imprisoned in the parish jail for sixty days. 

Our jurisdiction in criminal cases is restricted to those wherein the 
punishment of death or imprisonment at hard labour may be inflicted 
or a fine exceeding three hundred dollars is actually imposed. Const. 
Art. 81. 

The fine imposed on the defendant does not exceed three hundred 
dollars. It is exactly that sum. We have no more jurisdiction where 
the fine is three hundred than we should have if it was only three 
dollars. 

The costs cannot be added to the fine so that the aggregate will 
make a sum within our jurisdiction because the fine must exceed three 
hundred dollars. And besides, the payment of costs by a convicted 
defendant or the obligations to pay them follows necessarily upon the 
conviction and rests upon the convicied party whether expressed in 
the judgment or not. 

This Court has uniformly refused to assume jurisdiction in criminal 
causes unless they fall within the express letter of the Constitution. 
State vs. Brown, 27 Ann 236, and cases therein cited. 

There is no motion to dismiss, but consent neither express nor im- 
plied can give us jurisdiction and therefore 


The appeal is dismissed. 





No. 9665. 


MECHANICS AND TRADERS’ INSURANCE COMPANY vs. NATHAN 


GERSON, ET AL. 
An order refusing or revoking permission to file a supplemental petition is not ordinarily 
, appealable. No doubt, however, the rule would be different if the object of the sup- 
plemental petition were to engraft a revocatory action on the principal suit and to make 
the third persons concerned parties. Such rightis given by Arts. 1972 and 1975, C. C., 
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and being the only mode in which the revocatory action can be prosecuted before judg- - 
ment, the right should be protected. 

In this case, however, the supplemental petition does not present tne features of a revoca- 
tory action, and the ruling of the court was correct. 


PPEAL from the Fifteenth District Court, Parish of Pointe Coupée, * 
Yoist, J. 


O. O. Provosty, for Plaintiff and Appellant. 
Thos. H. Hewes for Defendants and Appellees. 








The opinion of the Court was delivered by 

FENNER, J. This record presents a separate appeal taken, in the- 
ease just decided, from an interlocutory order of the judge revoking 
an order previously made by him permitting a supplemental petition 
to be filed. 

The object of this supplemental petition was to make Barbara Sauter 
and her husband parties with the view_of recovering judgment against 
them. 

An order refusing or revoking permission to file a supplemental pe- 
tition is not ordinarily appealable. Penrice vs. Crothwaite, 11 Mart. 
547 ; Giordano vs. Thomas, 13 La. 315. 

No doubt a different rule would apply where the object of the sup- 
plemental petition was to join a revocatory action to the principal de- 
mand, and for that purpose to make the third persons concerned par- 
ties. Sucharight is granted by Art. 1975 and 1972, C. C., and being 
the only mode by which the revocatory action can be prosecuted before 
judgment, the right should be protected. 

But after careful examination of the supplemental petition, we can- 
not class it as a revocatory action on the ground either of fraud or 
simulation. It does not pray for the judgment appropriate to such an 
action, as stated in Art. 1977, but asks for an independent money judg- 
ment against the Sauters. 

The matter is of slight consequence, because under the judgment 
rendered by us in the principal case, plaintiff’s remedy, if he is en- 
titled to any, is open in an independent action, which would be as 
effective as if the case were remanded. 


Judgment affirmed. 








No. 9372. 
C. P. BERTRAND vs. N. K. KNOX ET AL. 


Ip an action to annul a judgment, all parties to the judgment must 
be made parties to the suit, as a general rule. 

Where a married woman is sued, but in the petition she is not so 
described and no order is asked for her authorization, and more than 
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a year after the institution of the suit an amended petition is filed, 
wherein she is alleged, for the first time, to be a married woman, and 
the court is asked to. authorize her to defend the suit, and the order 
therefor is then entered but no notice of the order is served upon her, 
and no delay allowed her to prepare her defense—a default being taken 
against her so soon as the order was signed—and she never thereafter 
appears in the suit; 
Held, that the wife was not a party to the suit. 


PPEAL from the Seventeenth District Court, Parish of East 
l \ Baton Rouge. Sherburne, J. 


Favrot & Lamon for Plaintiff and Appellant. 
D. N. Barrow and Knox & Laycock for Defendants and Appellees. 


The opinion of the Court was delivered by Topp, J. 





No. 9459. 
MacFarLtanp & Dupre vs. LEHMAN, ABRAHAM & Co. 


In this suit for damages for wrongful attachment, it appearing that, prior to the attachment, 
the financial embarrassments of plaintiffs were such as to necessitate the stoppage of 
their business unless they could obtain relief from some source; and it not appearing 
that there was any source from which such relief could be obtained, they cannot recover 
damages for breaking up of the business and loss of credit therein as occasioned by the 
attachment. 

The sale of plaintids’ rice mill, voluntary or forced, being inevitable, and they having tried 
in vain to find a purchaser before the attachment, and the forced sale thereof having 
been made after due advertisement and on twelve months credit, and no evidence being 
produced to show that anyone was or had been ready or willing to buy at a higher price, 
and none to show any deterioration in value resulting from the seizure, we are 
hound to accept the price bid at the sale as the criterion of its value, and to reject the 
demand for damages on that account. 

Considering the open and honest dealings of piaintiffs ard their faithful efforts to pay their 
creditors at every sacrifice, communicated to all interested and te defendants them- 
selves, the latter's proceeding by attachment, on the charge of fraudulent intent, was 
peculiarly injurious and insulting to plaintiffs, and substantial damages are allowed 
therefor. 

PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 


Percy Roberts for Plaintiffs and Appellees. 
White &@ Saunders for Defendants and Appellants. 





The opinion of the Court was delivered by 
| FENNER,J. This is an action for damages resulting from the wrong- 
ful issuance of an attachment, being the same writ of attachment which 
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was considered by us in the case of Lehman, Abraham & Co. vs. Mac- 
Farland & Dupré, reported in'35 Ann. 624. 

In. their petition herein, MacFarland & Dupré aver that they have 
suffered $30,000 actual damages from the attachment of which we have 
spoken. They itemize their claim as follows: 


1. For lawyer’s fees incurred by petitioners on account of 


IONE Soi ig nn downed ccctscddvionecesccesews $ 350 00 
2. For printing brief in said suit.............6........... 11 25 
8. Paid stenographer for testimony taken by him......... 64 75 
4. Rent paid on building Nos. 14t to 149 South Peters street, 

from November 14, 1882, to January 25, 1883........ 396 00 


3. For loss of profits in their business caused by said illegal 
attachment during the term of said attachment and 


RRS ETS. ae a ee eee Sere 8,000 00 
6. For loss caused your petitioners by the forced sale of 
their said rice mill below its real value............. 8,000 00 


- 7. For the breaking up of their business, the destruction of 


their credit and commercial standing, loss of time, 
trouble and distress of mind, wholly and exclusively 
caused by said wrongful, illegal and malicious attach- 
Beemt Gud Gotemtion,. <2... 6. ccc ccc ccc ccc cccecees 13,178 00 





Making in the aggregate the sum of.............. $30,000 00 


There is no serious dispute as to the liability of defendants for the 
first four items, the respective amounts of which were fully proved, 
and were allowed by the judge a quo. He rejected the fifth item for 
loss of profits and the seventh item for breaking up of business, loss of 
credit, etc., and allowed the sixth item for loss on the forced sale of the 
mill, as claimed. 


So far as the loss of profits and the breaking up of their business are 
concerned, we are constrained to sustain his rulings. 


We cannot avoid the conclusion that the breaking up of their busi- 
ness and the consequent loss of profits resulted from the financial em- 
barrassments in which plaintiffs were placed, entirely independent of 
the attachment. 

They could not have been averted otherwise than by obtaining indul- 
geuce from their creditors, which the creditors refused to grant, or by 
a sale of the whole or a part of the mill, which they were unable to 
effect, and which, even if effected for the whole, would necessarily 
have terminated their interest in the concern. 
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Such was the clear acknowledgment of plaintiffs themselves in their 
defense of the attachment suit, as the excuse for their efforts to dispose 
of their property, and such was the theory upon which we maintained 
their defense. 

Thus we said in our opinion: ‘The record shows that the defendant 
firm, owing to heavy Josses sustained in speculation in rice, had become 
financially embarrassed and so badly crippled that their business could 
not longer continue. The partners, therefore, concluded to sell their 
mill for the purpose of meeting their obligations, and this intention 
Was at once communicated to their heaviest creditors, including the 
plaintiffs in this suit. * * * The record not only fails to show any 
fraudulent design of defendants, but it proves conclusively an honest, 
honorable and persistent intention on the part of these unfortunate 
debtors to make any sacrifice necessary to the payment of all their 
debts and liabilities.” ° 

On these grounds we held that the attachment was wrongful, though, 
even then, by a divided Court. 

We have carefully reviewed so much of the evidence in that case as 
was offered in this, and it satisfies us that the embarrassment existed 
to an extent incompatible with the continuance of the business in 
absence of relief, which was not forthcoming. The refusal of Maxwell 
& Peale and of Lehman, Abraham & Co. to extend the maturities 
falling due on Monday, November 13th, undoubtedly brought about 
a crisis in plaintiffs’ business which necessitated its suspension until 
relieved. 

They had no rice on hand and no money to buy with, and their mill 
must have remained idle unless they could buy rice for milling on 
credit. Their credit had undoubtedly been good; but their default in 
paying for defendants’ rice sold on ten days’ time, which they had 
already resold and of which they had received the price, together with 
approaching necessary defaults on similar transactions, must have par- 
alyzed the highest credit. They fully recognized this fact; admitted, 
in advance of the attachment, that they were “frozen out,” and fell 
back on the desperate alternative of selling an interest in their mill, or 
the mill itself. 

Their claim that, but for the attachment, they could speedily have 
raised money by such a sale or otherwise, and that theif business 
would then have gone swimmingly on, 1s sustained by nothing but 
their own asseverations, honestly believed no doubt, but supported by 





no. proof that any one was willing to buy or to advance them money 
on any terms. Itis true a Mr. Tisne had their proposition of sale under 
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consideration, but he had asked for further time, and he is not even 
produced as a witness to show what his determination would have 
been. Several other persons to whom the proposition had been offered 
had positively declined, and these embraced the persons most likely to 
desire such an investment. 

We find nothing to satisfy us that plaintiffs could have found any 
means of extricating themselves from their embarrassment and of con- 
tinuing the business. and, therefore, hold that the breaking up of their 
business and consequent loss of profits, the latter doubtful at best, were 
not attributable to the attachment. 

The judge allowed as damages tiie sum of $7,700, the difference be- 
tween $18,000, the estimated value of the mill, and $10,300, the price 
which it brought at the forced sale. 

The sale was effected under a fi. fa. issued on a judgment obtained 
by Maxwell & Peale against the plaintiffs, under the following peculiar 
circumstances. 

Maxwell & Peale were holders of a note having at the date of the 
attachment about six months to run to maturity. As soon as the at- 
tachment was levied, plaintiffs voluntarily substituted for the imma- 
ture note one past due, on which Maxwell & Peale immediately 
brought suit and obtained judgment by default, without defense by 
plaintiffs. On this judgment fi. fa. issued, and the mill was seized and 
advertised for sale. By consent of parties, the leases of the property 
on which the mill was erected were offered at the same time, and the 
whole was advertised for sale on twelve months’ credit. The property 
was adjudicated at $10,300 to the last and highest bidder. 

We pretermit consideration of the questions as to whether such pro- 
ceedings do not present serious features of a consent sale, and whether 
the attachment can be considered as the legal cause of the damage, if 
any, occasioned thereby. 

Mr. Maxwell testifies he would not have sued if the attachment had 
not been levied. He could not have sued if the substitution had not 
been made. Other creditors have not testified that they would not 
have sued regardless of the attachment. It is very certain that Leh- 
man, Abraham & Co. would have sued, whether they had attached or 
not. In absence of any proof of the ability of plaintiffs to consum- 
mate any arrangements to settle with their creditors and continue the 
business, we see no reason why other creditors should not have sued, 
and why Maxwell & Peale, if they had obtained the substitution, 
should not have done the same. 


The evidence satisfies us that the sale of the mill, voluntary or forced, 
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was inevitable, unless plaintiffs could raise means to settle their in- 
debtedness and continue the business. While professing great confi- 
dence in their ability so to do, they have pointed us to no source from 
which aid could have been obtained, except to a possible sale of an 
interest in the mill, which they had tried in vain to make, and they 
have failed to produce a single person who testifies that he would have 
given the price demanded or any price greater than that of the adju- 
dication. 

Testimony as to the cost of the mill and opiniuns as to its value are, 
therefore, ineffective. 

If it were clear that, but for the attachment, plaintiffs could have 
held and used their mill, and that no cale would have taken place, we 
might accept the value to them as the standard by which to measure 
the loss occasioned by the forced sale. 

But if a sale was necessary, the criterion of value is obviously the 
price that can be obtained. Now we have searched the record in vain 
for any evidence showing that anyone was ready or willing to pay 
more for the mill than it brought under the hammer. 

The terms of the public sale were of the most advantageous charac- 
ter, well calculated to induce purchasers at the fullest price. 

There is no evidence of any injury or deterioration to the property 
during the seizure, or of any reason why it should not have brought 
as much at public sale as otherwise. It is not like cotton or dry goods, 
which have a certain market value at which they are readily convert- 
ible into cash, and which, when sacrificed at a forced sale below their 
value, afford a ready measure of the loss occasioned thereby. 

Hence the following cases quoted do not apply: Duperron vs. Van 
Winkle, 4 Rub. 41; McDaniel vs. Gardner, 34 Ann. 34; Frank vs. 
Chaffe, Id. 1205. 

On the whole we are compelled to conclude that the allowance for 
alleged loss on the sale of the mill was error. 

It only remains to consider the damages claimed for injury to their 
commercial standing as individuals, and loss of time, trouble and dis- 
tress of mind occasioned hy the wrongful attachment. 

Evidence on these points is scanty, but even if fuller, could have 
thrown little light not reflected from the very facts of the case. 

We have never seen an example of debtors who were making more 
faithful and earnest efforts to pay their creditors, and who were more 
determined to do so even at the heaviest sacrifice. Their purposes 
and motives were thoroughly honest, their action was open and above 
board, communicated to all interested and to the defendants them- 
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selves. Under these circumstances the action of the latter in taking 
the attachment upon an affidavit that plaintiffs were seeking to defraud 
their creditors and place their property beyond their reach, was insult- 
ing and aggravating in the extreme, and well calculated to wound and 
incense them. Necessarily, also, it occasioned trouble and loss of 
time, and cast injurious imputations upon their character as merchants 


and honest men. 
We think they are entitled to substantial reparation for these inju- 


ries, which we shall fix at one thousand dollars. 

It is therefore ordered, adjudged and decreed that the judgment ap- 
pealed from be amended by reducing the principal sum allowed therein 
from $8,522 to $1,822, and that as thus amended tie same’ be now 


affirmed, appellees to pay costs of appeal. 
Todd, J. dissents from so much of the opinion and decree as allows 
more than $822. 








No. 9678. 


SUCCESSIONS OF ZENON AND ELISE LABAUVE. 


Austin Hunt ET AL. vs. C. A. BRUSLE ET ALS. 

An appeal taken from an order refusing to dissolve an injunction on the face of the papers, 
is not maintainable. : 

The rule is in the nature of an exception of no cause of action. It is merely an interlocu- 
tory order requiring no execution, producing no effect. Its rendition can work no irrep- 
arable injury, the less so when the injunction simply arrests funds in the hands of the 
executive officer of the court. 


PPEAL from the Twenty-third District Court, Parish of Iberville. 
Talbot, J. 


A. Talbot and Jonas & Nixon for the Administrator, Appellant. 


D. N. Barrow, A. Hebert and F. EF. Grau, contra. 


The opinion of the Court was delivered by 

BeRMUDEZ, C.J. It is urged that, as the judgment appealed from 
is merely interlocutory and works no irreparable injury, the appeal 
must be dismissed. 

The suit has for its object the removal of an administrator, at the 
instance of creditors, and the appointment of a successor to him when 


displaced. 
The petition avers that there are certain funds in the sheriff’s hands 


which should not be paid over to the administrator, for reasons stated. 
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On affidavit and bond, the court allowed an injunction to prevent 
the sheriff from paying those funds over to the succession representa- 
tive, whose removal is sought. 

A rule was taken to dissolve this injunction on the face of the papers, 
no sufficient cause having been shown to justify the issuing of it. 

This rule, after hearing, was dismissed, and the judgment thus ren- 
dered is brought up for review. 
This jndgment is purely interlocutory and not such as can cause any 





irreparable injury. 

It can be revised on appeal from the main judgment. should one be 
rendered against the defendant. 

It merely retains in the hands of the executive officer of the court 
the proceeds of sales made by him and, for the payment of which to 
who may be entitled to receive them, he and his sureties are liable. 

. The rule is in the nature of an exception of no cause of action. 

It has been held that a judgment dismissing a rule to dissolve an 
injunction on the face of the papers, or exceptions having the same 
purport, are interlocutory orders which can cause no irremediable 
wrong and which are not appealable anterior to a judgment on the 
merits. 7 Ann. 206; 14 Ann. 388; 3 R. 437. 


Appeal dismissed. 


Poché, J., takes no part in this case: 





No. 9634. 
THE STATE OF LOUISIANA Vs. D. F. BurdDON AnpD J. F. Burpon. 


s 
In criminal cases, all the essential facts must be found by a special verdict, in order to ena- 


bie the court to give a judgment of law upon the matter in issue. Nothing is to be taken 
by the court by implication or intendment. What is not found is supposed not to exist. 
Hence, in a trial under a statute which denounces the offense of “ receiving or buying any 
goods or chattels that shall be feloniously taken or stolen from any other person, know- 
ing the same to have been so stolen or taken,” a verdict of ‘Guilty of knowingly receiv- 
ing stolen property” dves not contain the legal requirement touching the intent with 
which the goods were received by the accused, and it cannot therefore be the basis of a 


legal sentence. 
PPEAL from the Criminal District Court for the Parish of Orleans, 
l \ Baker, J. 


M. J. Cunningham, Attorney General, and Lionel Adams, District 
Attorney, for the State, Appellee: 


1. In an indictment charging the defendant with receiving stolen property, under Sec. 832, 
R.5S., a verdict finding the accused guilty of ‘‘ knowingly receiving stolen property,” is 


legal. 
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2. Guilty knowledge is of ths essence of the crime. Bishop Cr. Prac.Vol, I1.,§ 906; Whar. 
ton Cr. L. §§ 983, 989; Wharton Cr. Ev. § 164; Desty Cr. L, 147, a. 

3. In such a verdict, the use of the adverb ‘‘ knowingly ” ‘‘ modifies” the verb in a partic- 
ular sense and makes it more correctly descriptive of the offense. 

4. Such a verdict is not a special one, not being a statement of facts, It is a finding or 
conclusion of law deduced from a certain state of facts. 


W. LR. Whitaker and C. H. Luzenberg for Defendants and Appellants: 


“A jury bave a right in all criminal cases to find a special verdict. Such a verdict must 
state positively the facts themselves, and not merely the evidence adduced to prove 
them ; and all the facts necessary to enable the court to give judgment must be found, 
for the court cannot supply by any intendment or implication any defect in the statement." 
1 Chitty Cr. L. 645; State vs, Ritchie, 3 Ann. 512; State vs. Foster, 7 Ann. 256; State 
vs. Davis, 20 Ann. 354; State vs. Foster and Davis, 36 Ann. 857; State vs. P. C. Peters, 
37 Ann. 730. 

“Guilty of knowingly receiving stolen property ” finds the defendants guilty of no crime 
known to the law of this State. 

Silence of the jary as to one count in an information containing two counts, is an acquittal 
astothatcount. Proffat on Jury Trial, § 425; 2 Virg. Cas. 235. 


The opinion of the Court was delivered by 

Pocnuk, J. On trial of the defendants under two counts—for grand 
larceny and for receiving and having stolen goods, knowing the same 
to have been feloniously stolen—the jury returned the following ver- 
dict: “Guilty of knowingly receiving stolen property.” 

The defendants appeal from the judge’s refusal to sustain their mo- 
tion in arrest of judgment, which was based on the ground: 

“That said verdict is a special verdict; that it is a finding solely as 
to facts; that it is complete in itself; that it finds no offense known to 
the law of this State, and that no judgment can be pronounced upon it.” 

Section 832 of the Revised Statutes, under which the charge was 


framed, reads: 


““Whoever shall receive or buy any goods or chattels that shall be 
feloniously taken or stolen from any other person, knowing the same 
to have been so taken or stolen,” * * * 

It is clear that the essence of the crime denounced by the statute is 
the act of receiving stolen property with the guilty knowledge that the 
same had been stolen, and with the guilty intent of thus receiving it 
with the design of appropriating the same, to the detriment and injury 
of the true owner. 

To receive the stolen property, knowing the same to have been 
stolen, with the design of seeking out the true owner and to deliver 
the same to him, would certainly not constitute an offense under the 
meaning of the statute, no more than would be the act of a court officer 
who receives in custody stolen property, knowing the same to have 
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been stolen, for the purpose of producing the same in court at the trial 
of the accused. 

The language used in the verdict may reasonably be construed to 
designate either or both of these manners of receiving stolen property, 
but unexplained and unaided by surrounding circumstances and by the 
possible meaning of the jury, it does not necessarily convey the idea 
that the jury had found that the accused had knowingly received stolen 
property with the guilty design of appropriating it and of thus depriv- 
ing the true owner of the same. 

In default of that essential declaration flowing clearly from the lan- 
guage used in the verdict, the finding of the jury does not present an 
offense known to the laws of Louisiana. Hence, the point made by 
defendants’ counsel was well taken. 

In construing the true import and meaning of doubtful verdicts, the 
rule is that ‘‘all the essential facts must be found by a special verdict, 
in order to evable the court to give a judgment of law upon the mat- 
ter in issue. Nothing is to be taken by the court by implication or 
intendment. What is not found is supposed not.to exist.” Proffat on 
Jury Trial, § 436. 

In keeping with that principle this Court has made the following 
rulings, Which are unquestionable precedents for the conclusion which 
we have adopted in this case: 

In State vs. Ritchie, 3 Ann. 512, a verdict on a charge of kidnapping 
a slave of another party, who was then and there deprived of the use 
and benefit of said slave, the verdict was set aside because the jury 
found the accused guilty ‘of carrying away and disposing of the negro 
‘A,’ the property of ‘B,’” without the statement that the owner had 
then and there been deprived of the use and benefit of his said slave- 

In Davis’ case, 20 Ann. 354, the verdict was found insufficient, be- 
cause the jury found the defendant “ guilty for keeping a banking- 


game or gambling house,” under a statute which denounced the crime 
of “keeping a banking-game or gambling house, at which money or 
anything representing money, or any article of value, shall be bet or 
hazarded,” * * #* 

The verdict of the jury in the case of Davis and Foster, 36 Ann. 857, 
was for similar reasons set aside. On a trial for murder the verdict 
read: ‘ Both guilty of capital punishment.” See also, State vs. Peters, 
37 Aun. 730. 

It is therefore ordered that the verdict of the jury and the sentence 
of the court be annulled, avoided and reversed, and that the cause be 
remanded to the lower court for a new trial according to law. 
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No. 9627. 
Citizexs’ BANK OF LOUISIANA Vs. SUCCESSION OF Mrs. C. CuNyY AND 
J. B. CLEMENT. 


When property, part of which is subject to a mortgage, is sold by the owner, and the pur- 
chaser, in part payment of the price, assumes payment of the mortgage debt, the latter, 
as partof the price, is secured by vendor's privilege on the whole property sold; but 
the mortgage remains confived to the part originally subject thereto. 

When in proceeding by executory process to enforce the mortgage alone, without reference 
to the privilege, an order of seizure and sale issues against the whole property, it em- 

" braces property not covered by the mortgage, and is, therefore, error and the order must- 
be set aside on appeal. 


A PPEAL from the Twenty-second District Court, Parish of St. 
James. Duffel, J. 





Henry C. Miller and Bérault & Legendre for Plaintiff and Appellee. 
Robt. G. Dugué for Defendants and Appellants. 





The opinion of the Court was delivered by 

FENNER, J. Plaintiff had a mortgage upon a certain tract of land. 
. A subsequent purchaser subject to the mortgage, sold the land so mort 
gaged, with other lands belonging to him and not included in the mort- 
gage, to a third person, the act reciting: 

‘* This sale is made for $44,461 14, which the said purchaser has paid 
as follows: 

“Ist. By paying in cash $4,188 14; 

“2d. By assuming a mortgage in favor of the Citizens’ Bank, resting 
upon part of the property herein sold, amounting to $5,573 ;” 

And as evidence of said assumption she furnished a note for that 
sum, paraphed to identify it with the original act of mortgage, which 
was delivered to and accepted by the bank. 

For the remainder of the price she furnished nine promissory notes,. 
which were secured by special mortgage and vendor’s lien on the whole 
property sold. 

The act contains not a word showing that the note furnished to the 
Citizens’ Bank in evidence of the assumption was secured by any mort- 
gage other than the original one assumed, which bore only on part of 
the land. ° 

There can be no doubt that the debt to the Citizens’ Bank, being 
assumed as part of the price of the whole property, became secured by 
a vendor’s privilege on the whole. This is well settled. Scionneau 
vs. Waguespact, 32 Ann. 283; DeL’Isle vs. Moss, 33 Ann. 164. 

But the privilege is very different from the mortgage. While the 
bavk’s mortgage primes all other claims on the part of the property 
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subject thereto, her privilege on the remaining property is only con- 
current with that of the holders of the notes for the balance of the 
price. 

The bank, in this proceeding, obtained an order of seizure and sale 
in execution of her mortgage, which is represented as affecting the 
whole property, and the order directs the seizure and sale of the whole 
property for the satisfaction of the mortgage. The petition contains 
no allusion to the vendor’s privilege. 

From this order the defendants appeal, and inasmuch as the order in 
execution of the mortgage simply directs the seizure and sale of more 
property than is covered by the mortgage, the error is apparent and 
the order must be annulled and set aside. 

It is, therefore, ordered, adjudged and decreed that the order of seiz- 
ure and sale appealed from be annulled and set aside, in so far as it 
orders sale of property not covered by original mortgage, and other- 
wise aftirmed; plaintiff and appellee to pay costs in both courts. 


Poché, J., recuses on the ground of interest. 


No. 9645. 
THE STATE OF LOUISIANA VS. SOLOMON WILLIAMS. 


The disqualification of-a juryman for the reason that he is a convicted felon cannot be taken 
advantage of in a motion in arrest of judgment. Itis assimilated to the disqualification 
of alienage and non-residence and objection must be made before conviction. 

A new trial is not grantable because of newly-discovered evidence, the sole object of which 
is to impeach the veracity of the leading witness for the State, nor on the ground that a 
witness for the State has made statements since the trial at variance with his testimony 
upon it, especially when the lower judge holds that other testimony warranted the con- 
vietion, or does not believe the newly-discovered witnesses. 

The greatest reliance is placed on the trial judges in refusing new trials in criminal causes, 
and it would be an unwise restriction to hold that they shall not take into account their 
belief that false-swearing has been resorted to in order to break a conviction and obtain 


a new trial. 
PPEAL from the Thirteenth District Court, Parish of St. Landry. 
Hudspeth, J. 


M. J. Cunningham, Attorney General, for the State, Appellee. 
W. C. Perrault for Defendant and Appellant. 


The opinion of the Court was delivered by 
‘MANNING, J. From a judgment upon a conviction of murder with- 
out capital punishment the defendant appeals. 
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The jury-panel having been exhausted, talesmen were summoned 
among whom was one Clavié who sat asa juryman. After the verdict 
was rendered the prisoner moved “to annul and set it aside,” or as the 
motion should have been termed, moved in arrest of judgment, on the 
ground that Clavié was a convicted felon, having been sentenced in 
1883 to six months confinement in the parish jail upon conviction of a 
criminal offence. 

Without discussing the question whether a sentence of imprisonment 
in a jail for the commission of a criminal offence entails the loss of a 
freeman’s privilege, we tliink the objection to the juryman should have 
been made before conviction. This disqualification or incompetency 
is assimilated to that arising from alienage or non-residence and must 
be pleaded in time. An accused is not permitted to wait until after 
conviction to make the objection that a petit juryman is personally 
disqualified. State vs. McGee, 36 Ann. 206, where the subject is dis- 
cussed at length. 

The motion for a new trial is upon the ground of newly-discovered 
evidence in this;—that the prosecutor, a brother of the man who was 
killed, has voluntarily admitted to Moses Cain and George O’Neal that 
the priscner and the deceased were good friends up to the moment of 
the homicide and that the death of his brother was caused by the acci- 
dental discharge of the pistol, ete.,—that this prosecutor while on the 
stand as a witness was questioned ‘in order to elicit answers in accord- 
ance with the above statements but tlic witness denied them and swo1e 
directly contrary to their admissions.” In other words the newly-dis- 
covered evidence impeaches the credibility of one of the witnesses for 
the State. 

A new trial is not grantable because of newly-discovered evidence, 
the sole object of which is to impeach the veracity of the leading wit- 
ness for the State. State v. Fahey, 35 Ann. 9; State v. Diskin, Jdem, 46. 

Nor will a new trial be granted on the ground that a witness for the 
State has made unsworn statements since the trial at variance with his 
testimony on the trial, and especially when the lower judge holds that 
other testimony on the trial warranted the conviction, or does not be- 
lieve the new witnesses. State v. Johnson, 30 Ann. 305. _ 

The affidavit of the prisoner is supported by that of the two newly- 
discovered witnesses and one of the reasons assigned by the judge for 
overruling the motion is that he did not believe them. We have before 
said that applications for new trials such as this must be received with 


_great caution and that the inducements to false swearing are very great. 
State v. Washington, 36 Ann. 341. The greatest reliance is placed on 
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the trial-judges in refusing new trials in criminal causes, and it would 
not be a wise restriction to hold that they should not take into account 
their belief that false-swearing was resorted to in order to break a con- 
viction and obtain a new trial. 

The affidavit contains the allegation that with all possible diligence 
the defendant could not procure the evidence before the trial, and yet 
on the trial, as his motion recites, he sought to elicit from the witness 
admissions such as he now alleges he can prove were made. This 
shews the sole object of the new evidence is to discredit the State’s 
Witness, and as we have already said a new trial is properly refused 
when that is the case. 


Judgment affirmed. 








No. 9657. 
Tue STATE OF LOUISIANA vs. SAM BURNS ET ALS. 


An appeal in a criminal proceeding, asked after the term during which the judgment com- 
plained of was rendered and made returnable on appellant's suggestion, on an improper 


day, must be dismissed as sought and returned too late. 


A PPEAL from the Seventeenth District Court, Parish of East Baton 
Rouge. Durgess, J. 


M. J. Cunningham, Attorney General, and LD. J. Beale, District Attor- 
ney, for the State, Appellee. 

Robertson & Russell and G. & W. Buckner, for Defendant and Appel- 
ant. 





On Motion TO Dismiss. 


The opinion of the Court was delivered by 

Benmupez, C.J. The sureties on the appearance bond furnished by 
one of the defendants, appeal from the judgment forfeiting their bond. 

The State moves to dismiss the appeal, on the ground that it was 
taken too late. 

It is settled that the proceeding to forfeit is criminal in character. 
37 Ann. 200; 7 Ann. 276. 

The judgment forfeiting the bond was signed on the 22d of Novem- 
ber, 1834, and the appeal was sought and granted on June 8th follow- 
ing (1825). 

In appealable criminal cases, the appeal must be asked during the 
term at which the judgment is rendered and not after, and it must be 
made returnable within ten days from the granting. Act 1878, No. 30, 
secs. 1, 3 and 4. 
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The appeal was prayed for by petition and asked to be made return- 
able to this Court, at New Orleans, on the second Monday of February, 
1886. The order was in accordance. For this error the appellant is 
responsible, as he suggested an improper return day. 

As the appeal was not asked during but after the term at which the 
judgment complained of was rendered, and is besides made returnable, 
at appellants’ suggestion, on an improper day, in violation of law, it 
cannot be maintained. 


It is ordered that the appeal be dismissed. 








No. 9598. 
THE STATE OF LOUISIANA VS. EUGENE OFFUTT. 


A motion nee new trial made in a criminal cadse, after sentence, after the case has been 
finally closed and an appeal taken, comes too late. 

Hence, the trial judge does not err if he refuses to direct his clerk to include such tardy and 
irrelevant proceedings in the transcript of appeal. 

Therefore, the Supreme Court will not entertain any proceeding intended to coerce the dis- 
trict judge to order the introduction of such foreign matters in the ti anscript. 


PPEAL from the Seventeenth District Court, Parish of East Baton 
Rouge. Burgess, J. 





M. J. Cuuningham, Attorney General, and LZ. D. Beale, District Attor- 
ney, for the State, Appellee. 
K. A. Cross for Defendant and Appellant. 





On APPLICATION FOR CERTIORARI. 


The opinion of the Court was delivered by 

PocuE,J. The accused complains of the refusal of the district judge 
to direct his clerk to include in the transcript, as part of the record, a 
supplemental motion for i new trial made by his counsel, and the affi- 
davit of a witness made in support thereof, after the trial had been 
concluded. 

His object is to present his said motion together with the supporting 
affidavit and the judge’s refusal of the new trial to the action and revi- 
sion of this Court. 

His own petition shows that the motion in question was presented 
after a final disposition by the trial judge of a timely motion made by 
his counsel for a new trial, after sentence had been passed on him, and 
after the case had been finally closed and an appeal taken. Hence, the 
motion and the affidavit form no part of the proceedings held in his 
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trial. The appeal which he had taken from the sentence of the court, 
and from the verdict of the jury, before he presented the motion in 
question, can present for review only such things and matters as have 
occurred durirg, and forin parts and elements of, his trial. 

It follows that we would be powerless to consider or give legal effect 
to the proceedings which his counsel is now seeking to bring up to our 
notice, even if they had been included in the transcript. 

On appeal from a criminal prosecution, this Court has no more con- 
cern with proceedings or other incidents connected with the accused 
or with the charge under which he has been convicted, which have 
occurred subsequently to the trial and sentence, than it would have 
with the mode of incarcerating the accused, or with the action of the 
Executive Department of the State in enforcing the judgment of the 
court, or in commuting or remjtting such sentence. 

It, therefore, appears to us that far from erring in the refusal com- 
plained of, the district judge would have committed a grievous error 
if he had followed the suggestion of defendant’s counsel, and had thus 
ordered his clerk to inject in the transcript matters which were entirely 
‘ foreign to the only issues which could have been tried on appeal. 

The reliance of counsel on the decision in the case of The State vs. 
Bess, 31 Ann. 191, cannot avail him in the relief which he now seeks 
to obtain. . 

In that case the matters which were missing from the transcript 
formed essential and vital parts of the defendant’s trial, and presented 
issues which the appellate tribunal had the undoubted right to con- 
sider and to dispose of. 

It is, therefore, ordered, adjudged and decreed that the writ of cer- 


tiorari herein applied for be denied. 


ON THE MERITs. 


It is not error for a judge to sustain a challenge for cause to a juror on the ground that he 
does not understand the ordinary use of the English language. 

A bill of exceptions to the ruling of the judge in refusing a new trial, which simply states 
the fact of the overruling without any recitation of facts relied on or statement of 
grounds ou which the judge acted, affords no basis for reviewing the ruling, because it 
affords no certification of the facts recited in the motion. 

Newly discovered evidence, merely tending to impeach or discredit witnesses who have tes- 
tified on the trial, does not necessarily afford ground for new trial, and we are not dis_ 


posed to disturb rulings on such question. 


Fenner, J. The case is before us on three bills of exception. 
Bills Nos. 1 and 2 are so clearly meritless that they scarcely require 
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notice. After a juror had been examined on his voir dire and accepted 
by both parties, the district attorney, suggesting that perhaps the juror 
had not understood the questions propounded to him, desired to ques- 
tion him on that point. The court asked the juror if he had under- 
stood; he answered in the affirmative and remained on the jury. This 


is the subject of the first bill. 

The second is hardly less frivolous, being taken to the ruling of the 
court in sustaining a challenge for cause of a juror, the courc’s reason 
being that he was “ignorant of the ordinary use of the English lan- 
guage.” This was a proper exercise of the power expressly granted to 
the judge to the jury law. See Act No. 54 of 18:0. 

The third bill is to the overruling of a motion for new trial. It is in 
the following words: “Be it remembered that the court overruled the 
motion for a new trial filed by the accused for the grounds stated. 
Whereupon the accused excepted to the ruling of the court and tend- 
ers his bill for signature and approval.” 

Such a bill affords no basis for reviewing the action of the court in 
this case. 

The motion for new trial was based on two grounds: 


Ist. That the verdict was contrary to the law nnd the evidence; 


2d. Newly discovered evidence. 

The latter was on points immaterial to the intrinsic merits of the 
case, and went merely to impeach the veracity of the prosecuting wit- 
nesses by contradicting certain statements which the motion alleges 
they had made. 

But we have nothing but the allegations of accused that the wit- 
nesses had made the statements proposed to be contradicted, and, for 
aught we know, the judge may have denied the motion on the ground 
that no such statements had been made. At all events, the record 


. affords no certification of the truth or pertinency of the matters alleged 


or of the grounds on which the judge based his ruling; and surely it 
would be utterly rash for us to pronounce his ruling erroncous. 

Besides. newly discovered evidence merely tending to impeach or 
discredit a witness who has testified, is not necessarily good ground 
for a new trial, and we are not disposed to disturb the ruling of tho 
trial court on such a question. State vs. Young, 34 Ann. 346; State 
vs. Fahey, 35 Ann. 10; 36 Ann. I]. 


Judgment affirmed. 
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No. 9654. 
Mary L. SAUNDERS ET AL. vs. SALLIE E. Burns. 

A suit against a married woman should be brovght against her and her husband. 

It is only in case the husband is absent or refuses his authorization that the judge can val- 
idly authovize the wife to stand in judgment alone. 

In this case, the husband was not tucd and has not appeared. There being no allegation or 
pretense that he was absent or had refused, the judge’s authorization was invalid. 

The vice was not cured by going to tiial without excepting on this ground. The objections 
to evidence on the ground that the wife was not legally authorized to stand in judgment 


should have been sustained. 
Under Article (C6, C. 2, the judgment, howcver rendered, was subject to nullity. 


PPEAL from the Eleventh District Court, Parish of Natchitoches. 
a Pierson, J. 


Watkins, Scarborough & Carver for Plaintiffs and Appellees: 


1. The incapacity of ibe wife is 1¢moved Ly the cuthorization of the husband or the judge. 

R. C. C. 1786 

The objection is waived by previous plea erd enerwcr, in which the husband joined, and 
could not thereafter be urged by way of ol jection to the introduction of evidence. C.P. 
107, 118; 14 Ann. £05; 10 Ann. 204; 9 Ann. 216; 5 Ann. 369. 

2. The individual creditor may exercise the revocatory action after he has obtained a final 
judgment against his debtor, without making his debtor a party. BR. C. C. 1972, 1975. 

The defendant's objections were dilatory in their character, and sbould have been spe- 
cially plead and previous to arswering to the merits. 

3. The defendant must be restricted to proving the price or consideration mentioned in the 
mortgage and dation. Chatle vs. Sheen, 74 Aun. 689; R C. C. 1900. 

4. As there was, and is, in existence a matrimonial community, property purchased in the 
name of either of the spouses falls into it and forms part of it, unless the married woman 
asserting tithe makes ful! and conclusive proof as against husband's creditors. R.C.C. 
2402; 29 Ann. 583; 15 Ann. 119; £6 Aun. 552; 20 Arn, 531,206; 24 Ann. 295, 521; 32 
Ann 454, 611; 33 Ann. 806. 

5. Recitals in the acts of sale are of themselves no proof of the amount of the consideration 
paid, nor by whom same was paid. 12 La. 262; Demsley vs. Polluck, 7 N.S. 460; Buisson 
vs. Thompson ; 33 Ann. C09, 4 ngele vs. Sonlie. 

G6. A wife's dation from her husband, in satisfaction of his indebtedness to her, without an 
adequate and legitimate consideration, is in violatien of a pohibitory law and void R. 
C. C. 2446; 4 Ann. 65; 1 Ann. 201; 2 Ann. 483; 7 Ann. (2; 11 Ann. £65; 21 Ann. 466; 4 
La. 421; 20 Aun. 720; 5 Ann. 5€4; 23 Ann. 439. 

7. The defendant hed no right to demand or receive interest on the debt her husband owed 
her during the existerce of the community. R. C. C. 2386, 24€2; 19 La. 581; 3 Ann. 611. 


Jack & Dismukes for Defendant and Appellant: 


No valid judgment, annulling as simulated a dation cn paiement made by the husband to the 
wife, can be pronounced against the wife cui juris and alone, in the absence of aver 
ments of his inability or 1efusal to act ; and where the petition itself charges that the 
wife is not separate in estate from him, and that he is present in the parish and fails te- 
pray that he be cited with her or Le made a party in ny way. 

In such a case there is neither sig] t nor cause of action disclosed, and the vice is so glaring 
and fundamental that it may be biought tothe attention of the c.urt by exception before 
or after issue joined, by objections to evidence, by plea or suggestiun on appeal, and 
even after the right cf a] peal Las Jay ecd by direct action of nullity brought by the wife, 
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the husband or the heirs; moreover, the court may and should ez-oficio notice and 
declare the nullity. C. P. art. 606; 3 N.S. 498; 2 Ann. 3, 806; 12 Ann. 350; 14 Ann. 165 
15 Ann. 628; 23 Ann. 323; 28 Ann. 840; 12 Ann. 239; 18 Ann, 735; 29 Ann. 600; C. P. 
arts 604 and 609. 

** When one intends to sue a married woman for a cause or action relative to her own sepa- 
rate interest, the suit must be brought both against her and her husband. Should the 
husband be absent, the plaintiff must demand that she be authorized by the judge before 
whom the suit is brought to defend it alone.” C. P. art. 118. 

The judge cannot authorize the wife to detend a suit if the husband be not absent or inter- 
dicted or does not refuse to authorize her. 11 Ann. 69; 24 Ann. 141; Manning's Unre- 
ported Cases, p. 65. ; 

Where the husband is made a party and joins in the answer or suffers default to be con- 
firmed against him, after being duly cited, his authorization of the wife is legally inferred, 
aliter, is not made a party and not cited. 28 Ann. 403; 29 Ann. 749; 34 Ann. 1048. 

In a suit to annul or to revoke a sale of an immovable for simulation or fraud, the vendor is 
@ necessary party. 31 Ann. 259, 196; 32 Ann. 91; 15 L. 003; 10 R. 387; 8 Aun. 386. 

Actions to annul a dation en paiement, made by the husband to the wife for fraud and sim- 
ulation, combine the elements both of the revocatory action and of the action en declara- 
tion de simulation, and where more than one year has elapsed between the execution and 
registry of the transfer and the date of service of citation in the suit, the features of the 
revocatory action, such as inadequacy of price, undue preference, and others peculiar to 
that proceeding, may be eliminated by the plea of prescription of one year, leaving the 
issue as one of simulation vel non. 2 Ann. 659; 3 Ann. 248; 4 Ann. 36; 6 Ann. 87, 439; 
7 Ann. 298; 12 Ann. 889; 14 Ann. 106; 24 Ann. 124, 246; 30 Ann. 749, 966; 31 Ann. 594; 
34 Ann. 347, 883. 

The object and effect of the proceeding thus eliminated of the elements of the revocatory 
action, is to unmask the title in favor of all the creditors, indiscriminately, and this pre- 
supposes that the act never had anything more than a mere semblance of existence, and 
that it was wholly without just cause or consideration. 37 Ann. 308; 11 Ann. 168, 265. 

When an actual consideration, no matter how inadequate, has been paid by the purchaser 
in an alleged sale, itis not a simulation, and should the consideration be different from 
that stated, it suffices, if it bea valid one. 32 Ann. 94; 1 Ann. 132; 2 Ann. 323, 913, 959; 
4 Ann. 36; 8 Ann. 431; 12 Ann. 173; C. C. art. 1900. 

The husband may make a dation en paiement to his wife for a legitimate cause, such as the 
replacing of her paraphernal effects, whether her claims are liquidated by judgment or 
secured by mortgage or not. ©. C. art. 2446; 33 Ann. 318, 532; 30 Ann. 745; 8 Ann. 485. 

“‘A succession is acquired by the legal heir immedia‘ely on the death of the person to whom 
he succeeds.” C.C. 940. 

** Property adjudicated to a married heir at a succession sale and paid for out of her herit- 
able share, becomes her separate property. and does not fall into the community between 
her and her husband.” 33 Ann. 425; 34 Ann. 1047; 2 Ann. 930; 14 Ann. 722; 5 Ann. 
742; 6 Ann. 803; 20 Ann. 40. 

Where it is shown that the husband actually received and appropriated the paraphernal 
fands of the wife, the creditors are not concerned as to how or why she received the 
property. 36 Ann. 217. 

A judgment not attacked for fraud is prima facie good as to third parties. 20 Ann. 266; 5 
Ann. 401; 4 Ann. 135; 17 L. 205; 15 L. 59. 

“The wife has, during marriage, a right of action against her husband for the restitution of 
her -paraphernal effects and the fruits of them.” C. C. 2390, 2391, 2387; 35 Ann. 806. 

The settled jurisprudence in regard to the wife’s paraphernal property is, that the husband 

is presumed to exercise administration until the contrary be shown, and that in all cases 
the burden of proof is on those who have an interest to contest it. 16 Ann.145; 33 
Ann, 164. 











NEW ORLEANS, APRIL, 1886. 369 





Saunders et al. va. Burns. 





‘When there is no evidence showing that the wife administered her paraphefnal property 
separate and alone, it is the preaumption that the husband used tho funds as his own. 
‘18 Ann. 588; Ibid, 105; C. C. 2362. 2363. 

The rule announced in 33 Ann. 609, that declarations of the husband and wife, contained in 
notarial acta, are no legal evidence of the facts they state, applies te their declarations 
made inter sese, aud does not mean that recitals contained in judgments and sheriffs’ 


deeds must be proven aliundo. 


The opinion of the Court was delivered by 

FENNER, J. This action is brought by plaintiffs, who are judgment 
creditors of Geo. W. Thompson, against his wife, Sallie E. Burns, to 
annul, as fraudulent simulations, a special mortgage and subsequent 
dation en paiement made by Thompson to his said wife, in fraud of his 
creditors. 

The action is brought against the wife alone. The husband is not 
«ited or made a party and no relief is asked against him. 

Serious objections are urged against the sufficiency of the authoriza- 
tion of the wife to enable her to stand in judgment. 

Article 118, C. P., says: ‘* When one sues a married woman for a 
cause of action relative to her own separate interest, the suit must be 
brought both against her and her husband. Should her husband be 
absent, the plaintiff must demand that she be authorized by the judge 
to defend it alone.” 

The suit was not brought aguinst her and her husband. There was 
no demand for the judge’s authorization. There was no allegation 
showing or pretense that the husband was absent or that he refused to 
authorize his wife. 

The law is clear und this Court has distinctly held that the judge 
cannot authorize the wife, when the husband is not absent and has not 
refused to give his authorization. Delacroix vs. Hart, 24 Ann. 141. 
Hence the judge’s authorization in this case was illegal and insufficient 
to enable the wife to stand in judgment. 

It is claimed, however, that this defect was cured by the appearance 
of the husband conjointly with the wife in the filing of an exception of 
lis pendens. But we find no such appearance. It is inferred solely from 
the fact that the exception begins. ‘ Now come the defendants, etc.” 
No mention is made of the husband or of his authorizing the wife, and 
as he was not a defendant or a party in any mode, we see not how the 
mere use of a plural can be construed as including him. 

The answer of the defendant wife, under which issue was joined and 
all further proceedings had, was filed exclusively in her own name, 
without reference, direct or indirect, to her husband. We think this 
defect invalidates the whole proceeding. 


24 
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Her failure to except on this ground cannot cure the vice. Even her 
unauthorized confession of judgment would be invalid. Art. 606, C. 
P., (see Delacroix vs. Hart, 24 Ann. 141), declares the nullity of a 
judgment, ‘if rendered, even contradictorily against a person dis- 
qualified by law from appearing in a suit, as a married woman without 
the authorization of her husband or of the court.” 

The defendant called attention to the fatal defect of the proceedings 
by objecting to all evidence, on the grounds that she was a married 
woman, that her husband had not been joined or cited, that he was not 
absent and that the judge’s authorization was insufficient. 

The objections were valid and should have been sustained. 

Further objection was made on the ground that the husband was a 
necessary party in his own right. As we shall remand the case, we 
mention it for the purpose of saying that we consider it a serious one, 
and that the dictum of certain decisions that in an action to annul a, 
contract for fraud or simulation, it is not necessary to make the origi- 
nal debtor a party when the debt is reduced to judgment, is not free 
from doubt as to its correctness and rests on authority slighter than is 








generally supposed. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be annulled, avoided and reversed, and that the case be 
remanded to the lower court, in order that the husband of defendant 
may be cited and for further proceedings according to law, plaintiff 
and appellee to pay costs in both courts thus far incurred. 





No. 9674. 
L. G. BARRON AND GEROME BARRON vs. J. W. JACOBS ET AL. 


A suit in revendication of real estate must be dismissed, where it appears that prior to the 
institution thereof, the plaintiffs have sold all their interest to the land. 

The dismissal of such suit carries with it that of an intervenor claiming the same property 
as plaintiff's vendee, the more so, where in terms the judgment so expressly declares. 


PPEAL from the Eleventh District Court, Parish of Natchitoches. 
des Pierson, J. 





Watkins, Scarborough & Carver for Plaintiffs and Appellants. 
W. G. McDonald and EF. E. Buckner for Defendants and Appellees. 





The opinion of the Court was delivered by 
BERMUDEZ, C. J. The plaintiffs sue to recover the undivided half of 
certain real estate, by inheritance from their deceased mother. 
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The defendant denies the plaintiffs’ pretensions, claims title and calls 
his vendors in warranty. 

The warrantors excepted, charging that the writ was brought with- 
out the consent or knowledge of plaintiffs and is the result of a con- 
spiracy to delay the collection of a mortgage claim, etc. 

On the day preceding the trial of the exception, Mrs. Thompson in- 
tervened, claiming title to the land in controversy. 

On the trial of the. exception, it was proved without objection that, 
on the 10th of May, 1883, the plaintiffs, some sixteen months previous 
to the institution of this suit, which was brought on January 3, 1885, 
had sold and transferred to Mrs. Thompson their interest in the same 
property sued for. 

After hearing evidence, the district court dismissed the suit and the 
intervention. The judgment thus rendered is now before us for review. 

The court decided correctly : 

The transfer by plaintiffs of their interest, whatever it was, stripped 
them of any right to sue for the same as though the transfer had not 
taken place. 

The dismissal of the suit carried with it the intervention. It cannot 
be claimed that, by joining the plaintiffs, the intervenor became a 
plaintiff or substituted herself to the plaintiffs. 

If she has any right to the land in question she will have to bring a 
proper proceeding to have the same recognized and enforced. 


Judgment affirmed. 








No. 9601. 
THE STATE OF LOUISIANA VS. REUBEN S. WILLIAMS. 


An information charging the accused with an assault with a dangerous weapon, to-wit: a 
certain pistol * * with intent then and there wilfully, feloniously and of his malice 
aforethought to kill and murder, etc., is a sufficient compliance with the requirements 
of Section 792 of the Revised Statutes, which denounces among others the crime of an 
assault with intent to commit murder. 

In criminal cases the Supreme Court cannot review the verdict of the jury on questions of 
fact. The jury are the sole judges of the sufficiency of the evidence as to the guilt or 


innocence of the accused. 
PPEAL from the Criminal District Court for the Parish of Orleans. 
Roman, J. 





M. J. Cunningham, Aitorney General, and Lionel Adams, District 
Attorney, for the State, Appellee: 


1. Itis not requisite to charge in the indictment anything more than is necessary to accu- 
rately and adequately express the offenee. Whart. Cr. Pl. and Pr., Sec. 158. Therefore 
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when the crime is charged with certainty and precision, with a complete description of 
such facts as constitute it in the language of the statute, and the accused in hearing 
the indictment read, would clearly understand the charge he is called on to answer. and 

the court could feel no doubt as to the judgment to be pronounced on conviction, the ir- 
dictment is good. 9 Ann, 106; Ib. 210; 13 Ann. 243; 34 Ann. 529; 23 Miss. 525; 8 Black. 

212; 2 Iowa 162; 13 Miss. 13; 12 Miss. 268; 5 Black. 548; 3 Strob. 269; 6 Miss. 147; 1 

Nott & McC.,91; 3 Penn. 142; 3 McCord, 442; 16 Mason, 448; 20 Pick. 356; 3 Gratt, 

590; 6 Gratt. 664; 3 Blackf. 307; 1 Baily, 144 

Pursuant to this rule of construction it was held in Tennessee that, in an indictment 

for malicious shooting, it was sufficient to charge that the accused did ‘ unlawfully and 

maliciously shoot ” without describing the pistol or the circumstances attending the act. 

State vs. Ladd, 2 Swan, 226. And in Louisiana it was adjudged that an information for 
an assault by wilfully shooting under Sec. 792, R.S., need not allege that the shooting 
was done with a dangerous weapon. State vs. Cognovitch, 34 Ann. 529. 

In an indictment for assault with intent to murder, at common law, or where the statute 
does not specify the instrument, it is not necessary to state the instrument or means 

made use of by the assailant to effectuate the murverous intent. 1 Whar. Cr. Law. 
Secs. 644, 190; Whart. Cr. Pl. and Pr. Sec. 159. 

Where no irregularity is complained of in the proceedings at common, law, the court 
trying the case is the sole tribunal by whom a new trial can be granted ; and the refusal 
being a matter of discretion cannot ve reviewed as error. Whar. Cr. Pl. and Pr. § 897. 
In Louisiana, the jurisdiction of the Supreme Court in criminal cases depends upon the 
Constitution alone. It cannot review the acts of the judge below resting in his discre- 
tion. To the exercise of that jurisdiction, confined exclusively to questions of law, an 
unmixed question of fact presents an insuperable objection. Const. Art. 81; 8 R. 540; 
2 Ann. 921; 3 Ann. 497; 4 Ann. 505; 6 Ann. 311, 593, 631; 7 Ann, 47; 8 Aun. 114; 10 
Ann 501; 14 Ann, 79, 673, 735; 8 Ann. 312; 11 Ann. 81, 422, 479; 14 Ann. 40, 42; 12 Ann. 
895; 22 Ann. 9; 23 Ann. 149; 30 Aun, 92. 

In most of the States, however, provision is made for obtaining revision by an appel- 
late court, and for the presentation of the evidence to the appellate tribunal. Whar. Cr. 
Pl. and Pr., § 897. As, however, in criminal trials, the presumption is in favor of the 
verdict, unless the record affirmatively overthrows this presumption, even in such 
jurisdictions, the court will not disturb the evidence; and it must do this in such man- 
ner as to show that manifest injustice. and wrong have been cone in the premises. 4 
Ark. 87; 2 Strobh. 60; 3 Strobh. 106; 16 Miss. 391; 5 Gratt. 703; 2 Nott & McC,, 331. 


Jas. CO. Walker for Defendayt and Appellant : 


An information for assault with intent to murder (R. S. 792), will be set aside by motion 
in arrest of judgment as fatally defective, if it do not state the facts necessary to con- 
stitute the assault. 2 Arch., Waterman’s Notes, p. 70; Trexler vs, Stace, 19 Ala. 21; 
Beasley vs. State, 18 Ala. 535; Petit vs. People, 3 Johns. 511. 

The Supreme Court will review the ruling of the judge a quo refusing a new trial, if 
clearly erroneous, although it involves a question of fact, when such fact 1s made to ap- 
pear by bill of exceptions. 32 Ann. 844, 1052; 33 Ann. 313; 30 Anh. 539. 


The opinion. of the Court was delivered by 

Pocuk, J. Having been convicted and sentenced to imprisonment 
at hard labor, under the charge of an “assault with a dangerous 
weapon, to-wit: a certain pistol * * with intent then and there 
wilfully, feloniously and of his malice aforethought to kill and mur- 
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der,” etc., the defendant seeks relief by means of a motion in arrest 
of judgment and a motion for a new trial. 

1. The complaint under the motion in arrest is that the information 
does not charge or describe the particular manner in which the assault 
was made; whether it was by shooting at or attempting to strike the 
intended victim of the defendant with the pistol, or otherwise. 

There is no force in the contention, and the motion was properly 
overruled. 

The information complies with all the requirements of the Statute 
under which it was framed, and that is legally sufficient. The Statute 
(Section 792, Revised Statutes) reads as fellows: 

‘‘Whoever shall assault another by wilfully shooting at him, or with 
intent to commit murder, rape or robbery, shall, on conviction thereof, 
be imprisoned at hard labor not exceeding two years.” 

A slight comparison of the words of the information, with the lan- 
guage of the Statute, shows at once that the former contains even 
more than the necessary ingredients prescribed in the Statute. The 
gist of the offense therein denounced as applicable to the case in hand 
is an assault coupled with the intent to commit murder. 

The law provides for several distinct crimes, one of which is the 
charge of an assault by wilfully shooting at another; another is an as- 
sault with intent to commit murder; a third, an assault with intent to 
commit rape, and finally an assault with intent to commit robpery, all 
four being disjunctively connected. 

Under the charge as contained in the information, the accused there- 
fore knew, and the court was sufficiently informed, that the defendant 
was to be tried for an assault with a dangerous weapon, to-wit: a pis- 
tol, not by wilfully shooting at another, but with intent to commit 
murder, and after trial, resulting in a verdict of “guilty,” the court 
had all the required foundation on which to base a legal judgment 
within the provisions of the Statute. 

We therefore conclude that the information fully covered and suffi- 
ciently described the offense denounced by the Statute. State vs. 
Cognovitech, 34 Ann. 529. 

2. The substance of the motion for a new trial was that the evidence 
was not sufficient to justify a verdict of guilty of an assault with in- 
tent to commit murder, but that it could at most have warranted a 
verdict of an assault with a dangerous weapon. 

Counsel annex to this bill the testimony of the party assailed by the 

. accused, which had been taken down in writing by the committing 
magistrate, and which had been read to the jury at the trial. We will 
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not do the injury to the counsel of the defendant of supposing for one 
moment that they are serious in pressing us to consider that testimony 
with the object which they propose. 

But candor compels us to say that we are simply amazed at their 
attempt, regardless of the motive which prompted it. 

We had indulged the hope that the last of such errors had been 
committed in the case of Taylor, 37 Ann. 40. Hereafter we shall pass 
over such means of defense as absolutely trivial and unworthy of con- 
sideration. 


Judgment affirmed. 








No. 9651. 
Tae STATE OF LOUISIANA vs. Dennis Boyp. 


Opinion based on conversations is no ground for challengo of a juror when the juror states 
tnat he can try the case according to the law and the evidence, taking the law from the 
court and the evidence from the sworn witnesses, and do exact justice, regardless of 
such opinion. 

Where the defendant has attempted to impeach the testimony of witnesses for the State, 
the latter may support the same by evidence character for veracity and integrity. 

When the term of the district court has been fixed and begun two weeks before the session 
of the Circuit Court, and the accused has been tried and convicted before the beginning 
of the latter term, and when, having no business, the Circuit Court does not meet, the 
district court violates no law in continuing its term for the purpose of disposing of mo- 
tions for new trial, etc., and passing sentence on the convicted defendant. 

When a defendant has been once arraigned and has pleaded to an indictment on a former 
trial, re-arraignment is unnecessary, and if made, it is no objection that the case has 
been previously set for trial. ; 

PPEAL from the Second District Court, Parish of Bossier. 
Drew, J. 


M. J. Cunningham, Attorney General, J. A. W. Lowery, District At- 
torney, and M. C. Elstner, for the State, Appellee. 


Defendant unrepresented. 


The opinion of the Court was delivered by 

FENNER, J. The defendant, under sentence of death for murder, is 
unrepresented by counsel in this Court. We have, therefore, given to 
the charges of error presented on the face of the record, that close and 
careful scrutiny which the gravity of his situation merits. 

1. We find a bill of exceptions to the overruling by the judge of a 
challenge for cause of a juror on the ground of fixed opinion. After 
some statement as to an opinion formed by him from conversations 
with citizens living in the neighborhood of the occurrence, not profess- 
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ing to have been witnesses however, the juror stated emphatically 
“that he could go into the jury-box as a juror sworn to try this case 
according to the law and the evidence, taking the law from the court 
and the evidence from the witnesses under oath, and do exact justice 
between the State and defendant, regardless of any opinion on his mind 
at this time.” 

Unless the judge disbelieved this statement, which he did not, there 
was no ground for challenge. State vs. Ford, 37 Ann. 443; State vs. 
McGee, 36 Ann. 206; State vs. Foster, Id., 877; State vs. DeRance, 34 
Ann. 187; State vs. Dugay, 35 Ann. 327; Proffatt on Jury Trial, § 186. 

2. The exception to the ruling of the court in admitting testimony 
as to the character for truth and veracity of two of the State’s wit- 
nesses, is not good under the circumstances of this case, where the 
judge states that on cross-examination of other witnesses, the counsel 
for defendant had attempted to impeach or invalidate their evidence. 
We think this brings the case within the rule laid down by Greenleaf 
and supported by the weight of authority: ‘‘Where evidence of con- 
tradictory statement by a witness or of other particular facts is offered . 
by way of impeaching his veracity, his general character for truth 
being thus in some sort put in issue, it has been deemed reasonable to 
admit general evidence that he is a man of strict integnty and serupu- 
lous regard for truth.” 1 Greenleaf Ev. § 469. 

It would have been more satisfactory if the judge had stated, with 
greater peculiarity, the character of the previous attempt to impeach ; 
but we must assume that it supported his ruling in absence of anything 
to show the contrary. 

3. The objection to the legality of the term of court on the ground 
that it conflicted with the term of the Circuit Court was untimely and 
untenable. The term had been called and opened two weeks prior to 
the beginning of the term of Circuit Court and accused had been tried 
and convicted. At the time when the Circuit Court should have 
opened, nothing remained but to dispose of motions in arrest or for 
new trial and to pass selitence. It was only at this time that the ob- 
jection was raised. But, whatever objection might exist to the con- 
tinued session of the court during a term of the Circuit Court, is 
disposed of by the fact that the latter court had no business and held 
no session. No conflict, therefore, arose, and neither Art. 99 of the 
Constitution or Act 7 of 1880 were violated. 

4. The objection that he had not been arraigned before fixing of the 
ease for trial, is disposed of by the fact that it was urged only after 
trial. Besides, he had been arraigned and had pleaded to the indict- 
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ment on a former trial and re-arraignment was unnecessary. 
Johnson, 10 Ann. 456; see also State vs. Kane, 32 Ann. 999. 
Other objections to the regularity of the proceedings in drawing the 
venire being urged for the first time on motion for new trial, are too 
late, and they have otherwise no merit. 
After careful examination of all the points suggested by the record, 
we are satisfied that no aid of counsel could have benefited defendant 





State va. 


and he must submit to his fate. 


Judgment affirmed. 








No. 9561. 
Citizens’ BANK OF LovuIsIANA vs. N. M. BENACHI. 
Defenses of want of consideration, extinguishment by remission, prematurity resulting from 
inexpiration of extension of time granted, against a mortgage note sued on, are incon- 


sistent and inadmissible. 
An injunctlon on those grounds, the evidence sustaining neither, is properly dissolved. ‘ 


An appeal from the judgment dissolving is frivolous, and damages are allowable. 
PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 





Menry C. Miller for Plaintiff and Appellee. 
A. B. Philips for Defendant and Appellant. 





The opinion of the Court was delivered by 

BERMUDEZ,C.J. The defendant appeals from a judgment dissolv- 
ing an injurction obtained by him, arresting executory process issued 
against real estate, mortgaged by him to secure the payment of the 
note sued on. 

The grounds upon which the writ issued, as set forth in the original 
and supplemental petitions, are: want of consideration; extinguishment 
by remission; prematurity resulting Jrom inexpiration of extension of time. 

It suffices to say that not only are the defenses inconsistent, but that 
the record is barren of evidence in support of either. 

The appellee has prayed for damages for a frivolous appeal, and is. 
entitled to recover same. 

The claim bears eight per cent interest, and the debtor is to pay five 
per cent attorney’s fees. The claim is for $3,298. We think one hun- 
dred dollars a reasonable allowance for such damages. 

It is therefore ordered that the judgment appealed from be affirmed, 
and that appellee recover further one hundred dollars for a frivolous. 
appeal and costs in both courts. 
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No. 9698. 


Tue STATE EX REL. B. D. Woop & Bros. vs. JUDGE OF FourtH Citr 
Court oF NEW ORLEANS. 





In the exercise of its supervisory jurisdiction the Supreme Court cannot entertain a com- 
plaint against an inferior court, which practically involves the correctness of a judg- 
ment rendered -by said court, which had unquestioned jurisdiction ratione materi@ et 
persone over the cause, or the correctness of any of its rulings in such a cause, when 
it appears that the rules of law and practice governing the trial of causes have been 
observed. 

Such an attempt would be an unjustifiable assumption of jurisdiction and powers not granted 
by the Constitution, or sanctioned by law or jurisprudence. 


A PPLICATION for Certiorari and Prohibition. 





H. Renshaw and W. S. Benedict for the Relators. 
T. M. Gill for the Respondent. 


The opinion of the Court was delivered by 

Pocut, J. The complaint of the relators is substantially that they 
are being harassed, through the instrumentality of the respondent 
judge by one James Sweeney who has of late sued them in said court 
on a series of illegal claims, which have been recognized and enforced 

by judgments in said court. 

' ‘They allege that the said Sweeney, in order to avoid appeals from 
the judgments of the respondent judge, has maliciously and wickedly 
subdivided his illegal claim against them into fragments sufficiently 
small as to be unappealable, and for which he has brought a multipli- 
city of suits against them, which suits are swiftly decided by the re- 
spondent judge in favor of said Sweeney ; and that, although requested 
thereto, the judge has arbitrarily refused to order that several of said 
suits then pending be consolidated, under which order, if made, they 
would have been enabled to bring said cases thus consolidated to some 
superior tribunal, where they could have obtained justice. 

Hence they invoke relief under our supervisory jurisdiction. 

They concede that the respondent’s court had jurisdiction in each 
of the suits brought against them ratione materia et persone, and the 
records of the suit in question, which have been sent up in obedience 
to our preliminary writ of certiorari, show that in each suit citation 
was duly issued and served on the defendants therein ; that they joined 
issue by answer; that time was given for the preparation of their de- 
fense ; that on the day fixed for trial they were heard by counsel ; that 
their witnesses were also heard, and their testimony considered; that 
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judgment was rendered only after a legal trial ; that their motion for 
a new trial was heard, considered and in due course overruled; in a 
word, that all the forms and requirements of law were observed and 
followed, and that the proceedings were all regular under every possi- 
ble test of the laws applicable in the premises. 

The complaint is thus reduced to the charge that the judge has de- 
cided these cases against the law and the evidence, and that, under 
our supervisory powers, we must have the legal authority, and that, 
under our constitutional prerogatives, it is our duty by some process, 
which is not even suggested, to relieve these relators from the effect of 
such iniquitous proceedings. The facts in this case develop no excep- 
tional circumstances. 

Such an attempt would simply involve us in an extraordinary pro- 
ceeding looking to the reversal of judgments which are avowedly 
unappealable in character, and emanating from a court over which we 
have no appellate jurisdiction. 

It may be, as alleged by relators, that they have been unjustly con- 
demned to pay sundry amounts which they do not legally owe, and 
that the respondent judge has erred in all his rulings against them, 
but, as he had jurisdiction in the premises, and as he has violated no 
rule of law in the manner of conducting the trials or in rendering his 
judgments, we would commit a still gieater wrong if we attempted to 
interfere in the matter without legal or constitutional warrants. 

It appears to us that the evils which relators’ counsel so glowingly 
depict cannot be remedied by the judiciary department of the State 
government. 

In the case of Berthoud, 34 Ann. 782, we said: 

‘It may very well be that this judgment is in flagrant violation of 
law, will work irreparable injury, and visit a great hardship on the 
corporation affected by it, but under our well defined jurisdiction we 
are powerless to relieve the relator, and have no more authority to 
revise that judgment than any otber judgment in an unappealable 
case, falling, as this undoubtedly does, within the jurisdiction of the 
court which rendered the judgment.” . 

The line of demarcation is thus sharply defined between the cases to 
which our supervisory jurisdiction can extend, and those in which the 
judgments cannot be disturbed by us, so that we have no option but to 
decline our interference in the present controversy. “State ex rel. Zu- 
berbier and’ Behan vs. Judge, 33: Ann. 16; State ex rel. Valeton va. 
Skinner, judge, 33 Ann. 255; State ex rel. Unbehagen vs. Nephler, J. P., 
35 Ann. 365; Troegel vs. Judge, 35 Ann. 1164. 

It is therefore ordered that the preliminary writs herein issued be 
recalled and cancelled, and that the writs of certiorari and prohibition 
herein prayed for be refused at the cost of relators. 
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No. 9377. 
Mrs. ADELE Bory vs. N. Kine Knox. 


An action to annul a judgment must be brought within a year of its rendition where the 
suit is based upon alleged frauds or ill-practices or within a year of the discovery of the 
same. 

Where a party is duly notified of such alleged frauds and ill practices orally or by writing 
as by means of a petition duly served on him, and refuses to believe the oral communi- 
cation or to read the written notice, he will be bound, be will be held to be duly notified 
asif he had in fact taken thorough personal cognizance of the information imparted. 


A PPEAL from the Seventeenth District Court, Parish of East 
Baton Rouge. Sherburne, J. 





K. A. Cross for Plaintiff and Appellant : 

1. A married woman cannot be authorized by the judge to stand in judgment, unless cita- 
tion is served on the husband, or an attempt to cite him made. 24 Ann. 141; 9 Ann. 12; 
Duranton, Vol. 2, No. 446. 

2. She can be authorized by the judge of her domicile alone. 12 L. 71; 31 Ann. 174. 

3. Obligations, created by a married woman during the community, presumed to be for 
benefit of her husband or the community. 7 Ann. 568; 14 Ang. 712. 

4. If she is a public merchant, it must be shown that they arise out of her business as 
such; 6 Ann. 56; especially when she is not separate in property. 

5. She cannot waive protest without her husband's authorization. 10 L. 161. 

Decree of judge authorizing her to mortgage her property. cannot give validity to past 

transactions. 24 Ann. 89; 29 Ann. 123. . 

A judgment absolutely null, for want of parties competent to stand in judgment, is not 

protected by prescription. 25 Ann. 98; 5 Ann. 218; 21 Ann. 663; 23 Ann. 336. 


White & Saunders and F. C. Zacharie on the same side. 


David N. Barrow and Knox & Laycock for Defendant and Appellee : 


1. Where the evidence shows a defendant had full knowledge ef all the facts of her trans- 
actions, on which a judgment is based, before rendition of the said judgment, and more 
than a year has elapsed, she cannot attack the judgment for fraud. 

2. Whererthe evidence shows the defendant was in possession of all accounts, notes, etc., 
on which settlements had been made, on which a judgment had been obtained, and she 
was put on her inquiry by service on her of a petition of a creditor attacking said judg. 
ment for fraud, and she makes no investigation until a year after the judgment is ren- 


~) 


dered, the action to annul is prescribed. 18 Ann. 280; 18 Ann. 507; 8 La. 101; 2 La. 180; 


15 Ann. 273. 

3. Where a uominal sale is attacked as simulated, and the nominal vendee set up the sale 
was intended as a security for the payment of a just debt, the actual contract will be 
enforced. 32 Ann. 94; Parmer vs. Mangham, 31 Ann. 348. 


The opinion of the Court was delivered by 

Topp, J. This is a suit brought by Mrs. Adele Bory, the defendant 
in the case of N. King Knox vs. Mrs. Adele Bory, No. 383 on the docket 
of said court, to annul the judgment rendered in the case, being the 
same judgment attacked by Paul Bertrand in the suit just decided. 

The grounds of nullity are identical in the two cases. They embrace 
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alleged vices of form and proceedings, such as the want of legal author- 
ization to defend said suit and the want of jurisdiction in the court 
which rendered the judgment; and alleged frauds and ill-practices in 
procuring the judgment, all of which were mentioned in the opinion 
delivered in the case of Bertrand vs. Knox et al. referred to. ° 

Among other defenses to the suit, the plea of prescription of one year 
was interposed, which was sustained by the judge a quo and the suit 
dismissed. 

The judgment sought to be annulled was rendered on the 18th of 
November, 1882. This suit to annul it was filed on the Ist of March, 
1884, more than 4 year after its rendition. 

The plea of prescription is not applicable to the alleged vices of form 
and proceeding set up in the petition, since such prescription is no bar 
to the action of nullity on such ground. 

There is, however, no merit in the contention with respect to those 
alleged vices. 

The husband of Mrs. Bory was absent in France when the suit was 
instituted.Mrs. ‘Bory was a public merchant at the time, having a sep- 
arate interest which she conducted alone. 

The citation to her issued in suit 382 on the 2d of October, 1882, and 
the order of the judge authorizing her to defend the suit and stand in 
judgment bears the same date. This was sufficient in the absence of 
the husband. This order was indorsed on the petition and must be 
presumed to have’been made before citation issued, and was doubtless 
copied with the petition that was served on Mrs. Bory. C. P. Art. 118, 
Brown, Syndic, vs. Ferguson, 4 La. 259. 

Relative to the nullities resulting from alleged fraud and ill-practices 
charged, and to which the plea of prescription is specially applicable, 
we have seen that the suit of nullity was instituted more than a year 
after the rendition of the judgment assailed. 

The requirement of the law is that such suit must be brought within 
the year from the rendition of the judgment or the discovery of the 
frauds or ill-practices alleged. Mrs. Bory asserts that the suit was 
filed within a year after such discovery. 

It is proved that Mrs. Bory was informed by Bertrand of the alleged 
frauds on which her action is based before his (Bertrand’s) revocatory 
action against the judgment was filed. She was also made a party to 
this suit of Bertrand vs. Knox, and in the petition all these alleged 
frauds and grounds of nullity are fully set forth, which she (Mrs. Bory) 
afterwards;adapted as her own, and that this petition was personally 
served on her. This was certainly notice to her. It matters not that 
she did not believe Bertrand or did not read the petition. 
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If an opportunity is afforded to a party to know and to learn 
about a certain matter bearing on his interest and he fails or re- 
fuses to profit by it, if he closes his eyes to the notice spread before 
him and shuts his ears to oral information directly imparted to him, 
the law will hold him as bound by the same, and as fully notified as if 
he had taken thorough personal cognizance at the time of the informa- 
tion imparted and of the notice given. 6 Ann. 800; 18 Ann. 507; Story 
Eq. Jurisprudence, Sec. 887. We have given this point an attentive 
consideration, and we see no possible way or means by which Mrs. 
Bory can defeat this plea of prescription or avoid its effect. 


This suit also embraced a demand in revendication to recover the 
property known as Last Chance in which she was successful, judgment 
in this regard being in her favor and properly so since the pretended 
transfer or sale to Knox was admitted to be a simulation. 


It is to be noted that since this appeal has been pending, the defend- 
ant, Knox, has died and his legal representatives have been made 
parties. 


It is, therefore, ordered, adjudged and decreed that the judgment of 
the lower court be affirmed. Costs of the lower court to be paid by 
the defendant and of this Court by the plaintiff and appellant. 








No. 9595. 
THE STATE OF LOUISIANA vs. EDWARD MOLISSE. 


Res geste are events speaking for themselves through the instinctive and spontaneous words 
and acts of participants, and not the words of the participants when narrating the events. 
The distinguishing characteristic of these declarations is that they must be necessary 
incidents of the criminal act or immediate concomitants of it, and that they are not due 
to calvulated policy. 


Time does not absolutely and alone determine whether a statement is a part or not of the 
res geste. No inflexible rule as to the length of the interval between the act of killing 
and the declaration of the victim can be formulated. The facts of each case must speak 
for themselves. 


If the declarations are unconsciously associated with and related to the homicidal deed, even 
though separated from it by a short time, they are evidence of the character of the deed 
and are a part-of the res geste. 


Where the deceased, ten minutes after he had been fatally shot, said to a witness, ‘if he 
had not been so willing to fight he wonld not have been shot by the defendant,” the 
statement is a part of the res geste and should have gone to the jury. 
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PPEAL from the Criminal District Court for the Parish of Orleans. 
Roman, J. 





M. J. Cunningham, Attorney General, and Lionel Adams, District 
Attorney, for the State, Appellee. 

D. C. Moise, A. A. Ker and J. Duvigneaud for Defendant and Appel- 
lant. 





The opinion of the Court was delivered by 

MANNING, J. The defendant appeals from a sentence to five years’ 
imprisonment at bard labour upon a conviction of manslaughter, and 
presents but one question for our review. 

He offered one McGruder as a witness to prove that the deceased, 
ten minutes after he had been fatally shot, said to the witness “if he 
had not shewn himself so plucky and willing to fight he would never 
have been shot by the defendant.” The judge excluded the testimony 
because “it was not under the circumstances part of the res geste and 
was not said by the deceared under the sense of impending dissolu- 
tion.” 

“Res geste,” says Wharton, “are events speaking for themselves 
through the instinctive words and acts of participants, not the words 
and acts of the participants when narrating the events but what is said 
or done by participants ander the immediate spur of the transaction, 
because it is the transaction which then speaks. In such cases it is not 
necessary to examine as witnesses the persons who, as participators in 
the transaction, thus instinctively spoke or acted. What they did or 
said is not hearsay; it is part of the transaction itself. And as long 
as the transaction continues, so long do acts and deeds emanating from 
it become a part of it, so that in describing it in a court of justice 
they can be detailed. The question is, is the evidence offered that of 
the event speaking through participants, or that of observers (or par- 
ticpants) speaking about the event. In the first case, what was said 
can be introduced without calling those who said it; in the second case, 
they must be called. Nor are there any limits of time within which 
the res geste can be arbitrarily confined. They vary in fact with each 
particular case. * * * As soon as we pass the line which distin- 
guishes between the transaction talking of itself and talking as modi- 
fying the transaction, in other woids, as soon as we pass the line 
between the time of the transaction and the time that follows it, we 
have no limits that can be imposed. If we are to receive declarations 
made ten minutes after a transaction, we must receive declarations 
made ten years afterwarcs.” Whart. Cr. Ev., sec. 262. 
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This would exclude the testimony offered, but in the next section the 
author proceeds: 
“The distinguishing feature of declarations of this class is that they 
should be the necessary incidents of the litigated act; necessary in this 
sense, that they are part of the immediate concomitants or conditions 
of such act, and are not produced by the calculated policy of the act- 
ors. They need not be coincident as to time if they are generated by 
an excited feeling which extends without break or let-down from the 
moment of the event they illustrate. In other words, they must stand 
in immediate causal relations to the act and become part either of the 
action immediately producing it, or of action which it immediately 
produces. Incidents that are thus immediately and unconsciously 
associated with an act, whether such incidents are doings or declara- 
tions, become in this way evidence of the character of the act. Under 
the rule before us, evidence in homicide trials has been received of the 
exclamations of the defendant at the time of the attack; of the cries of 
the deceased and of others assaulted at the same time; of statements 
of the deceased, at the time or so soon afterwards as to preclude the 
hypothesis of concoction or premeditation, charging the defendant 
with the act.” Sec. 263. 
And under that, the testimony is admissible. 


The rule is that time does not determine absolutely whether a state- 
ment is part or not of the res geste, although it is a factor and an impor- 
tant factor in estimating whether it is, and therefore it is not correct 
to say that declarations made ten years after an event can as well be 
received as those made ten minutes afterit. If the acts or declarations 
are unconsciously associated with and related to the homicidal deed, 
even though separated from it by a short time, they are evidence of the 
character of the deed and a part of the res geste. No inflexible rule as 
to the length of the interval between the act of killing and the act or 
declaration of the person killed can be formulated. In that matter the 
facts of each case stand alone and must speak for themselves. In each 
case the particular facts and incidents must be considered as an inde- 
pendent group, and the judge must determine whether they fall within 
or without the operation of the rule. And this is what Greenleaf means 
when he says the trial judge must determine the admissibility of the 
evidence, and a large discretion is allowed him. He even says the 
ruling of the trial judge thereon is conclusive. Cr. Ev. sec. 108. 


That is not so—certainly not under our uniform practice. His ruling 
is reviewable by this Court, or we should not now be considering it. 
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There are several cases in the books that justify the contention of 
the defendant in this appeal. 

In Massachusetts, the deceased wounded and bleeding ran from her 
room where the wound was inflicted to the room occupied by the wit- 
ness in the same house but in the story above, and knocked at the door, 
erying murder. ‘On being let in, the deceased asked the occupant of 
that room to go for a doctor and a priest, saying she was killed. This 
declaration was admitted, the court ruling that although there was 
such interval as to allow the deceased to go from her room up stairs to 
another, it was sufficiently soon after the occurrence to be a part of the 
res geste. Com. v. McPike, 3 Cush. 181. 

The English courts have ruled in like manner under resembling cir- 
cumstances. Thus, a prisoner was charged with manslaughter in kill- 
ing the deceased by driving a cabriolet over him. A person, who saw 
the cabriolet drive by but did not see the collision, went up to the 
injured man immediately afterwards, attracted by a groan, when he 
made a statement to the witness of the manner in which he had been 
run over. It was held to be a part of the res geste. Rex v. Foster, 6 C. 
& P. 325. In the same line see Thompson v. Trevanion, Skin. 402. 

A man was killed by a blow from a stick. A girl heard his ery and 
going to him asked what was the matter and he said he had been 
robbed by the man who had walked with him. This man was the 
party indicted for the murder, and the girl’s evidence was admitted. 
Reg. v. Lung, 6 Cox C. C. 477. 

The witness in this case should have been permitted to testify. The 
statement of the deceased to him was soon enough after the homicidal 
act and sufficiently connected with it to be an immediate concomitant 
of it and not a statement proceeding from or suggested by a calculated 
policy, and was therefore a part of the res geste. 

But the State insists that even if it was admissible, it could not affect 
the verdict. The prosecution was for manslaughter and the conviction 
was of manslaughter. If the jury had heard the deceased’s statement 
that he would not have been shot if he had not been so willing to fight, 
it could not have reduced the verdict of manslaughter to one for a less 
offence. 

It may be that the jury would so have found, but it is not for us to 
find so for them. The evidence should have gone to them. They alone 


have the right to weigh it. 
It is therefore ordered and decreed that the sentence upon the pris- 


voner and the verdict of the jury are set aside, and the case is remanded 
.to the lower court for a new trial. 


Todd, J., dissents. 
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DISSENTING OPINION. 

Topp, J. Ido not consider the declaration referred to a part of the 
res geste, and even if it were, that it was of sufficient importance or sig- 
nificance as to have affected the conclusion reached by the jury. 

I therefore dissent. 








No. 9560. 
WILLiaAM MACKEsy vs. THEODORE SHULTZ ET AL. 

In a direct action to revoke a sale, containing the requisite averments and prayer for the re- 
vocatory action, and where the sale is alleged to be ‘simulated and fraudulent,” the 
judge is anthorized to grant the relief if the evidence establishes either simulation or 
traud, or both. Aftirming Johnson vs. Mayer, 30 Ann. 1203. 


PPEAL from the Civil District Court for the Parish of Orleans. 
i \ Monroe, J. 


R. DeGray and W. B. Lancaster for Plaintiff and Appellee. 
Chas. S. Rice for Defendant and Appellant. 


The opinion of the Court was delivered by 

FeNNER, J. This action is brought by plaintiff, a judgment creditor 
of defendant Shultz, to annul and revoke a sale made by said Shultz 
to his co-defendant, Annie Kraemer, and to subject the property in the 
act of sale described to the satisfaction of his judgment. 

The substantial allegations are that the sale was “ simulated and 
Jraudulent ;” that it was made with the purpose and intent of defraud- 
ing the creditors of Shultz, participated in by both parties with full 
knowledge of the total insolvency of Shultz; and the prayer is for 
judgment “ annulling and revoking said pretended and fraudulent sale, 
and subjecting the property to petitioner’s said judgment and for gen- 
eral relief.” 

Under the general issue voluminous testimony was received without 
objection, the result of which, according to the opinion of the judge 
a quo, was to establish that the sale, even if not simulated, was clearly 
in fraud of creditors and subject to revocation on that ground, and he 
gave judgment accordingly. 

Appellant contends that the judgment should be reversed for error 
of law, on the ground that the petition presents exclusively an action 
‘en déclaration de simulation,” and that, under such issue, a judgment 
revoking the contract could not be rendered if, however, fraudulent, 
the contract was found to be real and not simulated. 

We cannot sustain this position. We find in the petition every alle- 
vation essential to sustain the revocatory action proper and a prayer 
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exactly appropriate to the relief authorized in such an action. If every 
word charging simulation were stricken from the petition, it would still 
retain all the elements of a revocatory action. 

With that vigorous common sense characteristic of him, Judge 
Spencer, as the organ of the court, in a case quite similar to this, 
brushed away the technical quibbling upon which defenses of this kind 
rest, in the following pertinent language : 

“When sales are attacked by a direct action, there is no reason why 
the paity may not demand relief from them by alleging simulation or 
fraud, or both. We are not disposed to hamper the remedies of credi- 
tors, who resort to direct actions by doubtful technicalities. In the 
class of cases now under consideration, the widest latitude should be 
given them, for they are necessarily to a great degree uninformed as to 
the precise relation existing between their debtor and his co-adjutors 
in wrong-doing—often they are compelled to strike in the dark. If the 
purchaser’s title is an honest one, it is better for him that the double 
test be applied in one instead of two suits. The prayer of plaintiff's 
petition is broad enough to cover our decree, whether we hold the sale 
to be simulated or fraudulent.” Johnson vs. Mayer, 30 Ann. 1203. 

If the object of the law be, not to screen, but to uncover, fraud, 
these utterances are in full consonance with its spirit, and as they 
commend themselves to our sense of justice as well as to our reason, 
we adopt and reiterate them. 

The case of McAdam vs. Soria, 31 Ann. 864, differs vitally from 
the foregoing in two particulars, viz: Ist. It was not a direct action, 
but a seizure under fi. fa.; 2d. The pleadings did not contain the aver- 
ments requisite to the revocatory action. 

As the opinion did not profess to overrule or even refer to the case of 
Johnson vs. Mayer, so recently decided by the same court, we cannot 
give such effect to the dicta contained therein which are in apparent 
conflict, but must consider their application as restrained to the case 
in hand. 

Under the doctrine of Johnson vs. Mayer, we consider the judge was 
fully authorized to grant the relief on the ground of either “ simulation 
or fraud, or both.” 

On the merits of the case, we rise from an attentive reading of the 
evidence with convictions entirely in harmony with those expressed 
by the judge a quo, and as we can add nothing to his masterly analy- 
sis, and no purpose would be accomplished by its reproduction, we 
shall content ourselves with affirming the judgment. 


Judgment affirmed. 
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No. 9599. 
| THE STATE OF LOUISIANA Vs. Ep. Scorrt. 


A motion in arrest of judgment is well founded when it is levelled at an indictment which 
charges that the accused ‘‘feloniously did shoot with a dangerous weapon with intent to 
commit murder.’’ Such indictment should have charged besides that the act had been 


done ‘wilfully and with malice aforethought. 
ge from the Seventeenth District Court, Parish of East 
ie Baton Rouge. Burgess, J. 


4 


M. J. Cunningham, Attorney General, and LL. D. Beale, District At- 
torney, for the State, Appellee : 

The granting of « new trial, where the sole ground of the motion is that the verdict is con- 
trary to the law and the evidence, is within the discretion of the lower court; and its 
action is not subject to review by this Court. Testimony that a prosecuting witness 
had told a different story out of court, from that sworn to by him on trial, could legally 
be offered for no other purpose except to impeach said witness, and in order to give such 
testimony to the jury. the legal foundation must be laid to impeach. 

ON MOTION IN ARREST. 


‘‘Under an indictment for shooting with intent to commit murder, it is unnecessary to 
charge specifically that the accused did wilfully, feloniously and of his malice afore- 
thought” shoot, etc. It is not defective where the words ‘‘feloniously and with intent 


to commit murder” are used 

Those words are amply sufficient under the Statute. 36 Ann. 336. ‘In an indictment for 
an assault with intent to commit an offense, the same particularity is not necessary as is 
required in indictments for the commission of the offense itself.”.. Wharton's Criminal 


Law, § 644; 37 Ann. 467-8. 
T. Jones Cross for Defendant and Appellant: 

The qualification of the intent as felonious merely, without the addition of wilfully and 
of malice aforethought, ‘covers only the crime of manslaughter, and does not describe 
the intent essential to constitute murder.”’ 36 Ann. 100. 


The opinion of the Court was delivered by 

BermupDeEz, C.J. The defendant was indicted for shooting with in- 
tent to commit murder, found guilty and sentenced to two years at hard 
labor. He appeals. 

The record contains a bill of exception to the refusal of the judge to 
grant a new trial and a motion in arrest of judgment. 

In the motion for a new trial complaint is made that important testi- 
mony was not given to the jury by reason of an error of the attorney 
tor the defense, who had misunderstood the ruling of the judge touching 


its admission. 
We deem it unnecessary to pass upon this ground of complaint, as 


we rest our conclusion on the other. 























SUPREME COURT OF LOUISIANA. 


g 





Canal and Navigation Company vs. Touché and Hollander. 





The motion in arrest charges that the indictment 1s defective and il- 
legal. 

1. Because it does not contain the word “wilful.” 

2. Because neither the shooting nor the intent is charged with hav- 
ing been done with malice aforethought. 

The accused is prosecuted under Sect. 791, R. S8., and charged with 
intent to commit murder. The indictment expressly charges that the 
defendant ‘‘feloniously did shoot with a dangerous weapon with intent 
to commit murder” 

The State claims that the case falls within the ruling in 36 Ann. 336, 
while counsel for the accused distinguishes between the cases to show 
that they do not clash. , 

Considering the rulings in 33 Ann. 922; 36 Ann. 100, and in 37 Ann. 
776, and Sect. 1048 of the Revised Statutes, we regard that invoked by 
the State as merely constituting res judicata, and do not propose to 





repeat it. 

We therefore conclude that the indictment is defective in not charg- 
ing that the shooting was done also wilfully and with malice afore- 
thought. 

It is therefore ordered and decreed that the verdict and sentence be 
avoided, annulled and reversed, and that the indictment be quashed, 
the accused to remain in custody to await the further action of the 
District Court of the Parish of East Baton Rouge. 





No. 9556. 
CARONDELET CANAL AND NAVIGATION COMPANY AND BERTRAND 
SaLoy vs. Orro ToucHE AND FREDERICK HOLLANDER. 


The dismissal of an injunction suit on an exception is equivalent in law to a judgment 
decreeing the injunction to have been wrongfully obtained. 

An action in damages following such a judgment, by the defendants in the injunction suit, 
involves but one question, and that is the quantum of damages to be allowed. 


eo from the Civil District Court for the Parish of Orleans. 
P Monroe, J. 


H. D. Ogden and Blanc & Butler for Plaintiffs and Appellees. 


A.A. Ker and J. lvigneaud for Defendants and Appellants. 
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The opinion of the Court was delivered by 

Pocus, J. This is an action for damages alleged to have been caused 
by a writ of injunction sued out against plaintiffs by the defendant, 
Touché, and decided to have been wrongfally obtained. 

The demand is for the sum of two hundred and fifty dollars, amount 
of the injunction bond, against Touché as principal and against Hol- 
lander as surety in solido, and against Touché alone in the additional 
sum of $2,255 25 for actual costs and for exemplary damages. 

Both defendants have appealed from a judgment against them in 
solido in the sum of two hundred and fifty dollars. Plaintiffs pray for 
an amendment so as to increase the judgment against Touché indivia- 
ually to the full amount of their demand against him. 

Under the pleadings, no judgment in excess of $250 could possibly 
have been or be now rendered against the defendant, Hollander, the 
surety on the injunction bond; therefore, we have no authority to 
examine or revise the judgment rendered against him, and hence we 
cannot consider his appeal. 

As to the principal defendant, the record shows that on exception 
his suit against the canal company was dismissed, aud that as to the 
other defendant, Saloy, he was ordered to amend his pleadings within 
a reasonable time, failing in which his action against Saloy was also 
dismissed. 

Under this condition of things, the legal conclusion is that the writ 
of injunction had been wrongfully obtained, and in the present contro- 
versy the only question to be discu.sed is the amount of damages sus- 
tained by the original defendants in injunction, plaintiffs herein. 
Barrimore vs. McFeely 32 Ann. 1179. 

The record shows that plaintiffs paid the sum of $250 as counsel fees 
for their defense in the injunction proceedings; and this is the amount 
allowed as damages by the district judge. 

We have searched in vain from the evidence any proof of additional 
damages caused to plaintiffs by the injunction; hence, we find no 
grounds or authority to justify the increased allowance prayed for by 


plaintiffs. 

We do not feel disposed or even authorized to inflict exemplary dam- 
ages on a party who conceived that he was legally entitled to the writ 
of injunction which he had applied for. 

It is therefore ordered that the appeal of Frederick Hollander be 
dismissed at his cost, and that the judgment against Otto Touché be 
affirmed, with costs in both courts. 
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No. 9611. 


THE STATE OF LOUISIANA Vs. CHARLES MADLAR ALIAS PRUSSIAN 
CHARLEY. 

Motions for appeal in criminal cases tried in Orleans parish must be filed within ten days 

after sentence. The law regulating criminal appeals expressly prohibits granting them 


after ten days have elapsed from sentence. 
Appeals in criminal cases from Orleans must be made returnable within ten days after 


grauting them. 
The law regulating appeals in criminal causes cannot be relaxed when its provisions are 


plain and its requirements absolute. 


PPEAL from the Criminal District Court tor the Parish of Orleans. 
Baker, J. 
M. J. Cunningham, Attorney General, and Lionel Adams, District 
Attorney, for the State, Appellee. 


J. G. MacMahon for Defendant and Appellant. 


On Morion TO DIsMiIss. 


The opinion of the Court was delivered by 

MANNING, J. Sentence was pronounced on the defendant on August 
26, 1885. He appealed by motion on November 30th following. 

Motions for appeal in criminal causes tried in Orleans parish must be 
tiled within ten days after sentence. Acts 1878, p. 56. 

Objection was made by the district attorney to the tiling of the mo- 
tion on the ground that it came too late, which the court overruled. It 
should have been sustained. The 3d section of the Act of 1878 ex- 
pressly prohibits granting an appeal after ten days have elapsed. 

The appeal was granted November 30, 1885, returnable within ten 
days from that date. It was filed in this court December 14th. fol- 
lowing. 

Appeals in criminal causes must be made returnable within ten days 
after granting them. This requirement was complied with by the 
judge but the appeal was not lodged here until after that time had 
elapsed. 

The law regulating appeals in criminal causes cannot be relaxed by 
construction when its provisions are plain and its requirements abso- 
lute. The public has an interest in the administration of the criminal 
law, and in its interest as well as those of individuals rules of practice 
must be adhered to. State vs. Jenkins, 36 Ann. 865. 


The appeal is dismissed. 
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No. 9550. 
SIMEON BELDEN vs. THE BUTCHERS’ UNiON SLAUGHTER-HOUSE 
COMPANY. 


Dismissal of a suit, on wotion of defendant’s counsel, because of failure of plaintiff to furnish 
bond for costs as required by an order of the court, does not constitute such voluntary 
abandonmert by plaintiff as will defeat the operation of the suit to interrupt prescrip- 
tion. 

The charge that plaintiff had made a partial assignment of his claim to a third person, is not 
satisfactorily proved; and, besides, the defendant having received no notice of such 
transfer from the party, and not having assented to such division of its debts, is fully 
protected and has no interest in the question. 

The right of plaintiff to reeover value of services rendered is recognized, and value fixed 
at $1500. 


A PPEAL from the Civil District Court for the Parish of Orleans. 
Pe Tissot, J. 


Thos. J. Semmes for Plaintiff and Appellee: 

1. No partial transfer by a creditor binds the debtor, unless he assents thereto, and until 
such assent the partial transferee cannot sue. 8 La, 536; 3 R. 432. 

2. In such case the equitable interest of the partial transferee is like that of a dormant 
partner represented by the original creditor. 9 Ann. 74. 

3. When one party wrongfully puts an end to the contract, the other can recover value of 
his services. 110 U.S. 345. 


B. R. Forman for Defendant and Appellant: 

1. Where six distinct and separate causes of action are cumulated in one suit, plaintiff 
should state when each cause of action arose, and how much he claims on each cause of 
action C. P. 172. 

(a) A suit for attorney's fees is prescribed in three years. C.C. 3538. (b) A previous 
suit not involving the same identical cause of action cannot interrupt prescription ; (c) 
nor does a previous suit interrupt prescription when either abandoned or discontinued. 
>. ©. 3519; Smith vs. Gibbon, 6 Ann. 684; Bell vs. Elliott, 8 Ann. 453; Denistoun vs. 
Rist, 9 Ann. 464; Elliott vs. Brown, 13 Ann. 579, (d) A suit filed in 1881, and bond for 
cost promptly ordered, which was never given and never brought to issue, and dismissed 


th) 


in 1884, is abandoned. 

3. A corporation can only contract with and employ counsel by its board of directors, act- 
ing by resolution. Bright vs. Metairie Cemetery Association, 33 Ann. 58. 

4. All parties in interest must be made parties to the suit, and where a plaintiff has 
assigned his claims he can no longer prosecute in his own name without joining the 


assignee. 
When the original paper (a private Writing) is notin the possession of, nor under the 


control of, the party offering it, parol evidence of its contents (and a fortiori an exam- 
ined and certified copy) was admissible. Davidson vs. Davidson, 10 B. Monroe (Ky.), 
115; Walter vs. Crabbs, 8 B. Monroe (Ky.), 11; Moody vs. Commonwealth, 4 Metcalf 
(Ky.), 1; Ralph vs. Brown, 3 Watts & Sergeant (Pa.). 395; Linday vs. Thomas, 26 Ga. 
537; Shorter vs. Sheppard, 33 Ala. 648; Brown vs. Wood, 19 Mo. 475: Lynd vs. Judd, 3 
Day (Conn.), 499; Flannigan vs. Lerbert, Bright (Pa.), 611; 3 Allen (Mass.), 518; Riggs vs. 
Taylor, 9 Wheaton, 484; Hyde vs. Hepp, 11 R.159; Montgomery vs. Routh, 10 Ann. 316. 
6. Where litigation has been brought on by an attorney’s bad advice, and his professional 
‘ labors have been in no way beneficial, he is not eutitled to recover. 
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Belden vs. Slaughter-house Company. 


The opinion of the Court was delivered by 

FENNER, J. The plaintiff, an attorney at law, claims, in this action, 
compensation for professional services rendered to the defendant cor- 
poration in 1880 and 1881. 

From a judgment against it for $3,000 the defendant appeals, and 
claims the reversal thereof on sundry grounds. 

Ist. [tis urged that an exception to the vagueness and uncertainty 
of the petition was erroneously overruled. The plaintiff claimed a 
lump consideration for services in various distinct suits and proceed- 
ings. 

Considering*that?he was employed as counsel of the company under 
a general retainer; that the object to be attained’ by the various ser- 
vices was the single one of maintaining defendant’s right to conduct 
its business in the parish of Orleans; that this was the object and pur- 
pose of plaintiff’s employment, and the services were all subsidiary 
thereto, we think the plaintiff was justified in treating the whole as 
substantially one service and claiming a lump consideration therefor. 

2d. The prescription of three years is urged in bar of plaintiff’s 
claim. 

We consider the term of prescription to have begun at the date of 
plaintiff’s discharge, under the facts of this case, where it is shown 
that payment for the services was to be postponed until the company 
had succeeded, which had not yet occurred. 

The discharge took place on March 28, 1881, and this suit was brought 
only in January, 1885. But on the 29th of November, 1881, plaintiff 
brought a suit on the same cause of action and cited defendant therein, 
which suit continued pending until June, 1884, when it was dismissed 
on motion of defendant’s counsel by reason of plaintiff’s failure to com- 
ply with an order of the court requiring him to give bond for costs. 

We cannot consider plaintiff’s failure as such voluntary abandon- 
ment_of the suit as is contemplated by C. C. 3519. The record shows 
that he obtained several extensions of the delay allowed him for fur- 
nishing the bond, the last as late as the 5th of June, 1884, and it is fair 
to presume he was unable to comply. 

Prescription was suspended during the pendency of that suit, in so 
far at least as the causes of action now urged were embraced therein, 
The only one now presented, which was not then set up, is the service 
rendered in drafting defendant’s act of incorporation; and as this is 
only one of several services, and as the judgment is for only one-half 
of,’‘the_amount_claimed, the latter may well stand, if otherwise sus- 
tained as to its amount, 

















NEW ORLEANS, APRIL, 1886. 393 








Belden vs Slaughterhouse Company. 





3d. It is urged that plaintiff was never employed vy defendant. 

This plea is totally inconsistent with his frequent appearances in 
judicial proceedings, with the knowledge and co-operation of defen- 
dant’s officers, and with the formal resolution adopted by the board 
of directors on March 28, 1881, reciting that *‘ Mr. Simeon Belden has 
neglected the proper prosecution of the business entrusted to him by 
this company, and he is hereby discharged as our attorney and no 
longer has any authorty to represent the company,” ete. 

We take occasion to say that the record does not disclose such neg- 
lect as would deprive plaintiff of his right to compensation, at least 
for past services. 

4th. Another defense is that plaintiff, under his own agreement, was 
only to be paid after the company had succeeded in establishing its 
business. 

We find that this agreement was contingent upon his being con- 
tinued in the employment of the company; and the latter, having dis- 
charged him, cannot claim its benefit, but must respond for the value 
of services rendered. 

Sth. It is charged that, prior to the suit, plaintiff had assigned his 
claim for these fees to one Armstrong, and hence could not stand in 
judgment. 

An attempt was made to prove an assignment to the extent of $1000, 
but we think the evidence is entirely insufficient; but, at all events, 
the company having received no notice of such assignment, and having 
never consented to such a division of its debt, and having submitted 
the matter to the court, will be amply protected and has no concern in 
the question. See Miller vs. Brigot, 8 La. 536; King vs. Hazard, 5 N. 
S. 194; Kelson vs. Beaman, 6 La. 90. 

6th. This leaves for our determination only the question of the 
quantum meruit of the services. 

We have given attentive consideration to the nature and extent of 
the services as exposed by the record, and conclude that their value 
has been over-estimated by the judge a quo. It is true the questions 
involved were important, but the plaintiff’s services did not extend to 
the point of having them determined in favor of defendant. The suits 
with the Board of Health were unquestionably the result of bad advice 
and occasioned no benefit to the client. 

The remaining suits were properly brought or defended, and the 
issues were framed therein in shape to provoke a determination of the 


momentous questions involved; and, in the meantime, to frustrate the 
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efforts of the Crescent City Slaughter-house Company to enjoin them 
from erecting their works and prepariag to do business. 

In May, 1881, about a month after plaintiff’s discharge, this Court 
rendered its decisions removing every obstacle out of the way of defen- 
dant in the prosecution of its business. 33 Ann. 930, 934. 

We have not omitted to notice that the last cited case does not figure 
as one of those for which the fees herein are claimed, but that does not 
affect our view of the case. 

Although the Crescent City company afterwards obtained a new 
injunction in the Federal Court, that was dissolved by the Supreme 
Court of the United States, and defendant has recovered judgment for 
heavy damages on account of its wrongful issuance. 

We consider that the services of defendant have contributed to the 
accomplishment of these results and that he is entitled to substantial 
compensation therefor. 

Considering the importance of the questions, the number of the suits, 
the frequency and variety of the services, all of which must have occu- 
pied much of his time and study during the year and more, over which 
they extended, and yet with due regard to the drawbacks indicated, 
we have coneluded to fix their value at fifteen hundred dollars, subject 
to the credit allowed thereon. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be amended by substituting fifteen hundred dollars for 
the three thousand dollars therein allowed, and that, as thus amended, 
the same be vow aftirmed; appellee to pay cost of this appeal. 








No. 9516. 
HeNry Buppiae vs. HENRY BALDWIN, SUPERINTENDENT. 

The jurisdiction of this Court must be tested by the pecuniary amount in dispute, as shown 
by the pleadings, and as appeating from the nature of the action, and not by the juris- 
dictiona] allegations, or by the affidavit of the appellant. 

The substantive allegations in the pleadings. not the alleged opinion of litigants, will be 
considered in all questions of jurisdiction. ‘2 

No allegation and no affidavit can create an appealable amount of iuterest in a litigation 
which from its very nature and essence cannot involve a pecuniary amount in dispute 
equal to the lower limit of the jurisdiction of the Sapreme Court. 


4 PPEAL from the Civil District Court for the Parish of Orleans. 
“ Houston, J. 


Braughn, Buck, Dinkelspiel & Hart for Plaintiff and Appellant. 
Farrar & Krutischnitt for Defendant and Appellee. 
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The opinion of the Court was delivered by 

Pocuk, J. This is an injunction suit, the chief object of which is to 
restrain the defendant, as superintendent of the New Canal and Basin, 
from removing from the banks of said canal, and storing elsewhere, a 
large quantity of lumber, about two million feet, at the expense of 
plaintiff, the owner thereof. 

The gist of the complaint is the alleged unconstitutionality of Sec- 
tion 8 of Act No. 127 of 1880, which, in terms, authorizes and directs 
the proposed removal of the lumber by the superintendent. 

Plaintiff has taken this appeal from a judgment which dissolved his 
injunction on motion, setting forth the reason that his petition did not 
disclose a sufficient cause of action to justify an injunction. 

In his brief, appellee suggests our want of jurisdiction ratione ma- 
teria, and we tind nothing in the records on which to refute his propo- 
sition. 

As already stated, the petition in this case contains no moneyed de- 
mand, hence the only pecuniary matter in dispute is the cost of remov- 
ing and storing the lumber; and it is not even intimated in the 
pleadings that such costs could in any emergency amount to a sum 
exceeding two thousand dollars. 

The pleadings contain no allegation of any possible damages as a 
result of the alleged unconstitutional attempt of the superintendent 
to remove plaintiff’s pile of lumber. 

Hence we are completely at a loss to conceive of the ground on 
which plaintiff can rest his allegation ‘‘ that the forced removal of said 
lumber as threatened would cause him irreparable injury” (?) ‘‘and 
pecuniary loss in a sum exceeding one thousand dollars;” and the ree- 
ord affords no safer foundation for his affidavit, setting forth a pecuni- 
ary interest in this suit exceeding two thousand dollars. In the 
absence of any allegation on which to base any calculation of the 
pecuniary matter in dispute, we must say that plaintiff’s swearing ap- 
pears very reckless and rather hazardous. 

We have on more than one occasion said: ‘The real amount in 
dispute, exclusive of interest, whenever the same can be legally ascer- 


tained from the pleadings and documents annexed, and not the allega- 
tions of parties, is to be the test of our jurisdiction and shall be our 
rule in determining all such questions.” 32 Ann. 929, Wilkins vs. 
Gannt; 32 Ann. 1191, the case of Crean. 

And when, later on, we were confronted by an affidavit intended to 
_ereate a jurisdictional issue, but unsupported by substantive allegations 
disclosing an amount vesting this court with jurisdiction, we said: 
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‘“‘No allegation and no affidavit can create an appealable amount of 
interest in a litigation which, from its very nature and essence, presents 
an issue involving no pecuniary gain or loss to the parties in the suit.” 
34 Ann. 834, State ex rel. vs. Miscar. 

The rule applies to cases like the present controversy, where it ap- 
pears that, in a question of some legal importance, the only pecuniary 
amount possibly in dispute is a trifle when compared to the amount of 
the lower limit of our jurisdiction. 

We are clearly without jurisdiction over the case; and it is plain 
that plaintiff has been mistaken in his choice of an appellate tribunal. 

This appeal is therefore dismissed at appellant’s cost. 





On REHEARING. 


A second examination of the question of jurisdiction in this case 
has contirmed our views as stated in our previous opinion. 

As the petition contained no allegations on which the court could 
base a reasonable or possible calculation of the probable cost of re- 
moving the lumber in question, appellant now seeks to remedy the 
deficiency of his pleadings by alleging in his brief that such a removal 
would cost at least one dollar per thousend, and that the cost of stor- 
age must be added thereto, all of which is held out as a suflicient juris- 
dictional allegation. 

But we understand the rule to require us to consider the record only 
in deciding a question of jurisdiction, and that no circumstances not 
covered by the pleadings can be invoked as an argument on such a 
question. 

And we also understand the rule to require the appellant to show 


jurisdiction affirmatively. City vs. Apken, 36 Ann. 419. 


, The rule has been construed as denying the right of establishing 


jurisdiction by means of an amended petition containing allegations 


tending to present an amount within the jurisdiction of this Court, 
when not apparent in the original petition. March vs. McNeely, 36 
Ann. 287. 

In this case a strange feat is attempted by the appellant. 

In the lower court he went to trial under a showing which restricted 
his pecuniary interest in the litigation to a sum exceeding one thousand 
dollars. But on appeal he was bewildered in the choice of an appel- 
late tribunal; hence he sought by an aflidavit to enlarge his pleadings, 
and, like the rolling snuw-ball, his possible loss of one thousand dol- 
lars was increased to a sum in excess of two thousand dollars. 
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We would have been justified, in reason as well as in law, to have 
entirely ignored that affidavit on the ground that it conflicted with the 
only jurisdictional allegation contained in the pleadings. But even 
that affidavit, when full effect is given to its meaning, was held and is 
insufficient to furnish any data on which our jurisdiction could be 
reasonably founded. 

Hence, appellant has been driven by the necessities of his own case 
to resort to his brief as an attempted continuation of avowedly deti- 
cient pleadings, and we are now expected to consider the storage of 
the lumber as one of the elements which contribute to our jurisdiction 
of the cause. 

But his jurisdictional allegation, which is transcribed in our original 
opinion, contains no reference to storage or the probable cost thereof. 
Hence the element of pecuniary interest cannot now be considered in 
determining the question of jurisdiction. 

If the freedom and latitude which this appellant claims in the mat- 
ter of jurisdictional allegations were allowed to all litigants whose 
desire may be to bring their appeals to this Court, it is difliceult to con- 
ceive of a case in which, by an after treatment, the pleadings would 
not be strained in order to create a jurisdiction not originally contem- 
plated, and manifestly not justified by the nature of the demand or 
the essence of the case. 

This Court must be, as it has always been, solicitous to maintain and 
preserve the constitutional right of appeal; but it must be careful to 
restrict its powers as an appellate tribunal within constitutional limits. 

We find no reason to justify a change of opinion in this case, which 
we had reopened with the sole view of giving an opportunity to appel- 
lant of arguing the question of jurisdiction, which had received no 
attention at his hands at the first hearing of the case. 


It is therefore ordered that our previous decree remain undisturbed. 


No. 9558. 


ALPHONSE MARTIN vs. City OF NEW ORLEANS ET ALS. 


Under Article 207 of the Constitution the capital, machinery and other property employed 
in the manufacture of articles of wood is exempt from taxation, although the same be 
used as well for purposes which would not entitle the owner to exemption, if he exclu- 
sively thus used it. 

In such case, such property is partly taxable and partly not, in proportion of its relative 
value as employed or used in each business. 
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Principle applied to a saw mill and appurtenances employed to manufacture raw materials 
and articles of wood, but not extended to vessels used to convey timbers for saw mil! pur- 
poses and which is sold in the market and dressed in the articles of wood. 


) PPEAL from the Civil District Court for the Parish of Orleans. 
, Houston, J. 


Chas. S. Rice for Plaintiff and Appellee. 
W. H. Rogers, City Attorney, and Blanc & Butler tor Defendants 


and Appellants. 


The opinion of the Court was delivered by 
BERMUDEZ, C. J. The object of this proceeding is to annul the as- 
sessment made of property owned ty the plaintiff, and which he 
alleges is employed in the manufacture of articles of wood. 

The detense is a denial of the exemption claimed. 

From a judgment reducing the assessment from $42,¢ 
i. e., by forty per cent, the defendant appeals. 

The facts do not appear to be disputed. 

One witness only was sworn, the plaintiff, and it is admitted that, if 
another witness was heard, he would testify to the same purpose. 


375 to $17,170, 


It is established by this testimony that, during the year 1884, plain- 
tiff was engaged in the saw mill business, in which he had invested a 
capital represented by real estate, machinery, horses, vessels and 
active money. 

It also shows that the vessels were employed in towing timber through 
rivers, lakes and bayous to this city, where it is sawed into planks 
and other raw lumber; part to be sold on the market and part to be 
converted by plaintiff into articles of wood, such as doors, sash and 
blinds, boxes, lathes, necessary for the construction of buildings and 
put in shape and style ready for immediate use. Some fifteen hands 
were employed in this last business. 

The relative value of the property employed in the saw mill busi- 
ness proper is sixty per cent, while that used in the manufacture of 
articles of wood is forty per cent. 

Article 207 of the Constitution, on which plaintiff relies, expressly 
exempts from taxation, during ten years from the adoption of the Con- 
stitution, “‘ the capital, machinery, and other property employed in the 
manufacture of * * * furniture and other articles of wood * * * 
provided, that not less than five hands are employed in any one 


factory.” 
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In the case of Jones vs. Rainés, 35 Ann. 998, we had occasion to con- 
sider the meaning and purview of this article, an attempt being made 
to extend the immunity which it accords, so as to apply to saw-mills. 
We there held that, while it proposes to exempt some it did not all 
manufacturers; and that were to be considered as protected by its pro- 
vision, only such as are specially enumerated in it. We accordingly 
decided that, as saw-mills did not enter into the contemplation of the 
framers of the organie law and had not been enumerated in the article, 
they could not be placed beyond the reach of the tax gatherer. 

In the cases of City vs. LeBlane and vs. Beck, 34 Ann. 596, we took 
pains to define who the manufacturers are, whom the previous article 
(206) exempts from license. 

Applying the rulings in those cases to the present controversy, it is 
manifest that the property, of whatever nature, which is used in the 
saw mill business proper, that is, in the manufacture of 1aw materials, 
namely: of lumber, not ready for use, as are “ furniture and other art- 
icles of wood,” is not exempt from taxation. 

The case is different, however, as to the property which is used for 
the manufacture of articles of wood, ready for use by the consumer. 

The argument that the character of plaintiff’s business must be de- 
termined by its principal and not by its incidental features, though 
apparently plausible (surely ingenious), is not entitled as a test to 
much weight, either to ascertain the nature of plaintiff’s calling, avo- 
cation or pursuit; or to declare that of the property employed by him 
in his transactions. 

It is clear that it was optional with the plaintiff to have used all the 
property in question exclusively, either in the manufacture of raw ma- 
terials, or in that of articles of wood ready for use. 

In the former case, the property representing a saw mill, preparing 
lumber to be dressed, would have been taxable in its entirety. In the 
latter, it would have been exempt from all taxation whatever. 

It is, however, difficult to perceive, how and why, in the absence of 
any prohibitory clause in the Constitution, the plaintiff should not be 
recognized the right to employ that property to both uses. 

Denying the plaintiff this important privilege would be to do vio- 
lence to the Constitution by interpolating in it a restriction which, it 
does not appear, the framers of it intended to interpose. 

The same article, in its first part, exempts from taxation ‘‘all places 
2 of religious worship or burial, all charitable institutions, all buildings 


and property used exclusively for colleges,” ete. 
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The word erclusively is employed ex industria, to limit the exemp- 
tion, to property exclusively used for chureh, charitable and school 
purposes. 

It was not inserted in the further part of the article, attending to 
property employed in the manufacture of certain articles. Had the 
intention of the framers of the Constitution been to exempt only such 
property as would, be exclusively employed in such manufacturing, they 
would have unequivocally expressed it; but they have remained per- 
fectly reticent on that qualification. It does not, therefore, appertain 
to this Court to incorporate it in that provision; the less so, as in the 
case of Jones vs.\Rains, it was formally announced that the object of 
the exemptions created by it was to encourage and foster the estab- 
lishment,of manufactures of the various articles daily needed by the 
people. 

It does not, however, follow, that all the property assessed is en- 
titled to the exemption recognized by the district court. 

It is impossible to conceive how the vessels employed to procure the 
timber, can be justly entitled to the immunity. They are used to 
bring the timber necessary for the saw mill which manufactures prim- 
arily the raw materials to be dressed. 

They are not sed directly for the purposes of the manufacture of 
articles of wood, ready for immediate use by the consumer. 

As well might the plaintiff claim, were he the owner of the lands 
from which the timber is felled, that such lands are likewise exempt, 
as they represent capital employed in the manufacture of articles of 
wood. 

It is, therefore, ordered and decreed, that the judgment appealed 
from be amended by striking therefrom the words “ upon vessels to 
the extent of twenty-two hundred dollars” and that thus amended the 
same be affirmed, plaintiff and appellee to pay costs of appeal. 








No. 9559. 
Mrs. SERAPHINE MASPEREAU Vs. CiTy OF NEW ORLEANS ET ALS. 


Property must be assessed in the name of the true owner. If assessed in any other name. 
the assessment is defective and cannot be the basis of a legal tax sale. 

A woman divorced from her husband is in the same situation toward him as though no mar- 
riage had ever been contracted between them. She has the legal right to resume her 
original name, and property which she buys and which is recorded under that name 
cannot be legally assessed against her under another name, not even under her former 


name as a married woman. 
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APPEAL from the Civil District Court for the Parish of Orleans 
2. Houston, J. 

Farrar & Kruttschnitt for Plaintiff and Appellee. 

W. H.* Rogers, City Attorney, and Blanc & Butler, for Defendants 


and:Appellants. 





The opinion of the Court was delivered by 

PocnE, J. The State tax collector and the city of New Orleans have 
taken this appeal_from a judgment of the district court, anvulling an 
adjudication at a tax sale of plaintiff’s property in November, 1884, for 
taxes assessed against said property for the years 1882 and 1883, and 
ordering, the cancellationZof the assessment of said property for the 
years _1882,°1883'and 1884. The judgment also enjoined the tax col- 
lector from executing a deed to the property under the adjudication 
made by him as aforesaidyto the/State of Louisiana. 

The grounds of plaintiff’s complaint were that the property had not 
been assessed in her name, and that she had never been served with 
the notices required*by law as necessary steps to a legal tax sale. 

As the appeal taken by the city of New Orleans involves no other 
question but the legality or binding effect of the assessment, and as 
the amount of taxes which may thereunder be eventually due to the 
city,is far less than the lower limit of our jurisdiction, it follows that 
we have no jurisdiction over that branch of the case in which the city 
is interested, and that her appeal cannot be maintained. 

The point presented by the State tax collector’s appeal, involves the 
legality of his adjudication at a tax sale, of property which is shown 
to exceed in value the sum of two thousand dollars, and hence his ap- 
peal stands on a different basis. 

The record shows that the property in suit was acquired by plaintiff 
by purchase on the 25th of July, 1881, and that her titles were put of 
record in the proper office on the same day. 

It also appears that plaintiff, who had been the wife of Ernest 
D’Aquin for five years, was divorced from him in June, 1875, from 
which time she had resumed her original name as shown in the title of 
this suit, that for the year 1882, the property was assessed in the name 
of S. Keiffer, her vendor, and for the year 1883, in the name of Mrs. 
Ernest D’Aquin. 

It requires no argument to show that the assessment of 1882 was an 
absolute nullity, and that it could not be the basis of a lawful tax sale. 
Lague vs. Boagni, 32 Ann. 912; Guidry vs. Broussard, 32 Ann. 924; 
Marin vs. Sheriff, 30 Ann. 293. 

26 
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On the second point, involving the alleged illegality of the assess- 
ment of 1883, appellant’s couasel argue that plaintiff having, by mar- 
riage, become Mrs. Ernest D’Aquin, the assessment in that name was 
proper and legal, as that was and is her name until she legally ac- 
quires another. 

But the Civil Code, Art. 15:, says: ‘‘ The effects of a divorce shall 
not only be the same as are determined in the case of a separation 
from bed and board, but it shall also dissolve forever the bonds of 
matrimony between the parties, and place them in the same situation 
with respect to each other as if-no marriage had ever been contracted 
between them.” 

If no marriage had ever been contracted between Ernest D’Aquin 
and Seraphine Maspereau, the latter would never had been named or 
known as Mrs. Ernest D’Aquin, and hence it follows as one of the 
effects of the divorce that she then ceased to be Mrs. Ernest D’Aquin, 
and that she had as perfect a right to contract in her original name, 
as she had to contract at all, without the slightest reference to her for- 
mer husband. 

And his name had no more connection with her purchases or other 
contracts than he could in his own rights have interfered therewith or 
controlled the same. 

By means of a reference to the public archives, which it was his duty 
to do, the assessor would have seen that, after the 25th of July, 1881, 
property stood in the maiden name of plaintiff, and that it was in 
that identical name that she had accepted the authentic sale made to 
her of that property. 39 Ann. 295, Marin vs. Sheriff et al. 

An assessment made under such circumstances must be held as in- 
valid. Hence we need not discuss the third ground of alleged nullity 
invoked by plaintiff, touching the want of notice requiied by law. 

Having concluded that the assessment of 1852 was illegal because it 
was made in the name of S. Keiffer, and that of 1883 untenable, as it 
was erroneously in the name of Mrs. Ernest D’Aquin, we must hold 
that no legal adjudication was made on the 14th of November, 1884, 
and hence the judgment appealed from is correct. 


It is, therefore, ordered, that the appeal of the city of New Orleans 
be dismissed at her costs, and that the judgment against the State tax 
collector be affirmed with costs. 
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No. 9526. 
JOSEPH OTERI Vs. SALVADOR OTERI. 


Held, that plaintiff was and remained one-fourth owner of ship ‘‘S. J. Oteri ’ until Novem- 
ber 14, 1#83, at which date his interest terminated by his voluntary acceptance of the 
return of the price which he had paid for said interest. 

Held, that for the trips made by said ship prior to August 24, 1883, when the firm of S. Oteri 
& Bro., was dissolved and terminated, he is entitled to accounting of profits on same 
basis as had been always customary in previous transactions. 

Held, that after the termination of the partnership, plaintiff's interest in the mercautile 
ventures of buying and selling fruit thereafter carried on by S. Oteri ceased ; and that, 

- as he could not be held for losses on such ventures, he cannot claim the profit. His in- 
terest thereafter was confined to his share of the earnings of the vessel per se. As these 
have not been kept in such manner as to enable us to ascertain their actual value, and as 
this is the fault of defendant, plaintiff is allowed his share of a liberal charter-price of 
the ship during that period. 

PPEAL from the Civil District Court for the Parish of Orleans. 


Tissot, J. 


J. P. Hornor and F. W. Baker for Plaintiff and Appellee. 
W.S. Benedict and J. W. Gurley, Jr., for Defendant and Appellant. 


The opinion of the Court was delivered by 

FENNER, J. Prior to August 24, 1883, Salvador and Joseph Oteri 
were equal commercial partners under the style of S. Oteri & Bro., en- 
gaged in the fruit importing and commission business. 

That partnership terminated on the 24th of August, 1883, as has 
been judicially determined by this Court. Oteri vs. Oteri, 37 Ann. 74. 

In connection with their business they used a certain steamship 
named “S, J. Oteri.” 

The vessel was purchased while in course of construction in Eng- 
land, was completed for account of the purchaser and brought to this 
port. The purchase price, together with all expenses connected there- 
with and with her voyage hither, was paid with funds of the firm of 
Oteri & Bro., and was charged, on its books. one-half to Salvador, 
one-quarter to Joseph Oteri, and one-quarter to Salvador Pizzatti, a 
brother-in-law of Salvador Oteri; but the vessel was registered in the 
name of Salvador Pizzatti, as sole owner. 

After some profitless trips to Aspinwal! and Jamaica, the vessel was 
transferred to the trade between this port and Spanish Honduras and 
the Bay Islands, and so continued to run up to the time of this suit. 
The business of the ship was not embraced in the partnership of Oteri 
& Bro., but stood on a different basis. 

The vessel was not used exclusively or mainly as a common carrier, 
though taking such freight outward as offered and carrying passengers 
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both ways. But the main business was the purchase of cargoes of 
fruit in the Honduranean ports, bringing them to New Orleans and re- 
selling them here either on the spot or by railroad shipments to 
interior markets. 

The firm advanced all the expenses of the ship; furnished the funds 
for the purchase of the cargoes; and attended to all the business of 
receiving and re-selling them, for all of which it received a commis- 
sion of five per cent, which commission was shared equally between 
the partners, Salvador and Joseph Oteri. 


After the net profits on each trip had been ascertained, including 
the profits on the purchase and sale of cargoes as well as the earnings 
of the ship proper, this net profit was passed to the credit of the par- 
ties on the books of the firm, in the proportion of one-half to Salvador 
Oteri, and one-quarter each to Joseph Oteri and S. Pizzatti. 


Pizzatti, acted as master of the vessel, receiving a salary therefor, 
and also furnished his services in the purchasing of the cargo, for 
which his long experience in the trade gave him great advantages. 


After the dissolution of the firm, Joseph Oteri ceased to have any- 
thing to do with the business. S. Oteri made all the advances for the 
purchase of cargoes and attended exclusively to their reception, hand- 
ling and re-sale. 

It appears that, while Salvador Oter and Pizzati were busom friends 
Joseph Oteri was not on good terms with Pizzatti, and was not, content 
with the arrangement under which the title to the whole vessel was 
left in the latter’s name, and he insisted on having something to repre- 
sent his interest in the vessel and to secure him against any wrongful 
use or disposition of the vessel by Pizzatti. 

The method resorted to was the execution of a note by Pizzatti for 
the sum of $34,250, the exact amount of the purchase price paid by 
Joseph, which note was dated October 7, 1882, and matured in one 
year, without interest, and was secured by mortgage on the vessel. 

When this note matured in October, 1883, Salvador Oteri, as agent 
of Pizzatti, tendered payment thereof, which Joseph declined to ac- 
cept, denying that the note represented any debt due to him, and 
claiming that he held it merely as security against any injury to his 
interest as owner in the vessel which still continued. He afterwards 
demanded an accounting of the earnings of the vessel, which being 
refused and his interest therein disputed, he subsequently concluded, 
under advice of counsel, to accept the sum offered in payment of the 
note, under fear, as he alleges, that he might lose everything. Accord- 
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ingly, on November 14, 1883, he received $34,250 and surrendered the 
note. 

The object of the present suit is to recover: 

Ist. The sum of $25,000, which he alleges his interest in the ship 
worth in excess of the sum received by him as above set forth, and so 
received under restraint and fear occasioned by defendant’s unjust 
conduct. 

2d. To recover his share of the profits and commissions on the 
various trips of the vessel made between June 13 and November 
14, 1883. 

I. 

The claim to an additional value for his interest may be summarily 
disposed of. The evidence satisfies us that such additional value did 
not exist; and even if it did, he would be precluded from claiming it 
by his voluntary act in accepting the sum stipulated in the note, which 
he well knew was paid to him in full satisfaction of his interest in or 
upon the ship, whatever it might be, whether as creditor for the price 
or part owner. He so received it and the binding effect of his act is 
not destroyed by any circumstance sufficient to establish legal error, 
violence or fraud. 

II. 

We shall next dispose of several objections interposed by defendant 
in bar of plaintiff’s right to claim an account of the earnings of the 
vessel. 

Ist. Defendant denies that plaintiff was ever a part-owner of the 
vessel and claims that Pizzatti was the sole owner, and that both S. & 
J. Oteri were mere creditors for the portions of the price respectively 
contributed by them. 

The registry of the vessel and the act of mortgage in favor of plain- 
tiff, considered by themselves and without explanation, would support 
this view; but we agree with the district judge that the evidence in 
the case makes it perfectly clear that the Oteris and Pizzatti were the 
real owners of the vessel; that the title was placed in Pizzatti’s name 
from considerations of convenience merely; and that the mortgage 
was intended solely to secure Joseph’s interest against any wrongful 
disposition or incumbrance of the vessel by the apparent owner. 

It would be tedious and unprofitable to recount all the multitud- 
inous facts and circumstances leading to this conclusion; but we may 
mention among them the mode in which the business of the vessel was 
conducted, both before and after the execution of the mortgage; the 
testimony of Stella, the confidential clerk of S. Oteri, who continually 
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refers to the parties as joint owners; the testimony of Kelly showing 
that, when the vessel was brought out, he was consulted about having 
the titie transferred te the names of the Oteris and Pizzatti, and then 
registering her in the name of Kelly as apparent owner; the petition 
filed in suit No. 7373, Civil District Court on December 26, 1882, (after 
the mortgage), wherein it is alleged that S. & J. Oteri and 8S. Pizzatti 
are “joint owners in certain proportions of the steamship S. J. Oteri”; 
and there are other facts equally conclusive. We, therefore, hold that 
Joseph Oteri was and remained a part owner of the vessel until the 
14th of November, 1883, when he accepted payment for his interest. 

2d. The pretended charter-party of August 13, 1883, whereby 
Pizzatti chartered the vessel to S. Oteri is too clumsy and transparent 
a sham and device to deserve further notice. 

3d. Under our view above indicated of the nature and object of the 
act of mortgage, it is clear that the principles of admiralty law quoted 
by defendant have no application. Those principles are, that when 
one part-owner objects to some proposed employment of the vessel, he 
may require from his co-owners a stipulation equal to the value of his 
interest, for the safe return of the ship or for the payment of such 
value, and in such case the dissentient owner is not bound for expenses 
or entitled to share in the gains of the voyage. Abbott on Ship. p. 127. 

But here, Joseph Oteri did not object to the employment of the 
vessel, but on the contrary sanctioned and participated therein, and 
the mortgage had reference to entirely different purposes already 


pointed out. 
Ill. 


Let us now consider the rights of plaintiff under the accounting 
herein made of the earnings of the ship from June 13 to November 
14, 1883. 

There is no dispute about the liability of defendant for plaintiff’s 
share in the profits of trip No. 18, which ended July 27, said share 
being $3,486.07. The only opposition of defendant to this allowance 
isa claim to offset against it a debt due by defendant for repairs of 
another vessel called the ‘“E. B. Ward” owned by them jointly; but 
as this item is involved in a suit for settlement of accounts of that ves- 


sel, it need not figure in this case. 

Trip No. 19 terminated on August 13, and stands on the same basis 
with the former. The only ground for claiming any difference between 
them is the contention of defendant that the partnership of S. Oteri & 
Bro., terminated on August 1; but as that contention has been judi- 
cially determined against him and the termination fixed of date August 
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24, we consider the plaintiff entitled to settlement of this trip on the 
same basis with prior ones, and to recover his share of the profits 
$1861.84, and his half of the commissions, $398.57, in all $2260.41. 

Trip No. 20 began during the existence of the firm, but ended only 
two days after its termination, viz: on August 26. The venture is en- 
titled to be considered as one of the firm, but the services in receiving 
and disposing of the cargo were rendered by 8S. Oteri alone. We think 
he will be sufficiently compensated for these extra services by allowing 
him the whole of the commissions and by awarding to plaintiff only 
his share of the profits, viz: $2005.17. 

The remaining trips of the vessel] stand upon a different footing. 

After the termination of the partnership, defendant’s mandate to 
bind the plaintiff by mercantile transactions in the purchase and sale 
of fruit terminated. From that date this part of the business was con- 
ducted with the means and labor of defendant and at his exclusive 
risk, and as plaintiff could not have been held liable for losses incurred 
on such account, he is equally barred from claiming an interest in the 
profits. It is no answer to say that defendant had in his hands ample 
means of plaintiff. The compensation for the retention of these means 
is interest. He had no right to embark them in commercial ventures 
and if he had done so and losses had resulted, could have claimed no 
exemption from liability on that account. 

Plaintiff’s interest was confined to his proportion, as part owner, of 
the earnings of the ship per se, including proper freights for the car- 
goes belonging to defendant. But the accounts of the vessel have been 
so kept that it is impossible to distinguish and ascertain the earnings 
of the vessel. We have, therefore, no alternative but to allow to plain- 
tiff a reasonable compensation for the use of his share of the vessel. 
As it is defendant’s fault that the accounts were so kept as to entail 
the necessity of this method of settlement, we think plaintiff is entitled 
toa liberal allowance. After duly weighing the evidence on that 
point, we conclude that $2500 a month would not have been an ex- 
cessive charter-price for the steamer during this period, and we shall 
allow plaintiff his share of the sum for the period from August 26 until 
November 14, viz: two months and nineteen days, say one-fourth 
of $6583.27, or $1645.80. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be amended by reducing the amount allowed from 
$14,975.54 to $9,397.45, with legal interest on $3,486.07 from July 27, 
1883, and on $2,260.41 from August 13, 1883, and on $2,005.17 from 
August 26, 1883, and on $1,645.80 (by average date of earnings) from 
October 5, 1883; and that, as thus amended, the said judgment be in 
all other respects affirmed, plaintiff and appellee to pay costs of 
appeal. 
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No. 9557. 
JOSEPH OTERT Vs. SALVADOR OTERI, ET AL. 


When a part-owner of a vessel. suing for a partition and account, has prayed for a sale of 
the ship, he cannot on appeal complaiv of a decree of sale made in conformity to the 
prayer of his own petition never changed or amended. 

The principles upon which the decree herein is based are approved, and with conection of 
error, apparently clerical, in allowance for commissions, is aftirmed. 

A PPEAL from the Civil District Cowt for the Parish of Orleans. 

Monroe, J. 


J. P. Hornor and F. W. Baker for Plaintiff and Appellant. 
W. S. Benedict and J. W. Gurley, Jr. for Defendants and Appellees 





The opinion of the Court was delivered by 

FENNER, J. The plaintiff was one-fourth owner of the steamer E. 
B. Ward, the business of which was conducted by the firm of 8. Oteri 
& Bro. up to the dissolution of that firm, and thereafter by S. Oteri, in 
much the same manner as was pursued with reference to the steamer 
S. J. Oteri, and detailed in the opinion just read in case No. 9526 of 
our docket. 

Plaintiff brings the present suit against his co-ow:.ers, praying for 
a judicial sequestration of the vessel and for a decree ordering her to 
be sold, and for a partition of the proceeds, and also for an accounting 
to him for his share of the profits and earnings of the vessel from the 
Ist of August, 1883 to the date of the suit, July 3, 1884. 

The order of judicial sequestration was granted by the court, and 
immediately afterwards, the defendants obtained an order of court 
authorizing them to release the sequestration on bond, which was exe- 
cuted. 

The case was put at issue, and after the hearing of voluminous evi- 
dence, went to judgment in May, 1885. 

The decree recognized the ownership of one-quarter of the vessel in 
Joseph Oteri and three-quarters thereof in Salvador Oter1; ordered 
the vessel to be sold; fixed the earnings of the vessel during the period 
involved at the sum of $17,013 49; but, owing to loss of evidence, 
was unable to fix the deductions to which the managing owner was 
entitled ; and referred the matter to a notary for a completion of the 
partition and settlement of accounts; with directions to divide the 
proceeds of sale in the proportions above indicated ; to charge Salva- 
dor Oteri with the aforesaid earnings, to be accounted for to his co- 
owner, reserving his right, however, to establish the deductions to 
which he is entitled for disbursements for repairs and wages, and for 
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lost time ; recognizing plaintift’s claim for his share of the commissions 
on sale of cargo of a certain trip No. 80; and finally reserving the 
rights of the parties to assert whatever claims they may have arising 
from the employment of the vessel during the pendency of the suit. 

From this judgment the plaintiff has appealed. 

He complains of -the decree in the following particulars, viz: 

Ist. He objects to the order for the sale of the vessel, and claims 
that, in lieu thereof, the judge should have fixed the value of the ves- 
sel as 1t stood at the date of his suit, and should have allowed him one- 
fourth of that value. 

It is diftienlt to conceive of a more unfounded claim, since the judg- 
ment in that respect conforms strictly to the prayer of plaintiff’s own 
petition, which was never amended or changed. 

If there is any liability on the part of defendant arising from deter- 
ioration in the value of the vessel during the pendency of legal pro- 
ceedings or from her employment during that period, on which we 
intimate no opinion, such matters are not within the issues presented 
by the pleadings in this case, and were properly remitted to other 
proceedings under the reservation made in the decree. 

2d. He complains of the method pursued by the judge in estima- 
ting the profits of the vessel. 

The judge adopted the same principles which we have pursued in 
settling the accounts of the “‘S. J. Oteri” in the case No. 9526. 

With reference to trip No. 80, which was made during the existence 
of the partnership, he allowed plaintiff his share of the whole profits, 
including those arising from the purchase and sale of the cargo; while, 
with regard to subsequent trips, he restricted him to a share in the 
earnings of the vessel itself ascertained by fixing a reasonable char- 
ter-value of the ship. : 

For the reasons given by us in the opinion just alluded to, and 
which are fully applicable, we approve his conclusions. 

3d. He claims that we should fix the deductions to which defendant 
is entitled, and the settlement of which was remitted to the notary. 

As the judge’s opinion informs us that important evidence on these 
points was missing froni the record, we do not see how he could have 
pursued a course different trom that which he adopted, or how we can 
convict him of error therein. 

4th. He complains that the decree allows him only one-fourth, in- 
stead of one-half of the commissions on the sale of cargo of trip No. 
80; and this complaint seems to be well founded. 

The judge, in his opinion, recognizes his right to one-half of said 
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commissions, which were a perquisite of the tirm in which he was an 
equal partner; but the judgment allows him on that account only 
$104 65, while the trip-book produced by defendant himself shows the 
total commissions to have been $418 60, of which plaintiff’s one-half 
would be $209 30. In this respect the judgment must be amended, 
and otherwise affirmed. 

It is therefore ordered, adjudged and decreed that the judgment 
appealed from be amended by increasing the allowance made to 
defendant as his share of commissions from $104 65 to $209 30, and 
that, as thus amended, it be now affirmed, defendants and appellees to 


pay costs of appeal. 








No. 9549. 
SUCCESSION OF KATE TOWNSEND VS. TROISVILLE SYKES ET AL. 


To entitle a party to a removal to the United States Circuit Court, there must exist in the 
suit a separate and distinct cause of action, on which a separate and distinct suit might 
properly have been brought and complete relief afforded as to such cause of action, with 
all the parties on one side of that controversy citizens of different States from those on 
the other. 

To say the least, the case must be one capable of separation into parts. so that in one of the 
parts a controversy will be presented with citizens of one or more States on one side, and 
citizens of other States on the other, which can be fully determined without the presence 
of any of the other parties to the suit, as it has been begun. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 





Breaux & Hall for Plaintiff and Appellant. 
A.J. Murphy for Defendant and Appellee. 


The opinion of the Court was delivered by 

BERMUDEZ, C.J. The plaintiff appeals from an order removing this 
cause to the United States Circuit Court for the Eastern District of 
Louisiana. 

The action is brought to annul a conveyance of real estate by Trois- 
ville Sykes to his mother, Mrs. Reuben B. Sykes, and is instituted 
against both parties; the former a citizen of Mississippi, the latter a 
citizen of Louisiana. 

The order of removal was obtained by Troisville Sykes. 

There is but one controversy, the object of which is to determine the 
validity of the transfer of property to which the plaintiff succession 
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claims title and which bas apparently, but illegally it is claimed, passed 
from transferrer to transferee. 


The ground of action is that the property was fraudulently disposed 
of by Sykes; that it had been bequeathed to him by Kate Townsend, 
she appointing him executor and universal legatee; that he was living 
with her in open coneubinage and that he murdered her; that he fraud 
ulently accepted her succession, and without any authority attempted 
and pretended to transfer the property to lis mother. 

This suit had of necessity to be brought against the transferee, Mrs. 
Sykes, a citizen of this State, and had also to be levelled against Trois- 
ville Sykes, whose capacity to inherit and dispose of the property had 
been put at issue and who thus was an indispensable party, whom Mrs. 
Sykes otherwise would have been bound under the circumstances to 
call in warranty. C. P. 388. 


Joining Troisville Sykes with Mrs. Sykes was not, therefore, an un- 
necessary proceeding. 


The transfer attacked could not have been annulled and the trans- 
feree surely protected unless contradictorily with both parties, who 
thus became indispensable for a final determination of their differences 
in the present controversy. 

The suit is one and indivisible. There exists in it no separate and 
distinct cause of action on which a separate and distinct suit might 
have properly been brought and complete relief afforded as to such 
cause of action, with all the parties on one side of the controversy cit- 
izens of different States from those on the other. 

The case is not capable of separation into parts, so that in one of the 
parts a controversy be presented with citizens of one State on one side 
and citizens of another State on the other, which can be fully deter- 
mined without the presence of the other party to the suit as it has 
been begun. Fraser vs. Janison, 106 U. 8. 191; also, Removal Cases; 
100 U. S. 457; 103 U.S. 336, 205: 104 U.S. 407; 110 U.S. 68; 112 U. 
8. 719. 

The case presented by the record is not one over which the United 
States Circuit Court could validly entertain jurisdiction. 

Under the above authorities, and those to which reference is made 
in 33 Ann. 520, 34 Ann. 292, 35 Ann. 36, and 36 Ann. 875, and under the 
rulings in those cases, the order of removal was erroneously granted. 

It is therefore decreed that the order of removal appealed from be 
-_ annulled and reversed, and that this cause be remanded to the lower 
court for further proceedings according to law. 
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No. 9525. 
THOMAS PICKLES vs. MCLELLAN Dry Dock COMPANY ET ALS. 


Under its police power, the State has the right to recall and abrogate any powers previously 
conferred on any municipal corporation and to vest such powers in another and distinct 
State functionary. 

Hence, the Legislature had the power to, as it did by the Act No. 7 of 1870, abrogate the 
Police Jury of the Parish of Orleans, right bank, anda to vest powers of the same in the 
city of New Orleans, to which that territory including Algiers became henceforth 
attached. 

Under that legislation, the city of New Orleans was clothed with the exclusive power and 
authority to regulate the use of the river banks on the right bank of the river in Algiers, 
and that power included the authority of allotting such space as in its discretion was 
necessary for a public ferry landing. 

The legal exercise of that power is incompatible with the right of a riparian owner to en- 
croach, for his personal use, on any portion of the space thus allotted for the ase of a 
public ferry. 

Such an attempt will be rebuked by the courts, and all obstructions of that nature must be 
removed. 

The case of Watson vs. Turnbull, 34 Ann. 698, affirmed. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 


Blane & Butler for Plaintiff and Appellee: 


1. The defendant is bound by the same rules in pleading and in making proof as plaintiff ; 
and an answer which merely refers to a contract as invalid, must state specific defects, 
vr, on exception at the trial, defendants will not be allowed to prove any defects. 

2. Defendants cannot attack collaterally a contract between plaintiff and the city of New 
Orleans; nor have they any interest or right to question such a contract. 

3. Section 23, Acts 1870, No. 7, p. 40, refers to contracts requiring disbursements by the 
city of New Orleans, engagements where the interest of the city is to give the least 
price, to adjudicate to the ‘lowest bidder,” as mentioned in this act. It has no refer- 
ence to the sale of rights where the highest price is required: to leases,"contracts for 
farming out, power to collect wharfage, to run ferries and the like. These are powers 
given in other sections of the charter, Sec. 23 being expressly made to regulate all cases 
where the city is the payer and her coffers are to be opened, 

4. Noriparian owner, within or without the city limits, can claim the power to exclude the 

pnblic from the landing or bank fronting his property on the Mississippi river; nor can 

he permanently place a dry dock before the bank on his property. 6 Ann. 450; C.C. 455. 

Within the corporate limits the city has had full power delegated to it to regulate the 

river front, assign landings, establish ferries and fix or appceint moorings. and in carry- 

ing out these powers it has full right to determine the amount of river frontage or water 
space required for its ferries. 

6. Private right must yield to public needs, and for a public purpose (the city being the 
sole judge of necessity) the corporation can establish its ferry landings wherever in Its 
opinion it is best to be. The municipal control dominates private claims. Dillon Mun. 
Corp., 3d ed , 107, 114; 5 Ann. 36; 6 Ann. 450; 8 R. 211; 18 La. 122; 5 Yerger, 189; 3 Ill. 
53; 10 Wall. 502. 

7. Even if plaintiff had no right to any ferry or landing, that would not entitle defendant 
to usurp the river front and monopolize the bank. 

8. Aware of this, they pretend to a title from the Legislature by Acts 1840, p. 130, sec. 17, 
and its re-enactment in 1855. These acts give no such rights as defendants assert. They 
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invest the police jury with the control to clear away buildings and remove things from 
off the land, and have no reference to the water front or mooring of vessels, etc. Fur- 
thermore, these acts are the charter of a police jury, and contain a limitation on its pow- 
ers. The police jury, with its limited powers, no longer exists; the city now controls, 
and without those limitations, under laws which make no exceptions. The Act of 1840, 
and its repetition, has long ago passed away—was repealed by the charters of the city, 
and cannot avail defendants even had the extinct laws ever had any reference or appli- 
cation to the matters like those at issue here. 


W. S. Benedict for Defendants and Appellants. 

The opinion of the Court was delivered by 

Pocnfk, J. Plaintiff, as lessee by transfer of the city of New Orleans, 
of a ferry known as the Third District Ferry, plying from the foot of 
Esplanade street to Olivier street, on the opposite bank, complains that 
the defendant Dry Dock Company has, by driving piles and locating a 
portion of their dock in front of his ianding, illegally encroached on 
the space of one hundred and fifty feet allowed him under his contract 
for landing conveniences of his ferry-boat at the foot of Olivier street. 

Hence, he brings this suit with a view to obtain redress through a 
judgment ordering the removal of the illegal obstructions interposed 
by the defendant company, and he cites the city to defend and protect 
him in the full enjoyment of lis contract. 

The city intervenes and joins plaintiff in his prayer for redress. 

For apswer the defendants plead the general issue, and specially 
urge their right to locate their dock and to drive piles in the bed of 
the river, as complained of, on the ground of the ownership by one of 
their incorporators of the riparian property in front of which they are 
operating, and on the authority of the Police Jury of the Parish of 
Orleans, right bank, under whose ordinances they had established their 
dry dock, which is a necessity of commerce and navigation, and that 
no part of the space occupied by them is necessary to the conveniences 
of the ferry. 

They also allege that the piles, as driven by them, are beneficial and 
not injurious to the ferry landing, and that plaintiff has not complied 
with the contract which he has set up as the basis of his action. 

They prosecute this appeal from a judgment in favor of plaintiff as 
prayed for. 

The consideration of two bills of exceptions reserved by defendants 
involves the discussion, in a great measure, of all the law which gov- 
erns the case. 


The first bill grew out of defendants’ objection to the introduction in 
evidence of the notarial contract of lease between the city and plaintiff, 
the objection being that the contract did not show on its face, and no 
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evidence had been offered to show, that the contract had been awarded 
in compliance with the clause of the city charter which provides that 
‘Call contracts for public works, or for materials or supplies ordered by 
the council, shall be offered by the controller at public auction, and 
given to the lowest bidder who can furnish security satisfactory to the 
council, or the same shall, at the discretion of the council, be adver- 
tised for proposals.” * * * 

The district judge correctly ruled that the objection went to the 
effect and not to the admissibility of the evidence. How could the 
court decide whether or not the document contained proof of the man- 
ner in which the contract had been concluded, without admitting and 
considering it in all its parts? 

But referring the objection to the alleged nullity of the contract for 
the reason contended for, we look in vain in defendants’ answer for any 
averment of such illegality; hence, they were correctly ruled out of a 
position which had not been set up in their pleadings. The practical 
result of defendants’ contention on this point would be a judgment 
annulling and setting aside a contract between the city and a lessee of 
an important franchise, useful and almost indispensable to the public, 
by means of a collateral attack, in a suit which merely involves the 
question of the power of the city of New Orleans, withir her corporate 
limits, to regulate and control the use of the river banks, and to restrict 
private parties in their claim of unbridled license to enjoy the use of 
said river banks as their interests may suggest. 

That mode of attack of a contract finds no sanction in law, and it 
cannot be tolerated in practice. 

These considerations are sufficient in themselves to dispose of all the 
positions assumed by the defendants touching the alleged illegality and 
nullity of plaintiff’s contract, and they preclude all discussion of the 
grounds of such nullity. 

The other bill involves the alleged error of the trial judge’s ruling 
in excluding proffered evidence to show a dedication to public use by 
the police jury of the space sought to be occupied by the defendants, 
as necessary to commerce and navigation, to show the occupation by 
them under the rights of a riparian proprietor, and to show further 
that the space thus occupied was not necessary, and had never been 
adapted, to the use or conveniences of a public terry, and the use of 
the same by the defendants and their predecessors for over fifty years. 

There is no merit in this contention. 

Under a proper exercise of its police power, the State had the undis- 
puted right to recall and to abrogate all the authority previously 
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granted by the legislature to the former police jury of the parish of 
Orleans, (right bank) and to vest the same power in another and dis- 
tinct State functionary. That is precisely the meaning and the prac- 
tical effect of Act No. 7, of 1870, which incorporated that portion of 
the parish of Orleans in the city of New Orleans. 


Under that legislation all the powers conferred to the city of New 
Orleans under its charter could be legally exercised over every foot of 
the territory which had thereby become a part of that city. Abascal 
et al. vs. Bouny, 37 Ann. 538. And among those powers, one of the 
most important was the right to regulate the use of the river banks, 
to establish and control wharves and ferries, and to designate the 
places of mooring for ships and steamboats. 


It follows, therefore, that from the moment that Algiers became a 
portion of the city of New Orleans, all the previous ordinances of the 
police jury of the parish of Orleans, right bank, purporting to confer 
landing or mooring privileges, and which had been granted under a 
power since abrogated, had to yield in force and effect to the regula- 
tions of the council of the city of New Orleans on the same subjecé- 
matter, and that the latter alone became the law binding on all alike. 


Numerous decisions of this Court, in perfect harmony with general 
jurisprudence on similar questions, have settled beyond the domain of 
possible discussion the doctrine that a city vested with the powers 
enumerated in the charter of the city of New Orleans has the undoubted 
and necessary power to regulate the use of the banks of any water 
course on which it borders, and that in this State such authority is not 
restricted by Article 455 of our code, which declares that “the use of 
the banks of navigable streams or rivers is public,” and “ that accord- 
ing everyone has a right freely to bring his vessels to land there,” ete. 
It is now well settled that this general right must be modified and con- 
trolled by municipal regulations when adopted in conformity with 
chartered authority. 

In the case of Watson et al. vs. Turnbull. 34 Ann. 856, (which sin- 
gularly is not referred to by either counsel in this suit), we had occa- 
sion to examine our jurisprudence on this question. 


The contention in that case on the part of plaintiffs was that the 
city of New Orleans had no right to place “hitching posts” along the 
river bank in front of their property, on the ground that they had 
already placed, at their own expense, all the posts that were required, 
‘and that there was no necessity of commerce requiring the placing of 
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such posts by the city, and that by such act the city would deprive 
the riparian owners of their free use_of the banks of the river. 

The Court held: ‘Within the corporate limits, the city of New 
Orleans, under her charter and under the general law, has the right to 
control, manage and’administer the use of the river banks for the pub- 
lic convenience’and_utility, to establish wharves and landings.” * * * 

“Riparian proprietors have no right to appropriate to their exclusive 
use these banks, and they_have no private property in the use thereof, 
which is public. The discretion of the city authorities in determining 
what are proper and’needed facilities for commerce, and on what part 
of the river bank,’within her limits, they should be established, is 
manifestly not a proper subject for judicial control or interference. 
Whatever incidental damage may result to proprietors from the exer- 
cise of these unquestionable corporate rights, is damnum absque in- 
juria.” 

We have taken the pains of making this copious extract from that 
opinion for the reason that it covers almost all the points which we are 
now discussing, and because it formulates a rule of law of easy under- 
standing, as a logical, result of numerous adjudications which we had 
examined, and to which we refer in the opinion. 

We have carefully considered the! authorities relied on by defend- 
ants, but they do not refer to cases which involved the corporate 
powers of the cityl!of New Orleans to regulate the use of the river 
banks within its limits. 

They ‘can draw no more strength from the case of Ellerman vs. 
Morgan’s R. R., 34 Ann. 698, as the poiat in contest herein was not in- 
volved in the issues therein discussed. We said there: ‘The case 
presently before this court is not one in which the city seeks to pre- 
vent the defendants from using their wharf in any manner, or to ap- 
propriate it and enjoy it for other purposes.” 

One of those*questions is presented in the instant case, and that is 
the right of the city to prevent the defendant company from using its 
wharves and docks in a manner injurious to the public or in conflict 
with franchises or privileges emanating from her authority. 

From the foregoing considerations it follows that under the law as 
it is now settled, it is immaterial to the real issue in this case, whether 
the defendants were or not riparian owners, whether they had obtained 
any franchises from the former police jury, and whether the space 
allotted to plaintiff was or not necessary to the terry landing or to the 
conveniences of the public, and we may add that the defendants were 
without legal authority to 1aise the objection that plaintiff had not 
fulfilled his contract. Werges vs. Railroad Co., 35 Ann. 648. 
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Evidence on all these points was therefore manifestly irrelevant, 
and it was properly rejected. 

Under these views we leave defendants without any law to support 
their contention, for, as stated in the first part of this opinion, all the 
principles of law applicable to their case were involved in their bills 
of exceptions. 

Our examination of the testimony has satisfied us that plaintiff’s 
complaint is well founded; that defendants have illegally encroached 
on a portion of the space allotted to him under his contract with the 
city, and we therefore conclude that the judgment appealed from is 
correct in all particulars. 


Judgment aftirmed. 








No. 9543. 
J. M. VILLAVASO ET AL. Vs. LOUIS BARTHET ET AL. 


On appeal from an order dissolving an injunction on bond, when a motion to dismiss the ap- 
peal on the ground that the interlocutory order appealed from could not work an irrepa- 
rable injury, our decree denying the motion to dismiss and holding that the acts 
enjoined. if committed, would operate irreparable injury, necessarily involves the con- 
clusion that the injunction should not have been dissolved on bond, and hence the dis- 
solving order appealed from must be avoided and reversed. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 





White & Saunders for Plaintiffs and Appellants. 
EB. H. McCaleb and B. R. Forman for Defendants and Appellees. 


The opinion of the Court was delivered by 

FeENNER, J. The plaintiffs obtained an injunction in the court 
a qua. It was dissolved on bond by that court. From the dissolving 
order, this appeal was taken. The defendant appellees moved to dis- 
miss the appeal on the ground that the dissolving order was interlocu- 
tory in its nature, entailing no irreparable injury and, therefore, not 
appealable. 

The motion to dismiss was denied for the reason that the acts en- 
joined, if committed, would operate irreparable injury. 

Under this finding it follows the order dissolving the injunction was 
error, and must now be reversed. 

It is, therefore, ordered, adjudged and decreed, that the order dis- 
solving plaintiffs’ injunction, herein appealed from, be annulled, 
avoided and reversed, appellees to pay costs of this appeal and of the 
proceeding to dissolve in the lower court. 

27 
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No. 9585. 
JAMES A. McCoy vs. JOSEPH H. WEBER AND JAMES FAHEY. 


A notary will not be held individually responsible for paying the price of sale, deposited bv 
the purchaser, to the ostensible owner and vendor in the absence of proper instructions 


given to him and accepted by him to pay it otherwise. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 


T. M. Gill for Plaintiff and Appellant. 
W. B. Lancaster, H. Chiapella and Chas. Louque for Defendants and 
Appellees. 





The opinion of the Court was delivered by 

BerRMuUDEZ, C.J. The plaintiff sues to annul a sale of real estate 
made by one Guérin to the defendant Weber, or to recover from the 
latter and Fahey, the notary who passed the act, the price of sale, 
$2250. 

He charges that the property beionged to him, although in Guérin’s 
name ; that it was understood with Guérin, Weber, Fahey and him- 
self that the money would be paid to him, but that Weber paid it to 
Fahey, who gave it to Guérin. 

He urges that, as the price was not paid to him, the sale should be 
annulled, but that the sale may be maintained, provided he recover the 
price from Weber and Fahey. 

Guérin is not made a defendant, but Weber and Fahey are. Guérin, 
however, testified. They deny all averments to show any under- 
taking by them to retain the price for plaintiff’s account, to fix any 
obligation on them in this regard. 

From an adverse judgment plaintiff appeals. 

It appears that the property was put for sale in the hands of Hoey, 
a real estate agent ; that Guérin, in whose name the property stood, 
gave to McCoy, who handed it to Hoey, a paper, which was not pro- 
duced, the tenor of which was a disclaimer of title; that this paper 
was, after a purchaser had been secured, delivered promiscuously 
with others to Fahey, without calling his attention to it; that Fahey 
never knew of the existence of such paper, and probably destroyed it ; 
that the parties called at the notary’s office two or three times; that 
Weber, the purchaser, paid the price into the notary’s hands; that it 
was applied by that officer to the payment of the broker’s bills, to the 
retirement of notes secured on the property, to the discharge of taxes 
due, and that the residue, $575, was paid by Fahey to Guérin, who, on 
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collecting the amount of the check given him therefor, paid it over to 
Mrs. McCoy, plaintiff’s wife. 

There is nothing to show that Fahey was ever instructed in writing 
or otherwise by Guérin to pay the price to McCoy, or that McCoy ever 
informed Fahey that the money was not to be paid to Guérin, but to 
him, McCoy, alone. 

The evidence shows that Fahey once asked plaintiff who the money 
was to go to, and that plaintiff did not answer the question. 

It also establishes that plaintiff requested Guérin to attend the sign- 
ing of the act jointly with him, McCoy, who claimed the price, for 
otherwise he would not get it and that there was an understanding (to 
the reverse of plaintiff’s allegation) that the money was to be paid to 
Guérin, who was recognized by McCoy as the person who was to re- 
ceive the price. 

There is not a seintilla of evidence that Fahey ever agreed to act as 
the agent of either McCoy or Guérin. It is apparent that his partici- 
pation in the matter was purely official, except as regards the retire- 
ment of the notes, secured on the property, of which he was the 
bearer at the time of the transaction. 

The only ground on which he could have been liable, would have 
been a disregard of his obligations as MeCoy’s agent and consequent 
injury. 

Mandate is an act by which one person gives power to another to 
transact for him and in his name one or several affairs. R. C. C. 2985. 

It is a contract which is completed only after the acceptance of the 
mandatory. R. C. C. 2988. 

If the person said to have been instituted attorney in fact pleads 
that he has not accepted, it is incumbent on the principal to show he 
has. R. C. C. 2990. 

One surely cannot be held liable for not having done that which he 
was under no obligation to do, for it is only from the assumption of the 
duty that responsibility attaches in case of breach. 

A previous Court once properly held that, when the agent’s instrue- 
tions are so ambiguous as to leave it doubtful whether he should pay a 
fund entrusted to him, to one creditor or to another, and acting in good 
faith he pays it to the one not intended, the other has no action against 
him. 6 Ann. 466; Story on Agency, 74. 

It follows from the circumstances of this case and the law by which 
they are ruled, that, as Fahey never was instructed and never accepted 
to pay the price to McCoy, and us he acted in good faith and officially 
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only throughout in the matter, he is not responsible for what he has 
done. His duty was to have paid, as he did, the money to the ostensi- 
ble owner and vendor. In doing this, he carried out his mandate as a 
depository of the fund, under Weber’s instructions. 

There is no evidence to saddle any liability on Weber, the purchaser. 


Judgment affirmed. 








No. 9581. 


F. Gomez, Jr., vs. Isaac LEvy. 


A stipulation in a contract between a planter and his manager that the latter would receive 
as compensation for his services one-third of the net proceeds of the crops raised by him 
must be construed to mean the proceeds realized from the crops after deduction of all 
charges and outlay, such as custs of cultivating, of saving, of shipping and of selling 
the same. 

In such a contract, a stipulation that the manager or employee is to share in the losses of 
the enterprise cannot be construed as including the loss of working animals by death 
from natural causes. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 


Gibson, Hall & Montgomery and T. M. Gill for Plaintiff and Appellant. 
Thos. J. Cooley for Defendant and Appellee. 3 


The opinion of the Court was delivered by 

Pocukt, J. This litigation grows out of the following contract in 
writing, made between che parties, for the year 1881 and renewed by 
mutual consent for the year 1882 : 

“State of Louisiana, parish of Pointe Coupee; agreement entered 
into this day between the undersigned, Isaac Levy and Francis 
Gomez, Jr.: 

“Article 1. Isaac Levy agrees to give unto Francis Gomez, Jr., (4) 
one-third of all the net proceeds of all sugar, molasses and corn that 
he, as manager of said Isaac Levy, may make on the Unique planta- 
tion for the present year, 1881. 

‘Article 2. Ip consideration of the above agreement said Francis 
Gomez, Jr., agrees to share (4) one-third of all losses which may occur 
on the said Unique plantation for the present year, 1881, and further- 
more agrees to devote his entire time and labor to the best of his 
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ability to make a crop of cane and corn on said Unique plantation, as 
above stipulated. 
Thus done and signed this 11th May, 1881. 
Signed : ISAAC LEVY. 
F. GOMEZ, Jr. 
Plaintiff claims one-third of the net proceeds of the crop of 1882, 
which he alleges amounted to $5770 10, it being one-third of the fol- 
lowing items: 


Net proceeds of sugar, molasses and cotton.............. $13,061 55 
2659 bbls. of corn, worth $1 25 per bbl................... 3,323 75 
185 loads of hay, at $5 00 per load................. 000 eee 925 00 

PARMA Ke RAC Tihees $17,310 30 


The defense is substantially a general denial, followed by a state- 
ment of the gross proceeds of the crop ard of the expenses of making, 
saving, shipping and selling the same, under which defendant con- 
tends that plaintiff would be entitled to only $276 21, against which 
he pleads in compensation and reconvention a store account due to 
him by plaintiff, two promissory notes subscribed by the latter, and 
damages in the sum of five thousand dollars for alleged mismanage- 
ment of his planting interests by plaintiff during the year 1882. 

Judgment was rendered in favor of plaintiff for $471 34, with costs 
of main action, and in favor of the defendant for the store account, 
$114 10, and for the amount of the two prommissory notes, $513 14, 
and dismissing as in case of non-suit the demand in reconvention for 
damages. Although the contract made no reference to the cotton 
raised on the plantation, yet it appears from the record that in his 
account with plaintiff, the defendant gave him credit for the proceeds 
of the cotton, hence this matter is eliminated from the discussion. 

The contract makes no mention of any intention to include the hay 
erop in the division of the crops, and defendant correctly resists the 
claim of plaintiff to participate in that element of the crop. It is not 
even shown that any hay was raised for the market, and the record 
shows that hay was made to be used and actually fed as forage for the 
working animals employed in the cultivation of the cane crop, which 
was the staple production of the plantation. 

Hence, plaintiff can urge no legal claim to any portion of the hay 
thus made, either in kind or in estimated value. 

The main contention in the case hinges upon the true meaning of 
what the parties contemplated as the net proceeds of the sugar, molas- 
ses and corn raised by the manager. 
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Plaintiff’s counsel argue that the net proceeds of the sugar and 
molasses consist of the price obtained on the market for the same, 
after deducting costs of transportation and storage, and commission 
on sales. 

Such a result would soon cause to dawn an era of prosperity to 
sugar planters which would far exceed their fondest hopes and their 
wildest dreams. 

Such a construction excludes the unavoidable costs of raising the 
cane, of grinding the same, and of boiling the same into sugar and 
molasses, the very costs which too frequently prove so disastrous to 
that industry. 

The ‘net proceeds of any undertaking, either in agriculture or in 
commerce or other pursuits, must be understood in law, as well as in 
common sense, to be that which remains after the deduction of all 
charges or outlay. 

This is not only the generally admitied meaning of the words, but 
it was the precise intention of the parties, as shown by the stipulation 
contained in the second clause of the contract, wherein it is agreed 
that Gomez, the manager, was to share one-third of the losses which 
might have occurred on the plantation during the year covered by the 
contract. 

As the record stands, we are not clearly informed as to the meaning 
of what the parties contemplated by the net proceeds of the corn to 
be raised on the plantation. 

It is conceded that no corn was intended for sale, and that none was 
raised in excess of the actual need of the plantation, hence flows the 
embarrassment of the construction. 

But defendant concedes that plaintiff is entitled to the market value 
of one-third of the corn made on the place in the year 1882, which 
had not yet been used, and which remained on hand at the end of that 
year, when the contract of the parties expired. 

This concession operates an « quitable solution of the question in this 
case, for the record shows that when the corn raised during the pre- 
vious year had given out, and it became necessary to buy feed for the 
stock, it was charged on the plantation account, one-third of which 
was then contributed by the manager. 

The mode of supplying the plantation, both for the wages of the 
laborers and for other expenses, was by means of a store kept thereon 
for the account of defendant, through an agent of his. All the money 
and all supplies necessary to the proper cultivation of the crops were 
turnished from that store to the manager, and charged to the planta- 
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tion, and the account thus kept was subject to the manager’s inspec- 
tion. It appears from the record that the account was inspected by 
Gomez, and by him found correct up to the month of September, and 
that at the end of the year, on a further examination of the account, 
he expressed his satisfaction with the same, save some items which 
will be hereinafter considered. 

The principal items now contested by his counsel, are insurance of 
the sugar-house and taxes assessed on the plantation. 

These items had been charged when he made his examination about 
the month of September, and his failure to object then now precludes 
him from contesting them. 

But the charge of $250, for oxen and a mule which had died, met 
with a serious objection on his part. We do not understand that the 
loss of working animals, by death from natural causes, can be included 
in the losses incurred by the cultivation of the crop. Hence, the man- 
ager’s objection to that item, which was made in due time, is reason- 
able and legal, and it must therefore prevail. The balance of the 
account is supported by competent and satisfactory testimony. 

The objection urged by plaintiff’s counsel te the introduction of the 
account, on the ground that it was taken from defendant’s books, 
which are not admissible in evidence in his favor, is not founded in 
law or in fact. 

The account was introduced in connection with the testimony of 
defendani’s agent who had controlled it, and of the book-keeper who 
had posted it, and that is good evidence. 

There is no more merit in their contentien to exclude all testimony 
intended to support defendant’s reconventional demand. Their objec- 
tion could at most apply to the effect of the proffered evidence. 

Tie allegations of the answer were sufficient, although not very 
clear and explicit, to admit testimony on the various claims included 
in the reconventional demand. That evidence shows the correctness 
of the store account and of the two promissory notes which had been 
annexed as part of the reconventional demand. The account repre- 
sented personal purchases of Gomez from the store in 1882, and the 
two notes represented similar indebtedness for the year 188], and not 
as he now contends, his portion of the losses of the planting venture 
in 1881, from which he had been released by the defendant. 

We have considered the evidence on defendant’s claim for damages 
caused by plaintiff's mismanagement, neglect and want of skill during 
the year 1882, and we leave it with the clear conviction that it utterly 
fails to make out a case against him. 
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The record shows to our entire satisfaction that Gomez was able, 
efficient, attentive and faithful in the performance of all his duties, and 
that the faults attributed to him were co» mitted in obedience of defen- 
dant’s special orders and directions. 

Although the testimony is conflicting on the question of the market 
value of corn, and of the quantity thereof remaining on the place at 
the end of the year 1882, we conclude, after fully weighing the evi- 
dence, that corn was worth one dollar per barrel at that time and place, 
and that eighteen hundred barrels remained on hand at the end of the 
year, thus entitling Gomez to $600 on that score. 

We balance the accounts between the parties as follows: 





Gross proceeds of the crop—sugar. molasses, cotton........ $14,522 13 
Expenses of cultivation (deducting $250 as above)....... . 13,443 09 
a icicncccedassn decked eensbwendserdeed $ 1,079 04 
OTS TOT Ee PEE EEO EET Tre $359 68 
ee Te ee ee 600 00 
9 eer $959 68 


That allowance in subject pro tanto to the aggregate amount of the 
store account and of the promissory notes, to wit: $627 24. 

It is therefore ordered that the judgment appealed from be amended 
by increasing the amount recovered by plaintiff from $471 34 to 
$959 56, and by rejecting absolutely defendant’s reconventional de- 
mand for damages, which had been dismissed as in case of non-suit; 
and, as thus amended, said judgment be affirmed, at defendant’s costs 
in both courts. 








No. 9512. 
J. M. Serxas, Synpic, vs. THE C1TIZENs’ BANK OF LOUISIANA. 


In a revocatory action three things are requisite to maintain it—fraud on the part of the 
vendor, knowledge on the part of the vendee, and actual injury to the other creditors. 

Knowledge may be express or constructive. 

As a general rule the knowledge of the agent is the constructive knowledge of the prin- 
cipal. 

Where an agent acts in double capacity, as in case a president of a bank contracts on the 
part of the bank with himself as an individual, or as the representative of a firm of 
which he is a member, if, in such transaction, the president of the bank is faithtul to 
the interests of the bank, his principal, and his action is favorable to the bank, his 
knowledge of any material fact bearing on the validity of the contracts, such, for 
instance, as his own or his firm's insolvency, will be neld to be the knowledge of the 
bank. If, on the contrary, the agent or bank president acts only for his own or his 
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firm’s benefit, regardless of the interests of the bank, his knowledge will be not 
regarded as the knowledge of the bank. 

Section 1808, R. S., strikes with nullity all contracts which an insolvent enters into with 
intent or purpose to give one creditor a preference over another, if made within three 
months next preceding his failure. The word ‘failure ” in this statute means judicial 
failure, or a failure declared by a judgment or order in an insolvent proceediag. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 


Bayne & Denegre for Plaintiff and Appellee: 


The exception by defendant of lis pendens was properly overruled by the court. The 
Tubal Cain, 9 Federal Rep., 836; 7 Wallace, 619; 14 Ann., 383; 3 Sumner, 165; Godfrey 
vs. Hall, 4 La, 158; 17 La., 480; 6 Mart., N. S., 517; 13 Ann. Rep., p. 233. 

The evidence shows that in March, 1884, Carriére & Sons were indebted to the defendant 
for *‘ over-draft” by themselves and their friends for about $596,380.32, for which they 
transferred securities exceeding $300,000, and when said transfers were made, they were 
and had been for a long time hopelessly insolvent. These transfers are in fraud of the 
rights of their creditors, and will be set aside. Blodget vs. Hogan, 10 Ann., 19; 6 Ann. 
552, Pratt vs. Creditors; 5 Robinson, 288; 37 Ann. 510; Black, syndic of Pilsbury, vs. 
Richardson, 37 Ann., Rep.; 17 Wallace, 487; 2 Wood’s Rep., 23. 

The bank cannot claim the fruits resulting from an illegal or fraudulent act of their agent 
and repudiate the knowledge of his insolvency which he had at the time of making the 
transfers. 9 Federal Reporter, 273; 36 Conn. 100; American Law Register, vol. 10, N. 
S.. p. 572; Bump on Fraudulent Conveyances, 234; 9 Bush, 609; 101 U. S. 328. 

The word “ failure " in Section 1808 of the Revised Statutes of Louisiana has the significa- 
tion which is given to it among the definitions in Art. 3556, Sec. U1, of the Civil Code, 
and the transfers made within three months prior to the 4th or 10th of June are stricken 
with nullity; C. C. 3556; Sec. 11, Code Napoleon, 457; Kennedy vs. Savings Institu- 
tion, 36 Ann. 8; 4 Martin, 30; 7 Martin 30; 2 Martin N.S. 64; 5 Martin N. S. 620; 6 Mar. 
tin N. S. 66; 3 Martin N. S. 29; 26 Ann. Rep. 297; 2 La. 556; 2 Ann. 45; 1 La. 500; 2 La. 
82; 23 Ann. 37; 7 Touillier, 381; Mayer vs. Heilman, 91; U.S. 500; 940.8. 557; 16 
Wallace, 610; Case Beever vs. Citizens’ Bank, 2 Woods, 23; 3 Story, 544; 17 Federal 
Rep., 665. 

The knowledge of the president or cashier of the bank of the insolvency of Carri¢ére & Sons 
when the transfers were made is the knowledge of the bank Wade on Notice, Secs. 32 
and 33. 677, 681, 682 and 683; 36th Conn. Rep., 100, republished in Am. Law Rep. 10, N. 
S., p. 572, with notes of leading cases; 19 Vermont, 310; 33 Vermont; 10 Bush, 44; 13 
La. 526; 14 Ann. 711; 2 Ann. 319; 1 Martin N. S. 367; 36 Conn. 395; 11 Wallace, 366; 
38 Iowa, 261; 113 Mass. 391; 121 Mass. 400; 2 Missouri, 282-367; 2 Hill, 451; 96 U. S. 
35; 7 Federal Reporter, 340; 101 U. S. 328; Atlantic Reporter, vol. 1, pp. 417-485; 34 
Vermont, 262, 112; English Common Law, Rep. 466; Dunlap Paley’s Agency, 265, 102, 
U.S. 263; 19 Wallace, 678, 114, U. S. 561,96 U.S.36 It makes no difference if the 
president or cashier is acting in a double capacity, for himself and the bank, if his acts 
benefit the bank, and the bank retains the advantages arising from his acts. This is 


true even where the motive of the debtor was not to give preference, but merely to 
court the favor of his creditor for future advantage to himself. 

An insignificant or trifling legal consideration which might be sufficient to support a con- 
tract will not suffice to defeat a revocatory action. 

The transactions disclosed in the record gave a preference to the bank by the insolvent 
firm of which the president of the bank was a member and the manager. In making 
these transactions he was not adverse to the bank, and they are not within any excep- 














426 SUPREME COURT OF LOUISIANA. 





Seixas vs. Citizens’ Bank. 
tion which defeats the operation of the general rule that knowledge of the agent is 
knowledge of the principal. 

Under the law of the State, No. 91 of 1877, it was the duty of the president and directors to 
know and publish ‘‘ overdrafts,’’ and under the law and the facts disclosed in this case, 
notice is imputed to them. 1 Johnson, Ch. 261; 2 Hill, 45!. The law imputes notice to 
them of what it requires them to know and todo. Morse on Ranks and Banking. p. 101 ; 
1 John, 261, and authorities cited above. 


Henry C. Miller for Detendant and Appellant: 


The case presents, besides other issues, the question of fact, whether the defendaut, the 
Citizens’ Bank, gave the cash value for certain notes and assets, sued for by plaintiff. 
The proof shows the bank acquired these notes and assets for its cash loans and cash 
discounts, obtained by the firm in due course of their account. and on the uotes and 
assets sued for, then pledged or discounted. 

The mere fact that the firm of A. Carriére & Sons had an overdrawn account in tbe Citi- 
zens’ Bank is no impediment to giving them fresh loans and discounts on collaterals ; 
nor is there any warrant to say, that if such loans and discoants on collaterals are paid 
to the firm, that the credits for the fresh loans and discounts are to be imputed to the 
antecedent overdraft, and the bank is to have no title to the collaterals on which it pays 
out its cash. 

When the bank lends money on collaterals, afterwards discounts the collaterals, crediting 
the debtor in account with the proceeds, and the debtor checks on the account thus 
credited to take up his notes given for the Joan, the discount thus credited and checked 
upon by the debtor is, in effect, the consummation of the pledges to the bank, and the 
discount merely applies to the collaterals to the pledged debt. 14 La., p. 321; 9 Ann., 
p. 539. 

The discounts by the bank of pledges acquired for cash paid affords no basis for the revoc- 
atory action, although, when the collateral is discounted, the account of the debtor is 
overdrawn and he is actually insolvent, unless the pledges are of greater value than 
the loans for which the pledges were acquired. 9 Ann., p. 539; 14 La., p. 321. 

By the discount of the note pledged, the pledge is no longer held by the title of pledge, but 
the discount makes the bank the owner of the note. 3 La. 575; Bouvier Law Diction- 
ary, verbo ‘ Discount.” 

The knowledge of the agent will not be deemed the knowledge of the principal when it is 
the interest of the agent to withhold, and he does withhold, his knowledge from his 
principal. See the authorities cited in the brief. 

The pledge for an antecedent debt is a valid pledge, unless the pledgor is insolvent to the 
knowledge of the pledgee, and the other conditions exist, to sustain the revocatory 
action. R. 8S. S. 1808, Acts 1817, p. 131; 11 La., p 94; 4 Rob. 403; 6 Ann. 93. 

The three months next preceding his failure, specified in the 1808th Section of the Revised 
Statutes, means the three months next preceding the filing of the debtor’s petition, 
praying to be allowed to surrender his property to his creditors. 4 La., p. 256; 15 La., 
p. 123; Civil Code, Art. 2054; Code of Practice, Art. 165. 


White & Saunders on the same side: 
I—STATEMENT OF FACTS. 

1. Emile Carriére was president of defendant bank until March 12, 1884. From that date 
till June 9, 1884, Mr. T. D. Miller was acting president. Mr. Carriére having withdrawn 
on account of illness, continued so in name but notin fact. Mr. E. Carriére was also 
sole managing partner of the firm of A. Carrére & Sons. 
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The firm of A. Carriére & Sons suspended business and went to protest on June 10, 184, 
It made a surrender under the insolvent laws of Louisiana. on July 18, 1884. 

While Mr. Carriére was in fact, as well as in right, president of defendant bank. he per- 
mitted his firm to overdraw its acconnt and to borrow the bank’s funds to the amount of 
over $200,000. He also permitted Emile DeSmet, owner of a saw-mill. and M. Escobal. 
owner of a tobacco factory, to overdraw their accounts and borrow to an amount of sev- 
eral hundred thousand dollars. All these overdratts and borrowings were secured by 
pledges of collaterals belonging partly to A. Carriére & Sons. and partly to DeSmet and 
Escobal. 

After Mr. Carriére ceased to act as president of the bank, he had several transactions 
with it, through its then acting president, either borrowing additional money or chang- 
ing the form of the contracts entered into before March 12, while he still acted as pres- 
ident. 

The tirm of A. Carriére & Sons was enormously insolvent for several years before its 
suspension. 

From time to time, A. Carriére & Sons were permitted to withdraw certain of the pledged 
securities under an agreement to substitute others. The substitutes were partially fuar- 
nished in the course of a few weeks. 

The questions of fact arising under the evidence are— 


. Had any officers of the bank, besides Emile Carriére, actual knowledge of the insolvency 


of A Ca'riére & Sons? 


. Whose property. at the time of pledging, were the several collaterals held by the bank ? 


Were the transactions during the last year between the bank and A, Carriére & Sons 
intended by the parties, or by the firm, to be a securing of the existing debt of the tirm 
to the bank, or did the firm simply intend and secure its own benefit! 
Whether several of the transactions after March 12 were or were not in substance only 
reproductions witheut material alterations, save in form, of contracts entered into before 
that date, and giving the bank all the securities apparently held under the later con- 
tracts. 
Whether, where the contract was in terms and as far as the evidence shows a loan on notes 
secured by pledge, the Court could consider this a covert securing of the existing over- 
draft—the evidence further showing that within the five days following the transaction 
the firm drew out much more than the amount of the loan, and their deposits were sev- 
eral thousand dollars less. 

II—QUESTIONS OF LAW. 


Constructive Knowledge. In contracts between a corporation and one of its officers, act- 
ing in his own interest, the corporation is not chargeable with knowledge of facts affect- 
ing the transaction known to such officer and not otherwise known to the corporation. 
in re European Bank, 5 Chan. Appeal, 353; Winchester vs. Railroad Co., 4 Md. 231; 
Barnes vs. Gas Co., 27 N. J. Eq. 33; Wickersham vs. Zinc Co., 18 Kans. 481; Lucas vs. 
Bank of Darien, 2 Stew. (Ala.) 280; Peckham vs. Hendren, 76 Ind. 47; Jn re Garity vs. 
Merchants’ National Bank, 139 Mass. 332. 

Meaning of ‘Failure,’ in § 1808 of Revised Statutes of Louisiana. The three months 
mentioned in § 1808, R.S., count back from the day of the filing of insolvency proceed- 
ings in court, and not from the time of actual insolvency, suspension of business, or 
going to protest. 


. Bauduc vs. Creditors. 4 La. 246; Martin vs. Drum, 12 Ann. 494; Bank of Mobile vs. 


Harris, 6 Ann. 711. 

History of Insolvency Act in this State, and meaning in which term ‘failure ”’ is incon- 
testably used in other sections of these acts. Act 1808, pp. 50, 70, 72; Act 1817, pp. 126, 
136, 188; Report of Jurists on Amendments to Civil Code, 1823, p. 392; Acts 1855, p. 432. 
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ec. Use of word ‘failure’’ in this sense in Civil Code and Code of Practice. C. P. Arts. 
165, 278, 279; C. C. Art. 3027. 

d. Analogy from other systems of bankruptcy laws. 
vs. Hellman, 91 U.S. 501. 

3. Contemporaneous consideration required to support transaction within three months. 
Any legal consideration sufficient—money not the only consideration. 

4. As to renewed and reproduced contracts. The bank having always keld the securities to 

which the contracts relate, and not intending to diminish its security, can hold under 

the earlier if not under the later, Seixas vs. Brugier, 37 Ann. 509. 

As to exchanged securities. Where the bank permitted pledged securities to be with- 

drawn, under an agreement that others should be substituted therefor, the substitutes 

when given are validly held as effectually under the pledge as had been those with- 

drawn. Id. 

6. Loans to an overdrawn depositor. Where a bank lends, on pledge of securities, to an 
overdrawn depositor, it is bound to pay such depositor’s checks to the amount of the 
loan, and cannot be permitted to compensate its dedt on the loan with the depositor’s 
overdraft. Nolan vs. Shaw, 6 Ann. 46; Morgan vs. Lathrop, 12 Ann. 257; Breed vs. 
Purvis, 7 Ann. 53; Hancock vs. Citizens’ Bank, 32 Ann. 590. 


Rev. Stat. U.S. § 5128, et seq.; Mayer 


ou 
. 


The opinion of the Court was delivered by 

Topp, J. This is a suit brought by the syndic of the insolvent firm 
of A. Carriére & Sons to recover of the Citizens’ Bank a large number 
of securities which, it is alleged, were illegally acquired by the bank, 
and to have the transfers of the same declared null, as having been 
made in fraud of the creditors of the said insolvents. 

Some of these transfers are sought to be annulled under the revoca- 
tory action proper, as provided by the Civil Code, and others are 
assailed as coming under the operation of Section 1808 R. S., relative 
to contracts made by insolvents within three months next preceding 





failure. 
The answer is a general denial, a special denial that, at the date of 


the several transactions, the bank knew of the insolvency and a further 
averment in substance, that the transactions attacked were legal and 
valid, and for no cause subject to be annulled. 

The judgment of the lower court was in favor of the plaintiff for the 
larger part of the securities and assets claimed in the suit, and also for 
$83,063.50 for assets collected by the bank. 

From this judgment the bank has appealed. 

A. Carriére & Sons were private bankers in the city of New Orleans. 
They did an extensive business for many years, and enjoyed the very 
highest credit throughout this country and Europe, up to the time of 


their failure. 
The firm went to protest on the 10th of June, 1884, and on the 18th 


of July following, made a cession of their property under the insolvent 
laws of the State. 
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Emile Carriére, one of the members of the firm of Carriére & Sons, 
was, up to the 9th of March, 1884, and many years prior thereto, pres- 
ident of the Citizens’ Bank, and it was during his presidency that 
several of the transactions between the bank and his said firm took 
place, which are attacked in this suit. 

For a long time prior to the failure of A. Carri¢re & Sons, their 
account with the Citizens’ Bank had been largely overdrawn, the over- 
draft amounting at times to several hundred thousand dollars; and it 
is charged that the transfers of the securities by that firm to the bank, 
against which this action is directed, were illegal preferences given by 
the firm to the bank, when in a condition of hopeless insolvency, and 
that insolvency at the time known to the bank, in the payment or re- 
duction of that large overdraft or pre-existing indebtedness. 

Some of these transfers were made more than three months before 
the failure and others within the three months next preceding that 
event. The nullity of the former is sought to be declared under the 
revocatory action and of the latter under the provisions of Sec. 1808 of 


the Revised Statutes. 
f. 


We will first direct our attention to the consideration of those trans- 
actions sought to be reached by the revocatory action. 

This well known action is that given by Art. 1969 of the Civil Code 
for avoiding ‘all acts done by a debtor with the intent of depriving 
his creditors of the eventual rights they have on the property of such 
debtor.” 

It is requisite to maintain this action that three things be shown— 
fraud on the part of vendor; knowledge on the part of the vendee, and 
actual injury to the other creditors. C. C. 1984; 3 M. 605; 4 R. 408. 

The evidence leaves no doubt that, at the dates of these several 
transfers, Carriére & Sons were insolvents; in fact, they were in a state 
of insolvency long prior thereto. It moreover appears, however, that 
they had so well succeeded in keeping their condition a secret, that 
their insolvency was known to no one, not even to those having the 
most intimate business relations with them until about the time their 
notes were protested, 10th of June, 1884, and as stated before, up to 
that time they enjoyed the very highest credit both at home and 
abroad. 


There 1s nothing in the record to show that, at that date, the insol- 
vency of the firm was known to or even suspected by any officers of the 
bank then exercising their functions in its control and administration. 
There was no express notice to the bank of the insolveney of the firm. 
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At the dates, however, that the overdrafts of Carriére & Sons were 
made and some of the subsequent transactions took place, by which, it 
is alleged, these overdrafts or the antecedent indebtedness of the firm 
evidenced thereby, was affected or reduced, Emile Carriére, the lead- 
ing member and manager of the business of Carriére & Sons, was 
president of the bank, and the insolvency of his firm was known to 
him; and it‘is urged that his knowledge of this fact was constructive 
notice to the bank, by which the bank was bound; and that such 
notice invalidated all the transactions by which the bank received the 
assets or securities embraced in these transactions entered into whilst 
Carriére was president of the bank and afterwards. 

We do not, however, propose to discuss this question of knowledge 
or constructive knowledge here, but will reserve it for another part of 
this opinion. 

As stated before, the bank expressly denies that any of the several 
transactions assailed were transfers, made to secure an antecedent in- 
debtedness, but avers that they were all made in the usual course of 
their business and for a valid, present or contemporaneous considera- 
tion, and therefore do not come within the scope of the revocatory 
action or of Section 1808, Revised Statutes. 

We prefer, therefore, to address ourselves first to the determination 
of the real character of the transactions assailed, and if we tind one or 
all of them do not meet the conditions asserted by the bank for its 
protection and above set forth, the legal principles interposed by the 
bank for its further protection will then be considered. 

On the 19th of March, 1883, A. Carriére & Sons borrowed from the 
bank $60,000, and pledged certain collaterals as security for the loan, 
which was evidenced by a pledge note, on the back of which were 
enumerated the collaterals pledged. 

At that time their account with the bank was overdrawn $179,384.76. 
They at the same date made deposits to the amount of $113,564.18 ; 
and immediately checked out $91,158.79, the amount thus checked out 
exceeding their loan by $22,400. Payments were made on the note 
amounting to $10,000, and for the balance of $50,000 they drew their 
check on the bank on the 24th of April, 1884, which amount was 
credited on their overdrawn account, and the collaterals pledged 
retained by the bank. 

It is urged by plaintiff’s counsel that this check discharged the debt 
for which these securities were pledged. No claim was made for the 
collaterals by the Carriéres, and they have since remained in posses- 
sion of the bank. 
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The money paid out by the bank on the faith of these collaterals, 
was never, in fact, repaid to the bank. The check on the overdrawn 
account cannot be considered as a payment extinguishing the obliga- 
tions, but should rather be viewed as merely changing the evidence of 
the debt for which the pledge note was given. 

This was the view of the matter taken by the judge of the first in- 
stance, and his judgment rejecting the plaintiff’s demand for these 
securities was correct; and the amendment asked by the plaintiff 
changing the judgment in this respect cannot be allowed. 

Il. 

On the 15th of February, 1884, A. Carriére & Sons received $50,000 
more from the bank, for which they gave their two notes of $25,000 
each, secured by a pledge of collaterals. The pledge reads as follows: 

“City OF NEW ORLEANS, February 15, 1885. 

‘* Whereas, the Citizens’ Bank of Louisiana has discounted certain 
promissory notes for the sum of twenty-five thousand dollars each, 
made by A. Carriére & Sons, to the order of the Citizens’ Bank, dated 
on the 15th day of February, 1884, payable 75 and 90 days after date 
thereof ; 

‘‘ Now, in order to secure the full payment of said promissory notes 
at maturity, the undersigned, A. Carriére & Sons, do hereby pledge to 
said Citizens’ Bank of Louisiana the follewing property, to-wit: 

| Here follows a list and description of the securities pledged]. 

‘‘And it is hereby agreed, that in the event of the non-payment of 
said note at its maturity, the president and cashier of said bank are 
hereby authorized, jointly or separately, as agents of the undersigned 
and of the bank, to cause said pledged property to be disposed of for 
eash, at public or private sale, at the option of said bank, without 
recourse to legal proceedings, and to this end to sign on the books of 
the corporations or companies, whose shares are hereby hypothecated 
as above, any and all transfers of said stock that may be necessary in 
the premises, in accordance with the rules and regulation of said cor- 
porate bodies or companies, and the proceeds of. said sale shall be 
appropriated to the payment of the aforesaid notes, with interest 
accrued thereon, if any, and all commissions, costs and charges attend- 
ing said sale. 

(P. 418). [Signed ] A. CARRIERE & SONS.” 

The collaterals pledged for this loan amounted to $57,354.38, and on 
the same day the Carriéres checked out $57,012.54. 

‘The lower court maintained the validity of this transaction, and ne 
amendment is asked for by the plaintiff. 
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Il. 


On the 12th of March, there purports to be another loan by the bank 
to the Carriéres of $100,000. Notes were executed by A. Carriére & 
Sons for said amount, and collaterals pledged in the same manner and 
form as before to secure their payment. The notes were then dis- 
counted and the proceeds placed to their credit and checked out by the 
firm. It was, undoubtedly, a real loan. 

There is nothing to distinguish this transaction from that of the 
15th of February previous, except that in that case the amount placed 
to the credit of the Carriéres, (proceeds of discount) was checked out 
by the Carrieres on the same day, and in this instance several days 
elapsed before the amount was entirely drawn from the bank. This 
circumstance, in our opinion, makes no difference as to the iegal 
effect of the transaction. It is contended that the amount derived 
from the discount was compensated by the prior indebtedness resulting 
from the overdraft. If such was the case, why did not the same prin- 
ciple or effect apply to the previous loan? If compensation did take 
place, it took place at the very instant the amount was placed to the 
credit of the Carriéres, and it was not a question of a day or a week or 
even an hour. In fact, however, compensation does not result in such 
case. 

Application for a loan was made by Carriére, which was granted ; 
promissory notes for amount of same were executed by him and collat- 
erals pledged to secure them; the notes were discounted and the pro- 
ceeds placed to the credit of his firm, and when this was done, the 
amount so placed stood as a sum deposited by or for the firm. 

Such a deposit cannot be compensated by a previous debt without 
the consent of the depositor, and here there was no consent. This 
principle is well settled. 6 Ann. 46; 7 Ann. 53; 12 Ann. 257; 32 Ann. 590. 

The judge a quo thought, from the fact that the amount was not 
checked out for several days, and from the further supposed fact that 
the transactions took place after Emile Carriére’s attention had been 
drawn to his overdraft by Mr. Miller, the acting president of the bank, 
that the loan was a simulation, and that the collaterals were turned 
over to the bank really on account of the antecedent debt. 

In regard to the latter fact, the judge was mistaken, since the evi- 
dence shows that it was not till the last week in March, that Mr. Miller 
spoke to Carriére respecting the overdrafts, and this affair, as stated, 
oceurred on the twelfth of that month, and at that time, and even 
when mention was made to Carriére of the overdraft, not the slightest 
suspicion was entertained by Mr. Miller of the entire solvency of the 
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firm. It was evidently regarded and intended by both parties as a 
loan and the judge was in error in holding otherwise. What strength- 
ens this conclusion is the fact that the money was borrowed by the 
bank in New York to raise the funds for the Carriéres, and their notes 
indorsed by the bank, negotiated there for that purpose, and one of the 
notes at least was subsequently paid by the bank. 

There is not a particle of evidence that any part of the money re- 
ceived under this loan was ever repaid the bank. 

For the purpose of showing such repayment a number of checks 
drawn by the Carriéres in favor of the bank were introduced in evi- 
dence. Three only of these checks weie dated in March, and they are 
shown to have related to other and different matters, and wére in no 
way connected with the affairs in question. 

IV. 

On the 16th of May, 1884, the Carriéres borrowed from the bank 
$20,000, and on the 19th of same month $21,000, and on the 31st of 
same month $15,500—all secured by pledges. The securities pledged 
for these loans were, at the respective dates of the several loans, 
already in possession of the bank. Some, under the prior pledges of 
the 19th of March, 1883, and the 15th of February, 1884. The securities 
belonging to the prior pledges and repledged*for the loans of May, 
were insufticient to pay the preceding pledges. We have held that 
their prior transactions were valid, and that the bank could legally 
hold the securities acquired under them. So far then as relates to these 
securities, that is, to those received under the pledges of the dates men- 
tioned, and repledged in the May loans referred to, it is unnecessary 
to determine whether the bank derived any right to them under these 
last loans, since her title to them was perfect under the previous 
pledges. 

¥. 

Next we will consider the alleged pledge of securities in January, 
1884. 

The judge a quo held that there was no such pledge, and the bank 
was not therefore entitled to hold the securities claimed under it. We 
do not concur with the judge’s conclusion in this respect. It is certain 
that Emile Carriére did deliver to the cashier of the bank certain secu- 
rities, with instructions to retain them for the bank; that they were 
placed by the cashier in an envelope, to themselves, properly marked, 
and he, acting for the bank in his official capacity, kept possession of 
them for the bank. If this transaction was not attended with all the 
turmalities observed in the other pledges above mentioned, still it was 


28 
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substantially a pledge, and fully authorized the bank to retain the se- 
curities unless invalidated for some other cause than the lack of form. 

The confusion on this point doubtless arose from a statement made 
by Mr. Carriéie about the same time when his attention was called to 
the overdraft of his firm by the cashier. It was to the effect that all 
he had in the bank was security for his overdraft, which, of course, 
would include the claims of the firm in the bank for collection, which 
were entirely at his (Carriére’s) disposal, and to withdraw at his pleas- 
ure, and which could not therefore be the subject of a pledge. 


But still, it is beyond question that Mr. Carriére did} deliver to the 
cashier, as stated, certain designated securities with the positive in- 
struction to retain them for the bank on account of or as security for 
the overdraft. It is contended by the counsel for the bank that the 
“overdraft” mentioned or alluded.to in this transaction, and which 
the securities pledged were designed to secure, did not refer to the past 
or then existing overdraft, but to future overdrafts by the firm. And 
the fact that Carriére’s overdrafts rapidly increased after this affair up 
to March following, until it even exceeded in amount the securities 
pledged, lends sume color to the contention. But another considera- 
tion makes it a matterof no importance whether the pledge was for the 
one purpose or the other; and this brings us to the discussion of a legal 


“principle which is, in itself, a potent factor in the decision of the case, 





viz: the question of knowledge on the part of the bank touching the 
insolvency or insolvent condition of the Carriéres at that time. 


This point has been elaborately argued by counsel on both sides, and 
they have brought a vast array of authorities to support their respect- 
ive contentions. 

It is plain that, if these collaterals were pledged to secure the past 
overdraft of A. Carriére & Sons, representing their antecedent indebt- 
edness to the bank, and the bank knew at the time of the insolvency 
of the firm, the transaction could be reached and avoided by the revo- 
catory action. 

We have no doubt but, at that date and long prio: thereto, the con- 
dition of the Carriéres was one of complete insolvency. 

We are equally as well satisfied that up to that time the bank, its 
officers, and we might say “all the world,” was in entire ignorauce of 
that fact.” It is urged, however, that, as Emile Carriére was at the time 
of this transaction the president of the bank—and was of course thor- 
oughly cognizant of the insolvency of his firm, of which be was the 
leading and managing member—his ( Carriére’s) knowledge was 
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the knowledge of the bank and operated as constructive notice of the 
fact of insolvency of the firm. 

We have weighed with care and deliberation the able argument of 
counsel on this point, and have stadied diligently and exhaustively the 
numerous authorities cited by them, and our conclusion is this: “a 

That, as a general rule, the knowledge of an agent is the knowledge 
of the principal. And even where an agent deals in a double capacity 
for his principal and himself at the same time, and where his acts 
are evidently designed and intended to benefit or favor the principal 
to his own prejudice or that of his creditors, even in such case his 
knowledge of his condition or other material fact will be regarded as 
the knowledge of the principal. But where such agent seeks his own 
personal interest or advantage in the affair, without benefit to his prin- 
cipal, then his knowledge cannot be held to be the knowledge of the 
principal. 

Let us test these rules by the facts, circumstances and surroundings 
of this transaction and see how it results. 

The evidence makes plain that the firm was at the time wholly insol- 
vent, and had been so for several years; that this insolvency had been 
carefully and successfully concealed, and in consequence the vast credit 
the firm enjoyed at home and abroad remained unimpaired. The bus- 
iness of the firm mainly was dealing in exchange, domestic and for- 
eign, and its large credit was the foundation upon which it acted. It 
was in truth the very life of the firm, without which it could scarcely 
exist for a day. 

Under this state of things, Carriére’s prime motive was to continue 
to conceal his unfortunate condition and maintain his credit. His only 
hope of succeeding in this rested on the Citizens’ Bank. If he main- 
tained his credit with that institution, he could still retain the presi- 
dency of it, and thereby avail himself of the opportunity that such a 
position afforded to draw oa its resources and obtain its money to prop 
up the sinking condition of his firm and perhaps retrieve its desperate 
fortunes. It is not at all evident that at that time Carriére contem- 
plated failure. He or his firm had so long subsisted on credit only, 
that he evidently believed that by the ingenious methods pursued in 
the past it could continue to do so, and with the help of the bank’s 
means within his reach he might weather the storm and come out 
finally all right. 

The necessity was upon him, therefore, to make some show to the 
bank to avert any suspicion of his real condition that might be deduced 
from his heavy overdrafts, nut only with this bank but in uearly every 
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other bank in the city and in sevetal of the largest banking establish- 
ments of the old world. 

In this great crisis, can we readily believe that Carriére placed those 
January securities with the bank to benefit the bank alone, by paying 
in part his existing debt to it, without ulterior purpose in view looking 
to his own advantage? We cannot reasonably so conclude. The heavy 
drafting that followed this transaction, and the salient fact that after 
this he succeeded in obtaining some $200,000 from the bank, affords 
confirmation strong of the wholly selfish purpose that actuated him in 
this transaction. He was driving a bargain for himself alone. 

Under these circumstances, we are forced to the conclusion that the 
bank should not be held to a constructive knowledge of the insolvent 
condition of A. Carriére & Sons at that time and in the affair in ques- 
tion, and that this want of knowledge protected the bank as relates to 
this transaction; and the same must be held valid and the bank enti- 
tled to keep the securities then received. Jn re European Bank, 5 
Chancery Appeal Cases (Law Reports), p. 358; Lucas vs. Bank of Da- 
rien, 1 Stew. (Ala.) 230, 295; Winchester vs. Railroad Co., 4 Md. 231; 
Barnes vs. Trenton Gas-light Co., 27 N. J. Eq. 33; Peckham vs. Hen- 
dren, 76 Ind. 

On the — day of January, 1804, the bank made a loan of $6,600 to 
one H. Lange. Lange gave his note for the amount and pledged cer- 
tain State bonds as security for the loan. Emile Carriére, without 
authority so far as the record discloses, witlidrew these bonds from 
the bank and substituted for them two promissory notes called and 
described as the Benachi notes. Mr. Lange made no complaint of this 
substitution, so far as we can discover. The bank has never been paid 
this luan. The plaintiff seeks to recover the notes deposited in lieu of 
the State bonds. Lange got full value for the bonds, and the bank 
security was weakened or impaired by the substitution. We conclude 
from all the evidence touching this matter, that it was a bona fide loan 
and that the plaintiff could not legally have deprived the bank of the 
State bonds originally pledged and cannot reach the notes substituted 
therefor. The substitution or its validity is settled by the Brugier 


ease, 37 Ann. 509. 
VI—DESMET TRANSACTION. 


On the 20th of January, 1884, the account of one Emile DeSmet with 
the Citizens’ Bank was overdrawn to the amount of about one hundred 
thousand dollars. This overdraft was by the permission of Emile 
Carriere, then president of the bank, and who acknowledged himself 


responsible for the same. 
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This indebtedness was evidenced by eight promissory notes of De- 
Smet, secured by a mortgage on certain saw-mills at Moss Point, Miss., 
and a pledge of a number of collaterals. These collaterals were held 
by the bank from the time of their delivery to the 12th of May following. 
On that day they were given up to DeSmet, in order that he might 
transfer the mills to Carriére & Sons with the understanding that they 
were to remortgage the property to the bank on receiving title thereto 
from DeSmet. This understanding was carried out on the 14th of the same 
month the transfer was made and the new mortgage executed. This 
arrangement was made at the request of Mr. Miller, the president pro 
fem of the bank, who preferred the obligation and mortgage of the 
Carriéres to that of DeSmet 

Besides the mortgage on the mills given by DeSmet, the bank held 
DeSmet’s note for $41,111 due on the 28th of January, 1884. In part 
settlement of this note on the same day that it matured the bank 
acquired from DeSmet notes amounting to $33,000, and for the differ- 
ence between the discount of their notes, and note owing by DeSmet 
he gave his check in payment. , 

These notes or collaterals were handed by E. Carriére to the cashier 
of the bank, who received them as coming from and belonging to 
DeSmet, and there is no satisfactory proof that the Carriéres had any 
interest in them. 

On the 9th of April, 1884, the overdraft of DeSmet amounted to 
$104,000, and on that day there was a partial settlement between the 
bank and DeSmet. The $38,000 of notes which had been discounted 
for DeSmet were charged back to him. This made DeSmet’s indebted - 
ness, With interests, amount to $145,000, for which sum he gave his 
notes, indorsed by A. Carriére & Sons, secured by pledge of the mort- 
gage notes for $100,000 already held by the bank and the $38,000 notes 
discounted in the previous January as stated, and on that day re- 
charged to DeSmet’s account. To these notes was added a pledge of 
another note of $10,000, making $48,000 of notes held by the bank, 
these notes being known as logmen’s notes. After the transfer of the 
mills from DeSmet to the Carriéres on the 15th of May, already men- 
tioned, a final settlement was made with DeSmet. His indebtedness 
then amounted to 8195,000. 

The Carriéres assumed the payment of this entire sum, and gave a 
new mortgage on the mills to secure the same in lieu of the one pre- 


viously given by DeSmet. 
There can be no question in our opinion that this mortgage was 
valid at least to the amount of $100,000, the amount of the prior mort- 
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gage given by DeSmet on the same property. Beyond that sum, it is 
useless to inquire since the property sold for only $38,000. It is not 
pretended by the plaintiffs’ counsel that this mill property was worth 
more than $70,000. 

The mortgage given by DeSmet on this property was not assailed. 
The transfer to the Carriéres of the mills was, as stated, with the dis- 
tinct understanding and agreement that they would assume the debt of 
DeSmet, and mortgage anew the property, so soon as they received 
title, as security for the debt assumed. The affair cannot well be 
viewed in any other light than the substitution of one debtor and one 
mortgage for another. 

It is, however, urged in opposition to this view of the matter, that 
all the securities connected with this debt of DeSmet did not belong to 
DeSmet, but to the Carriéres, and that the pledging of them to the 
bank was the act of the Carriéres as guarantors of the debt and not the 
act of DeSmet. 

DeSmet was the real debtor to the bank to the amount stated above, 
resulting from his overdraft, and notes of which he was the maker. 
The liability of the Carriéres for the debt was secondary or contingent, 
that of guarantors or indorsers. The collaterals pledged as additional 
security were notes payable to DeSmet, and the evidence of a title to 
any of these securities in the Carriéres is, by no means, satisfactory 
and it is incumbent on plaintiff to prove this. We think, therefore, 
that it is safe to conclude that the transaction touching this debt was 
the act of DeSmet, although made through and by Emile Carriere, who 
felt himself bound for its payment. 

But, suppose that we are mistaken in regard to this, and that all 
these securities belonged to the Carriéres, and that the debt for which 
they were pledged was their debt and in making the pledges of Janu- 
ary and April, 1884, which embraced all these securities, the mortgage 
notes of DeSmet and the collaterals mentioned, Emile Carriére was 
acting for his firm and the pledge was made not for DeSmet’s debt buy 
for the debt of the firm, would such considerations annul the pledge 
and entitle the plaintiff to recover the property and securities ? 

At that time, (the 7th of April, 1884), Emile Carriere still remained 
as the managing partner of his firm, but he had ceased to be president 
of the bank. Mr. Miller became acting president of that institution on 
the 9th of March, 1884, and permanent president ov the 7th of June 





following. 
After the former date, Carriére had nothing whatever to do with the 


bank—he neither had unexercised any authority in its management or 
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administration. Now, were this affair of the 7th of April an undis- 
tinguished pledge or transfer of securities for the overdraft or antece- 
dent debt of Carriére & Sons to the bank, there would be no cause to 
annul the transaction if the bank at the time had no knowledge of the 
insolvency of the firm and this settlement or partial settlement was 
made more than three months prior to the failure of the firm. In fact, 
the securities in which this affair of the 7th of April was founded, had 
been placed with the bank in the preceding January, as shown above, 
and this transaction as well as the subsequent ones of May mentioned, 
of the transfer of the mills to Carriére & Sons and the remortgaging 
them to the bank, related to the transaction in January. All these 
several acts were but parts or details of one transaction having its 
beginning and foundation in January, 1884. . 

At the time of this settlement of the 7th of April, and its complete 
consummation in May, the situation in one very important respect had 
changed. Carriere was po longer president of the bank, and had 
nothing to do with its business or management. He was not acting 
in any double capacity in this affair, but represented himself or his 
firm alone. The bank acted through its then president, Mr. Miller, 
Apart from the question of the insolvency of the Carriéres, the trans- 
action relating to this DeSmet business was unassailable. As before 
stated, there was not then any suspicion of this insolvency on the part 
ot the bank or its officers that we can discover from the evidence, but 
Carriére dealt and was dealt with as a solvent member of a solvent 
firm, and from the circumstance of being then in no manner connected 
with the bank, he stood in the attitude of a stranger to it. 

VIL. 

This brings us to another important question as to whether the 7th 
of April was within the three months next preceding the failure, for if 
it was, the want of knowledge touching the condition of the firm, could 
not save it from the operation of Sec. 1808, R. S.; and this necessitates 
another and further inquiry, and that is, when did the failure of A. 
Carriére & Sons take place? 

That question is, when did the failure of A. Carriére & Sons take 
place ? 

To determine this we must first refer to the law bearing on the dis- 
position of property made by insolvents within three months preceding 


failure. 
That law in the section above mentioned, 1808 R. S., reads thus: 
“That any debtor, who shall be convicted of having, at any time 
within the three months next preceding his failure, sold, engaged or 
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mortgaged any of his goods and effects, or of having otherwise dis- 
posed of the same, or confessed judgments in order to give an unjust 
preference to one or more of his creditors over the others, shall be 
debarred from the benefit of this Act, and the said deeds or acts shall be 
declared null and void; provided, however, that if the purchaser of 
such property shall prove that the said property was either sold or 
engaged to him for a true and just consideration, by him bona fide 
delivered at the time of such deed, then and in that case, the said sale 
and mortgages shall be declared valid.” 

Our first inquiry must be touching the meaning of the term or word 
‘‘ failure” as used in the section. 

The history of the legislation connected with this section is well cal- 
culated to throw some light on this point and will assist us at arriving at 
a proper conclusion touching the true meaning of the term referred to. 

As early as 1808, we find an act entitled: ‘An act for the Relief of 
Insolvent Debtors in Actual Custody, ete.” 

The 17th section of that act is identical with Sec. R. 8. 1808, above 
quoted, except that, instead of the words “ three months previous to his 
failure,” in the latter section, we read “three wonths previous to his 
arrest and imprisonment” in the former. 

In 1817, the legislature extended the benefit of voluntary surrender 
to debtors not imprisoned as well as to those who were, and passed a 
general insolvent law under the title of ‘an act relative to the volun- 
tary surrender of property and to the mode of proceeding as well as 
for the disposal of the ‘debtor’s estates and for other purposes.’” 

This act was reproduced with but slight changes in 1855, and the 
25th section of it ipsissimis verbis constituted the Sec. 1808 R. S. re- 
ferred to. 

Thus it will be seen from the history of this legislation that, the 
provision of this section last named, (R. 8S. 1808) was originally, and 
all subsequent amendments and re-enactments, part of a statute the 
declared object of which was mainly to deal with the cession of prop- 
erty by insolvents, or judicial insolvency. This. word “failure” is 
several times used in other sections of the act, and obviously with no 
other meaning than judicial failure or judicially declared insolvency. 

It is also used in the same sense in the articles of our codes. C. P. 
165; C. C. 3027. 

All bankrupt laws contain a similar provision with our State insol- 
vent laws prohibiting the giving of preferences by the debtor within a 
stated period to the actual bankruptey, and this period dates back 
from the commencement of the proceedings in bankruptey—that is the 
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application of the insolvent debtor for the benefit of the bankrnpt law. 

And in speaking of the importance of thus fixing a definite and 
known limitation in the bankrupt law, the Supreme Court of the Uni- 
ted States, in the case of Mayer vs. Hellman, 91 U.S. 501, uses this 
language: 

“There is sound policy in prescribing a limitatio . of this kind. It 
would be in the highest degree injurious to the community to have the 
validity of business transactions with debtors, in which it is interested, 
subject to the contingency of being assailed by subsequent proceed- 
ings in bankruptcy.” 

Apart from any legal authorities or precedents, reason and a consid- 
eration of the purposes of the statute would teach that the word 
‘‘failure” as there used, does not signify a condition of insolvency 
uncertain and undetermined, but refers to a fact authoritatively fixed, 
an event certain and determined. The statute otherwise would lead 
to the greatest confusion and embarrassment and often to the grossest in- 
justice. It is what may be termed severe in its provisions, a harsh 
law, for it strikes with nullity all contracts giving a preference, although 
the creditor may have acted in the best of faith and in entire ignor- 
ance of the insolvency of his debtor. Such a provision should be 
rigidly construed, and the proscriptive term against the right to con- 
tract should be narrowed down to the shortest limit consistently with 
the language and plain intent of the law. 

It is, however, urged that we must accept in this instance the mean- 
ing of the word as declared in Art. 3556, Sec. 11, C. C., and failure is 
there defined to be ‘the situation of a debtor who finds himself in the 
impossibility of paying his debts.” 

This definition, if it be one, evidently refers not to an established 
fact or known event, but to a mere condition. There is a serious ob- 
stacle in the way of taking this meaning of the term failure used in 
the statute, as illustrated by the facts of this very case. The evidence 
shows that the Carriéres were in a situation to find themselves ‘in the 
impossibility of paying their debts” for months and even years before 
their declared failure. To take such condition as the statutory mean- 
ing of failure, would necessarily imply that contracts made in the 
course of their business, years before their judicial or known insol- 
vency, could be annulled so soon as this condition of insolvency and 
the commencement of it could be found out or disclosed. No such 
contention has ever been set up, and it is palpable that such a con- 
' struction would do violence to the intent and meaning of the law. 
Another consideration presents itself to our minds as leading to the 
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same conclusion. This insolvent law, the section of which we are dis- 
cussing, was a law of universal application, that is, it was applicable 
to all persons in the condition described, without regard to their 
callings or pursuits, and whether they belonged to the commercial or 
non-commercial class. 

Some circumstances—sucli for instance as a protest of his note— 
might be sufficient to make known a failure with respect to a banker 
or a merchant, or others engaged in a commercial business. Whilst a 
like circumstance would be without such significance with regard to a 
planter or others engaged in similar callings. 

An insolvency, judicially declared, would remove all doubt and un- 
certainty, and afford the very highest evidence of the fact of failure. 
[It would place the initial point from which the prescribed term, the 
“tiempo inhabil,” of three months, was to be traced back, beyond all 
controversy. Then the contracts which, under the rigid provisions of 
the statute, were to be stricken with nullity, would be so completely 
hedged in by fixed boundaries as to be of easy ascertainment. 

We are not left alone to reason and conjecture on the rules of con- 
struction to guide our opinions on this point: the courts have not been 
altogether silent on the subject. 

The first case in point is that of Banduc vs. His Creditors, 4 La. 
247. On the 17th of April, Banduc gave a special mortgage to secure 
an antecedent debt. On July 30, three and a half months afterwards, 
he made a cession of his property. It was claimed by some of his 
creditors that this mortgage should be annulled, as having been given 
within three months of his actual and known insolvency, though more 
than three months before his cession or judicial insolvency. The de- 
cision of the lower court sustained the mortgage. On appeal it was 
tried before Chief Justice Martin and Associate Justices Matthews and 
Porter. In the opinion of Justice Matthews we find the following em- 
phatic declaration on this point. He said: 

‘¢Whatever may be the doctrine established by the decisions of the 
tribunals in France, in relation to the time of failure, as recognized by 
the laws of that country, whether it be the period of the actual cession 
of property by an insolvent, or that of his inability to meet his engage- 
ments, as evidenced by the protest of his notes, etc., I consider it use- 
less to inquire, believing, as I do, that the absolute nullity of contracts 
made by a debtor, as fraudulent towards his creditors, and such as our 
insolvent laws declare to be void, are those contracts alone which are 
made within the three months preceding his actual failure and surrender 


of property.” P. 256. 
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It is, however, insisted by the counsel for plaintiff that this expres- 
sion is the opinion of Judge Matthews alone, and should not be 
regarded as authority. 

Judge Martin also read ap opinion in the case, and whilst he does 
expressly announce his concurrence with Judge Matthews on this par- 
ticular point, he must necessarily have concurred with him. Both 
judges agreed that the creditor did not know of the debtor’s insolvency, 
and Judge Martin must also have believed that “failure” meant judi- 
cial failure as announeed by Judge Matthews, since, if he had counted 
the three months as beginning at an earlier date— that of the actual 
(though not declared) insolvency of the debtor, he must have set the 
contract aside on the ground that it was entered into within the three 


months in contravention of the prohibition in the statute. 

Judge Porter dissented on the ground that, though the transaction 
took place more than three months before the cession, and though dis- 
senting, he nevertheless, in the course of his opinion, stated that it 
had always been his impression that “failure” meant judicial failure, 
and was to date from the cession as declared by Judge Matthews, 
though the argument then heard had somewhat shaken his belief on 
this point. 

Since all three of the judges seemed to be in accord on this point, 
although it may not be held the strictest accord, we think the decision 
as relates to this point entitled to due weight. 


The case of Bank of Mobile vs. Harris, 6 Ann. 711, has a significant 
bearing on this point. From the facts of that case the inference is 
plainly deducible that there was an entire acquiescence in the doctrine 
of the Banduc case. A party who was notoriously insolvent, but made 
no surrender of his property, executed a mortgage in favor of his 
brother to secure an existing debt after he had been protested. It was 
attacked on the ground that it gave a preference. 


If the failure of the insolvent was to date from the protest of his 
draft—his actual insolvency—then the mortgage was a nullity because 
given within the three months next preceding actual insolvency 
and protest. The opposing creditor was represented by the most 
learned and distinguished counsel—Messrs. Benjamin & Micou—yet 
no suggestion by them, nor the slightest intimation from the court, 
that the contract was stricken with nullity, because made within the 
prohibited period. On the contrary, the discussion turned and the 
decision rested entirely on the knowledge and bona fides of the pre- 


‘ferred creditor. 
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Again in the case of Martin vs. Drumm, 12 An. 494, the Court said~ 
with respect to this matter: 

“The presumption established by the Act of 1817, re-enacted in 
1855, (R. S. p. 257, § 28), applies evidently only to cases in which pro- 
ceedings are instituted against the insolvent to deprive him of the 
benefit of thé insolvent laws, on the ground of his having given an 
unjust preference to one or more of his creditors over the others.” 

We think we have said enough to make it apparent that the con- 
clusion is well nigh irresistible from these various considerations, that 
failure is not to be taken in the true sense of the statute as dating from 
actual insolvency, protest or other like circumstance, but from actual 
cession or insolvency judicially recognized and declared. 

We have been referred to the recent case of Black, Syndic, vs. 
Richardson Savings Bank and Kennedy, and Seixas, Syndie, vs. Bru- 
gier, as opposed to the conclusion reached by us on this point. None 
of these cases have any direct bearing on this question, for in none of 
them was there any issue raised as to the true meaning of the term as 
found in this section of the Revised Statutes. , 

It is, however, urged that such a construction would be unfortunate, 
inasmuch as it would allow an insolvent debtor too much latitude in 
the disposition of his property and in fraudulent contracts against his 
creditors, and that it would place it in his power to defeat even the 
main object of the law by delaying to make a cession of his property 
or refusing to make one altogether. 

This contention will lose its force when we consider that the credit- 
ors of an insolvent have the right, whenever a state of insolveney 
exists, to compel him to make a cession or surrender. 

The insolvency of A. Carriére & Sons and their cession made on 
the 18th of July, 1884, and the conclusion reached on the point just 
discussed, would subject to the operation of the Statute just considered 
only those transactions between the Carriéres aul the Citizens’ Bank, 
as occurred after the 18th of April, 1884, leaving those before that 
time subject only to the revocatory action. 

The DeSmet transaction having preceded the date above mentioned 
is excluded from the operation of the Statute, and is governed by aud 
subject to the revocatory action alone, and this includes the affairs 
connected with it of May, which. as we have shown, were but parts of 
the same transaction and but the carrying out of the previous under- 
standings or agreements of the previous January and April. 

VIIl. 

Mauuel Escobal pledged to the Citizens’ Bank certain collaterals and 

tweuty-two bales of leaf tobacco to secure two notes given by him to 
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the bank for $8,000 and $5,000 respectively. The lower court main- 
tained the bank’s title to the securities, and there has been no amend- 
ment of the judgment asked for in this respect, and we are therefore 
relieved of the further consideration of the transaction. 

Escobal had overdrawn his account with the bank for several years, 
with the permission of Emile Carriére. On the 29th of March, 1884, 
the overdraft amounted to $111,984, and for which Emile Carriére 
acknowledged himself responsible, and Carriére & Sons furnished their 
four notes to the bank to cover said amount; securities were pledged 
and discounted as before, and a check drawn by the Carriéres in favor 
of the bank for the proceeds. Escobal’s account was thus closed. The 
Carriéres were to pay the debt and Escobal was released. 

The release of Escobal by the bank was a good and sufticient con- 
sideration for this transaction with the Carrieres. It does not require 
a moneyed consideration to protect the contract from the operation of 
Section L808, R. S., or the reach of the revocatory action. Any legal 
consideration will suftice. Their assumption of Escobal’s debt, whereby 
the bank released him from liability, was a good and sufficient consid- 
eration for the contiact, and we see no reason to question its validity 
or the title of the bank to the securities received under it. 

Even, however, if the consideration was not sufficient. and contem- 
poraneous, but was nothing more nor less than a transfer or pledge 
for an antecedent debt, it cannot be annulled for reasons given with 
respect to the DeSmet affair. The same principles and reasons apply 
to all transactions between the parties occurring in the interval pre- 
ceding the 18th of April, 1884, and the 9th of March of the same year, 
the date when Mr. E. Carriére retired from the presidency of the bank, 
which includes the pledges of the 12th of March, as well as those of 
the 29th of March and 7th of April, specially mentioned above. 


IX. 


There is some mention made in the opinion of the judge a quo in 
the record, of a pledge of the 7th of June, I8e4. [t does not seem to 
be an object of much contention, since it is not mentioned in the brief 
of plaintiff’s counsel, and briefly referred to by one of defendant’s 
counsel. It consisted of the discounting of a number of collaterals 
received by the bank under its several pledges, and putting the pro- 
ceeds to the credit of Carriere & Sons. This was done by direction of 
Mr. Miller, the president, as explained in his testimony after the death 


of Mr. A. Carriére, so us to close the account. It has no signiticance 


or bearing whavever that we can see upon the issues in the case. 
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X. 

On the 23d of April, 1884, Mr. E. Carriére, by permission, withdrew 
some of the securities acquired by the previous pledges and substi- 
tuted other paper in lieu of them. These substitutes are claimed by 
the syndic. We think the substitutes took the same status of the notes 
withdrawn, and the bank held them by a right equal to that entitled 
to hold the original. The substitution is covered by the Brugier case, 
37 Ann. 509. 

This completes the review of all matters and issues presented in the 
case, the examination of which has consumed much time and involved 
great labor. 

It is therefore ordered, adjudged and decreed that the judgment of 
the lower court be affirmed in the following particulars, to wit: 

1. In so far as it maintains the validity of the pledges executed by 
A. Carriére & Sons to the Citizens’ Bank of March 19, 1883, and Feb- 
ruary 15, 1884, and recognizes the title of bank to the securities 
received under them. 

2. In so far as it maintains the right of the bank to hold and retain 
the other securities mentioned, designated and described in the opin- 
ion and judgmeut, whether embraced or included in said last mentioned 
pledges or net. 

3. In so far as it rejects the demand of plaintiff to the bonds of the 
St. Louis, Atlantic, Canal and Transportation Company, and the dispo- 
sition made in the decree respecting them. 

That in all other respects it is further ordered, adjudged and decreed 
that the judgment appealed from be annulled, avoided and reversed, 
and the plaintiff’s demand be rejected with costs of both courts. 


Bermudez, C. J. coneurs in the decree. 





CONCURRING OPINION. 

PocuE, J. While I concur in the decree rendered in this case, 1 am 
not in accord with all the reasons contained in the opinion as adopted 
by the majority of my associates, and | therefore rest my concurrence 
on the following considerations : 

The essence of success in all actions intended to abrogate contracts 
entered into by insolvent debtors, at the instance of one or more of 
their creditors, is the intention of the debtor to injure some of the cred- 
itors and to benefit others. 

In the revocatory action, the intention must be proved against both 
the preferred creditor and debtor, together with knowledge of the 
creditor touching the state of insolvency of his debtor. 
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In the action under Section 1808 of the Revised Statutes of 1870, it is 
sufficient to prove the intention of the insolvent debtor in the contract 
assailed, to give an unjust preference to one or more of his creditors 
over the others, without any proof of either knowledge or intention on 
the part of the preferred credito. 

A careful consideration of all the facts connected with the numerous 
transactions assailed in this case, has forced on my mind the clear 
conviction that, in all the contracts between the Citizens’ Bank and 
the firm of A. Carriere & Sons, through the instrumentality of Emile 
Carriére, either when he was acting in his dual capacity or when he 
was dealing as the manager of his firm with his successor as president 
of the bank, Emile Carriére never was animated with the least inten- 
tion of benefiting the bank. 

The record shows, beyond any reasonable doubt, that for several 
years previous the firm of A. Carriére & Sons was alarmingly insolvent 
to the full and almost exclusive knowledge of Emile Carriére, who 
found in the bank and its funds the only means of sustaining the 
waning credit of his firm both at home and abroad, but principally 
with their foreign correspondents. 

Now, in order to quiet the alarm, and to lull the lurking suspicion of 
the directors of the bank, which were gradually arising from the un- 
reasonable overdrafts, and from his suretyship on account of the 
ravenous demands of dangerous customers, such as DeSmet and 
Escobal, he quickly heeded the warnings of the cashier, and reduced 
his overdrafts by sundry contracts of pledge; but it is clear to my 
mind that he was not actuated with any motive to enhance the condi- 
tion of the bank as a creditor, but that his simple and very apparent 
purpose was to pave his way to other overdrafts and to a constant 
bleeding of the bank of its resources. 

By those means, his true intention was concealed, a false sense of 
security was created in the minds of the managers of the bank, and 
his double dealing game was successfully played until the occurrence 
of the fatal catastrophe; the death of his father, opened the eyes of 
all, and burst his ingenious bubble. 

The result was that, at the date of their failure, while the indebted- 
ness of the firm to the bank, had assumed a different form, it had not 
been practically affected to the advantage of the bank, but that, on 
the contrary, that corporation was one of the heaviest sufferers in the 


disaster. 
“The record shows that, on the wake of each of the pledges made to 
the bank, the firm of A. Carriére & Sons invariably drew repeated 
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and immense amounts of cash, which had the effect of swelling the 
amount of their indebtedness to the bank, on that score, to an extent 
exceeding the amount of their original overdrafts. 

I therefore conclude that through and by means of the multifarious 
transactions included in plaintiff’s attack, there was no intention of 
benefiting the bank on the part of Carriére, and that practically no 
such effect can be attributed or traced to any of the contracts which 
have been subjected to judicial test in this controversy. 

Entertaining these views, I find no necessity for the discussion of 
the vexed questions of the knowledge of the agent as an equivalent to 
the knowledge of the principal, and of the date from which the three 
months contemplated by Section 1808 should be computed. Hence | 
take no part in the discussion of either of these questions, and I am 
not committed to the views of the majority therein. 








No. 9704. 
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Although the court may have refused to permit the prosecuting officer to introduce other 
evidence after the case has been closed, yet when the jury requests to be permitted to 
have the prosecuting witness brought before them for the purpose of examining the 
nature and locality of his wounds and of questioning him in relation thereto, it lies in 
the discretion of the judge to grant the request and such permission is not error. 

When the defense offers to question the Stace’s witness with a view to ascertain whether or 
not he has been a penitentiary convict, for the purpose of establishing his incompetency, 
and the question is ruled out on the ground that the record is the best evidence, and 
when no objection is made at any time to his competency, and the record, though claimed 
to be in the trial court, has never been produced on the trial or on motion for new trial, 
we must presume that there was no foundation for such objection, and that even if the 
court committed error, it was immaterial and no ground for reversal. 

Where the counsel on either side puts to his own witness a question grossly leading and 
seeking to elicit evidence in itself inadmissible, the judge has the right to interfere and 
prevent such proceeding, even in absence of objection by opposing counsel; and such 
action furnishes no ground for reversal, if the ruling was otherwise correct. 

A witness in a criminal case has the privilege of declining to answer a question which tends 
to criminate himself; and when he claims this privilege the judge is right in declining 
to compel him to answer. 

In an indictment for shooting with a dangerous weapon with intent to murder, under Sec. 
791, R. §,, although it is not necessary expressly to charge an assault, yet as an assault 
is necessarily implied in the charge, the setting of it out is innocent surplusage, and the 
larger crime being otherwise properly charged, a conviction thereof will be sustained. 

- The indictment containing in its caption and commencement a full description of the State, 
parish and judicial district, the charge that the crime was committed in the ‘State, 
parish and district aforesaid,” is a sufficient laying of the place. 
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EAL the First District Court, Parish of Caddo. 
& Tlicks, 


M. J. Cunningham, Attorney General, for the State, Appellee. 
J. B, Slattery for Defendant and Appellant. 





The opinion of the Court was delivered by 

FENNER,J. The errors charged are presented on four bills of excep- 
tion and a motion in arrest of judgment. 

1. The first bill was taken to the ruling of the court in permitting 
the jury, at their own request, to have the prosecuting witness recalled 
after the evidence was closed, and to strip and exhibit the location and 
nature of his wound, and to be questioned by the jury concerning the 
same. 

The objection was based on the ground that the judge had previ- 
ously refused permission to the State to introduce the same evidence, 
after closing its case, and that the jury could not thereafter call for it. 
The judge states that his ruling against the State was on the technical 
ground that the evidence was not in rebuttal, and that such technical 
rule did not apply to the request of the jury, who were entitled to 
information on points whick they considered essential to the under- 
standing of the facts of the case. Irrespective of the correctness of the 
first ruling of the judge, he committed no error in the ruling complained 
of. This Court has heretofore held that ‘it was a matter to be left to 
the sound discretion of the judge, whether he would, after the State 
announced that it had closed, and before argument began, allow fur- 
ther evidence.” State vs. Colbert, 29 Ann. 715. 

Mr. Bishop aftirms the same principle thus: “It is the general rule 
that, after the prosecuting officer has announecd the evidence closed 
on his side, other evidence, not rebutting, cannot be introduced against 
the defendant; but, in various circumstances, the court, in its discre- 
tion, will allow a departure from this rule.” Bish. on Cr. Proc. § 966. 

The evidence being intrinsically proper, there could not be a better 
ground for the exereise of this discretion than the request of the jury. 
See also, Wharton Cr. Pl. and Prac. § 707. 

There was no necessity for re-swearing the witness, wio remained 
under the oath originally taken. 

2. The next bill recites that “the prosecuting witness, Collins, after 
testifying that he had been in the penitentiary and had been sent from 
Caddo parish, was asked by the defense, to enable them to find the 
judgment of conviction, as there was no index to the criminal docket, 
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‘how long it was since he had left the penitentiary,’ to which question 
the district atiorney objected, and the objection was sustained.” 

The judge states that the witness had said ‘he had been in the pen- 
itentiary right here—not convicted and sentenced to the penitentiary.’ 
Considering that the object of the question, as stated in the bill, was 
simply to lay foundation for objection to the competency of the wit- 
ness; that no objection was ever made to his competency; that the 
record of his conviction way not thereafter produced either during the 
trial or even on motion for new trial, it is fair to presume that there 
was no foundation for such objection, and that the ruling of the court, 
even if erroneous, worked no injury. 

3. The next bill was taken to the action of the judge in interrupting 
a witness of the defense and preventing him from answering a question 
propounded by defendant’s counsel and not objected to by the prose- 
cuting attorney. 

The question was as follows: *‘ From your knowledge of the charaec- 
ter of both parties ane the action of the prosecuting witness during the 
difficulty, did you think the life of the defendant was in danger, and 
was the defendant justified in believing his life was in danger?” 

The judge states that he considered the question as objectionable, 
both because it was clearly leading and because it elicited a mere opin- 
ion of the witness; that the witness was unscrupulous and showed a 
desire to exculpate the defendant regardless of truth; and that, not- 
withstanding the neglect of the district attorney, he felt it his duty to 
interfere in the prevention of such leading questions and the exelu- 
sion of such illegal testimony. He further intimates that it was not the 
first instance of the kind, saying that “the trial was becoming a farce,” 
and that “his object was to call to the mind of counsel that the court 
was not the place to act farces in.” 

The question was grossly leading, to which the affirmative answer 
would respond us a mere echo of the words aud ideas embodied in the 
question. 

Moreover, the testimony itself sought to be elicited was improper, as 
not stating actual facts from which the jury might form its own opin- 
ions, but expressing merely the opinion of the witness based on facts 
not disclosed. State vs. Paree, 37 Ann. 268; State vs. Coleman, 27 
Ann. 691; Wharton Cr. Ev. § 457; State vs. Rhoads, 29 Ohio St. 171; 
Haynie vs. Baylor, 18 Tex. 498. 

The gravamen of the complaint, however, seems to be that, in absence 
of objection by the district attorney, it was improper for the judge 
to interfere. We dissent entirely from this view. A trial is not a mere 
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lutte between counsel, in which the judge sits merely as an umpire to 
decide disputes which may arise between them. It is his duty to see 
that the trial is conducted lawfully and fairly, to contribute to the elic- 
iting of the truth and, as we recently said, ‘‘to take care that neither 
party shall suffer unlawfully.” State vs. Green, 36 Ann. 186; State vs. 
McGee, Id. 206. 

Thus, he may supplement the deticiencies of counsel on either side, 
by putting questions to witnesses which they have omitted, and, it is 
said, by recalling witnesses, who have been dismissed, for further ques- 
tion, and, in England at least, even by calling and examining a witness 
whom neither side has called. Wharton Cr. Ev. § 452. 

We think, therefore, he has equal right, of his own motion, to require 
counsel ov cither side to put their questions in legal form, aud to pre- 
vent the introduction of improper evidence, whether objected to by 
opposing counsel or not. 

A trial is not intended as a mere test of the capacity of counsel, but 
has the higher objects of eliciting truth and securing justice. The 
rules of evidence have been tramed with the view of advancing these 
objects, and, when they are violated, it is the privilege and duty of the 
judge to enforce them. 

4. The next bill was to the refusal of the judge to compel a witness 
to answer the question: “From whom did the defendant obtain the 
pistol with which he did the shooting?” 

A former witness had testified that the pistol was obtained from this 
witness, and the question was objected to as tending to criminate him. 
The judge having explained his privilege to the witness, the latter 
declined to answer the question on the ground that the answer would 
criminate him. The objection of the district attorney was perhaps in 
itself untenable, as the witness might have waived his privilege; but 
as he claimed the privilege, the judge did not err in refusing to com- 
pel him to answer. State vs. Cook, 20 Ann. 145; Greenleaf Ev. § 451; 
Constitution 1879, art. 6. 

5. The motion in arrest is based on two grounds: Ist. That the 
indictment does not charge any crime greater than an assault, while 
he was convicted of shooting with intent to murder; 2d. It does not 
allege the time and place where the shooting took place. 

Both grounds are untenable. The indictment charges that accused 
“did make an assault with a dangerous weapon commonly called a 
pistol, and did shoot said Collins with intent then and there, him, the 
said Collins, wilfully, feloniously and of his own walice aforethought, 
to kill and murder.” 
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The charge contains all the elements of shooting with intent to mur- 
der, as described 1n Section 791, Revised Statutes; ard, though it was 
unnecessary expressly to charge the assault, yet as an assault was 
necessarily implied in such a charge, the setting of it out was innocent 
surplusage. 

As to the time, it is very clearly laid as on the second day of Janu- 
ary, 1886; and as to place, the indictment, containing in its caption 
and commencement the words, ‘ State of Louisiana, Parish of Caddo, 
First Judicial District,” charged the crime to have been committed ‘in 
the State, parish and district aforesaid.’ This is sufficient. 


Judgment aftirmed. 
Todd, J. takes no part. 








No. 9735. 
TueE STATE EX REL. F. L. Gates vs. TAYLOR BEATTIE, JUDGE. 

1. Itis the duty of a judge recusing himself upon grounds other than personal interest in 
the suit, to appoint a lawyer, having the qualifications of a judge, of the district in 
which the recused case is pending; and if no lawyer can be obtained at the term of the 
court at which the recusation is declared, the judge shall immediately appoint some 
judge of an adjoining district to try the case. 

2. Inthe event the recused cause shall not have been tried within nine months from the date 
of the recusation, it shall be the duty of the district judge to order the transfer of the 
case to the district court of the nearest parish in the adjoining district, the judge of 
which is competent to try the case. 

‘3. In case of such transfer of the suit, the judge of the court to which the transfer is 
made has as full and complete authority and jurisdiction over the same as if it had ori- 


ginated in that jurisdiction. 


A PPLICATION for Prohibition. 


D. Caffrey, Foster & Southon and A. C. Allen for the Relator. 


Breaux & Hall and EF. Simon for the Respondent. 


The opinion of the Court was delivered by 

Watkins, J. This is an application for a writ of prohibition to 
restrain the respondent judge from any further proceeding with the 
trial. of the suit of Theodore Fontelieu vs. F. L. Gates, the relator, 
which is a suit contesting defendant’s right to the oftice of judge of the 
Twenty-first Judicial District. 

Relator avers that plaintiff Fontelieu entered his recusation in that 
suit—he being at that time judge of that district—on the ground of 
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personal interest, and referred the case to the judge of the Twenty- 
fifth Judicial District; that he in turn transferred said suit to Nine- 
teenth Judicial District, in which Judge F.S. Goode presided ; that 
the Governor appointed B. F. Winchester to fill the vacancy occasioned 
by the death of Judge Goode, and he recused himself on the ground 
that he had been consulted as counsel, and appointed the respondent 
Judge of the Twentieth Judicial District to try the case, and he has 
undertaken the trial thereof. 

Relator avers “that Judge Taylor Beattie is entirely without authority 
to try said canse, and that Judge B. F. Winchester was entirely without 
authority to appoint him to try it. 

“Your petitioner says that when the said Judge Winchester ordered 
the appointment of Judge Beattie to try said cause, he, through coun- 
sel, excepted to the order on the ground of want of authority of Juage 
Beattie, and the further ground of there being in the district four law- 
yers having the necessary qualifications to act as judge pro hoc,” and 
that respondent judge is incompetent to try the cause, and that the 
recused Judge Winchester should have selected and appointed one of 
the attorneys of the Nineteenth Judicial District, having the neces- 
sary qualifications to try the same. 

Respondent judge for answer returns “‘ that in his opinion the ree- 
usation of Judge Winchester and the appointment of your respondent 
were in strict accordance with law,” and he proceeded thereunder. 

The defendant’s bill of exceptions taken in the case of Fontelieu vs. 
Gates shows that, after recusing himself, Judge Winchester tendered 
the appointment of judge pro hac vice to A. C. Allen, Esq., an attor- 
ney-at-law having the necessary qualifications of a judge of the dis- 
trict court, for the parish, to try the case, and that said A.C. Allen 
thereupon declined to accept the appointment;” and the judge tendered 
the appointment “to P. H. Mentz, Esq., an attorney having the neces- 
sary qualifications, who likewise declined; whereupon his honor 
entered an order appointing Judge Taylor Beattie of the Twentieth 
Judicial District Court to try the case.” 

This order was excepted to by the relator, as defendant in the suit 
of Fontelieu vs. Gates, “on the ground that, in the Nineteenth Judi- 


cial District four lawyers having the necessary qualifications to try 
the case, to-wit: Geo. B. Shepherd, Septime Lanaux, Lucius Southon, 
Tobias Gusham, and Emile Burgh, could be called, or one out of their 
number could be appointed to try the case; and on the further ground 
that the Statute requires and orders the judge to appoint a lawyer, 
whenever he is recused, except for causes of interest,” and that the 
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judge recused had no discretion in the matter. The recused judge 
assigns as his reason for appointing the respondent that “the court 
appointed every qualified lawyer at the bar of St. Mary, except Mr. 8. 
Lanaux, who resided in Morgan City, and who was not present, before 
appointing Judge Beattie of the adjoining district.” This bill of ex- 
ceptions is annexed to and filed with the respondent’s answer. 

To us, the recusation of Judge Bb. F. Winchester and his selection 
and appointment of respondent were in strict conformity with the 
provisions of Sec. 2 of Act 40 of 1880, which reads as follows, viz: 
“ That in cases in which a district judge shall be recused, except for 
cause of interest, he shall, for the trial thereof, appoint a lawyer having 
the qualifications of a judge of the district court, in which the recused 
case is pending, and if no lawyer having the necessary qualifications 
can be obtained at the term of court at which the recusation is declared, the 
judge (recused) shall immediately appoint some district judge of an ad- 
joining district to try the case, who shall be notified of his appoint- 
ment, ete. ;” and he shall, as early as practicable, go to the court at 
which the recused case, for the trial of which he shall have been 
appointed, is so pending and there try and determine the cause. 

The relator’s counsel, with great earnestness and ingenuity, argue 
Judge Winchester’s “entire want of authority to appoint” Judge 
Taylor Beattie, and the latter’s want of authority to act under said ap- 
pointment and try said cause, for the reason that, Judge Winchester was 
himself a judge ad hoc, and the legislature had not given him such power ; 
and that this case presents a casus omissus, not provided tor by Act 
40 of 1880, or any other law of this State ; and insists ‘‘ that the judge 
ad hoc appointed under section 5 of that act has not the same power 
as the judge appointed under sections 2 and 3; nor does he proceed to 
try the case in the same manner.” He further contends that, when 
Judge Goode died and his successor, Judge Winchester, recused him- 
self, there was an end of the tegislative grant of jurisdiction, and the 
case is at a standstill, until the legislature affords relief. 

Counsel for the relator places strong reliance upon Jarnau vs. 
Chopin, 6 La. 130, in which he claims, Judge Martin, as the court’s 
organ, announced a similar principle as controling a similar case. 

In that case the sole question presented for solution was, whether 
the court below erred in refusing an order of reference of the cause to 
the judge of an adjoining district, it appearing that both the district 
judge before whom the case was pending, and the judge of the parish 
in which the court was sitting, had been employed and consulted in 
the cese. The motion was grounded on the first section of an act 
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passed in 1822, but which the court held to have been repealed by a 
statute enacted in 1824, which ordered reference of such cases to the 
parish judge. 

The court ruled that the judge before whom the cause originated, 
and that one whom the law calls in his stead, being both incapacitated 
from acting, the appellant is precisely in the same situation, in which 
he would have been, under the act of 1822, if the judge of his own 
and of the two neighboring districts had been incapacitated. Hibs, 
then, would be a casus omissus in the law, and remediable by the 
legislature only. 

The act of March 23, 1880, is much more ample than was that of 
1822. Section 5 of the former statute does not, in our opinion, pro- 
vide for the selection or appointment of a judge ad hee as relator’s 
counsel contend. It is in these words: 

“That when any recused case, for the trial of which a district judge 
has been appointed, as provided in sections 2 and 3 of this act, has 
not been tried in nine months from the date of the recusation, it shall 
be the duty of the district judge to make transfer of such cause to the dis- 
trict court of the nearest parish of an adjoining district, the judge of which 
was competent to try the case, ete.” 

An examination of State ex rel. Fontelieu and others vs. Conrad 
DeBaillon, Judge, 37 Ann. 393, will show that the defendant judge, to 
whom the cause had been originally transferred, failed to try the same 
during the prescribed period of nine months and said cause was there- 
after transferred to the Nineteenth Judicial District Court for the 
parish of St. Mary, and where it now resides. 

The suit having been regularly transferred to the Nineteenth Judi- 
cial District Court for the parish of St. Mary, under the provisions of 
the Act of 1880, it is quite as much under the control and jurisdiction 
of that court as any suit originally instituted within that territorial 
jurisdiction. 

Judge Goode having died, Judge Winchester was appointed and 
took his place and stood in his place, and was and 1s fully vested with 
all the jurisdiction and authority that his predecessor, Judge Goode, 


possessed, 

Having a recusable interest in the case of Fontelieu vs. Gates, as an 
employed attorney-at-law, he made and entered an order of recusation 
and appointed the respondent judge to come into his court and try the 
cause. In this we think he was correct. 

On the other branch of the case we deem it sufficient to add that 
sec. 2 of act of 1880, makes it the duty of district judges who are thus 
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recused “to appoint a lawyer having the qualifications of a judge of 
the district court in which the recused case is pending, and if no lawyer, 
having the necessary qualifications can be obtained at the term of the 
court at which the recusation is declared, the judge (recused) shall imme- 
diately appoint some district judge, etc.” 

The statute does not say a lawyer of the judicial district, but a law- 
yer having the necessary qualifications of a judge of the district court 
in which the recused case is pending. In case such a lawyer cannot be 
“obtained at the term of the court at which the recusation is declared the 
judge (recused) shall immediately appoint some judge. 

This statute was intended to facilitate and speed the trial of causes 
in which the trial judge may have a recusable interest. It certainly 
does not contemplate the recused judge delaying the trial until he had 
first tendered the appointment to every competent lawyer of the judi- 
cial district, before he should appoint a judge of an adjoining district. 

It is, therefore, ordered and decreed, that the restraining order 
granted be rescinded and set aside, and that a perpetual prohibition 


be refused. 





No. 9571. 


BripGET TAGUE vs. RoyaAL INSURANCE COMPANY OF LIVERPOOL 
AND LONDON ET AL. 


No appeal lies to this Court in a case in which plaintiff claims less than $2,000, on distinct 
contracts, from each of several defendants, not bound jointly or severally, though tive 
in number, and the claim against each nears $1,000, aggregating together some $5,000. 
Consent cannot confer jurisdiction ratione materia. 


PPEAL from the Civil District Court for the Parish of Orleans. 
P ip Tissot, as 


J. Timony for Plaintiff and Appellant. 
Breaux & Hall tor Defendants and Appellees. 


The opinion of the Court was delivered by 

BERMUDEZ, UL. J. We have no jurisdiction ratione materia over this 
controversy. 

The plaintiff sues on five different insurance policies, to recover from 
each of the five defendant companies a sum less than one thousand 


dollars. 
The companies, if bound, are liable neither jointly nor severally for 


the same amount. 
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The insurance was effected separately on property valued at $5,000, 
one-fifth in each company. 

It has been held, in similar cases, that jurisdiction did not attach. 
4 R. 319; 5 N.S. 87. 

In the earlier case, the Court said: ‘ The attempt made by this mode 
of proceeding to obtain a review of these judgments and to have their 
nullity established, is an attempt to have that done indirectly which 
the law will not permit to be done directly.” 

In the last case, the Court said: **The appellants contend that, as 
the plaintiff has joined them in the same suit, he has himself made a 
case, which authorizes them to appeal. We are of a diflerent opinion. 
If a separate suit had been instituted against each appellant, * * = * 
it is very clear no one of them would have been entitled to an appeal, 
and we do not see that the joining of them in one suit makes any dif- 
ference as to their rights. If they thought their rights endangered by 
being all joined in the same suit, the appellants ought to have objected 
in the lower court and not have reserved their objections for this 
tribunal.” 

This doctrine has since been uniformly recognized and applied. 5 
R. 120; 10 Ann. 78; 28 Ann. 172; 30 Ann. 609; 33 Ann. 806. 

It is a principle too firmly settled to be questioned, that, however 
formal or disguised, consent cannot confer jurisdiction ratione materia: 

In the instant controversy, the plaintiff does not ask a judgment for 
a sum “exceeding two thousand dollars;” but for $970 only, against each 
company named. 

This Court can therefore in no possible aspect render a judgment 
exceeding the lower limit of its jurisdiction against either or all the 
companies, between whom there exists uo privity and who are bound, 
if liable, neither jointly nor severally. Const. Art. 81. 

It is therefure ordered and decreed that the appeal to this Court be 


dismissed with costs. 








No. 9708. 
THE STATE OF LOUISIANA Vs. WILLIE SAMUELS. 


An information under Section 792 ef the Revised Statutes, which charges that the accused 
wilfully, feloniously and of his malice aforethonght * * shot into and among a crowd 
with intent to kill and murder some person or persons, is not bad for duplicity. 

The description of the animus of the shooting is suflicient to qualify the intent to commit 
murder. 

Thé information is not deticient for using the words ‘nto and among instead of the word at 
used in the Statute. It is not deticient because it does not in terms charge an assault, 


when it appears that other words used contain the necessary ingredients of an assault. 
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A. PPEAL from the First District Court, Parish of Caddo. 
a Hicks, J. 





M. J. Cunningham, Attorney General, for the State, Appellee. 
E. H. Randolph and J. W. Jones for Defendant and Appellant. 





The opinion of the Court was delivered by 
PocuE, J. Defendant seeks relief from a conviction under charge 
that “‘ with force and arms, into a crowd of persons assembled together 


at a circus * * * * with a certain dangerous weapon commonly 


called a pistol, wilfully, feloniously aud of his malice aforethought, 
(he) did shoot among and into, with intent to kill and murder some 
person or persons unknown, * * * 

The first point submitted is a motion to quash the information on 
the ground that it charges no crime under the laws of this State, and 
further, if there is such offence, it is bad for duplicity. 

A complaint that no offence is charged, and that two offences are 
charged in the same information, is manifestly more hypereritical than 
definite or consistent. Hence on appeal a more logical course has been 
adopted by counsel, and the first ground of the motion is abandoned. 

On the alleged defect of duplicity, we find that the information is 
brought under section 792, Revised Statutes, which provides that, 
“whoever shall assault another by wilfully shooting at him, or with 
intent to commit murder, rape or robbery, shall be,” ete. 

It is plain that the Statute contemplates several distinct offences, 
which are disjunctively enumerated, and our jurisprudence has long 


since and uniformly sanctioned pleadings under which one or more of 


the offences denounced by that very Statute can be cumnlated in the 
same count of the indictment or information, when it appears that 
they are connected with the same transaction and constitute but one 
act, as shown by the information in this case. State vs. Faut, 2 Ann. 
§37; State vs. Markham, 15 Ann. 498; State vs. Richards, 33 Ann. 
1294, and authorities cited in the last case. 

The motion to quash is therefore devoid of all merit. 

In a motion in arrest, the defendant urges three other objections to 
the information under which he was convicted. 

1. That the information fails to specifically allege an assault, and 
that under section 792 an assauli is of the essence of the crime therein 
denounced. 

It is true that the information does not contain the word assault, but 
it is equally true that the language used in the information contains 
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the necessary ingredients of an assault, and no rule of law requires 
that criminal pleadiags should contain the identical words of the Stat- 
ute, provided the true meaning thereof be unequivocally found in the 
bill or information. 

2. He next contends that the information contains no averment of 
a felonious intent to murder. 

The manner of the shooting, which is the substantial charge in the 
information, is described to be felonious, wilful and of his malice afore- 
thought, and that description covers and sufficiently qualifies the 
alleged intent to commit murder. State vs. Bradford, 33 Ann. 921; 
State vs. Murphy, 35 Ann. 622. 

3. He also complains that the charge is of shooting into and among 
a crowd, instead of following the language of the Statute, which uses 
the words shooting at. 

We can hardly conceive the purport of this objection, for it appears 
to us that shooting among and into a crowd, conveys the idea of a more 
dangerous or offensive shooting than would be conveyed by the words 
shooting at. There is no force in the contention. 

If for no other purpose but to avoid idle discussion, a more vigorous 
compliance with the terms of the statute, by prosecuting officers, would 
be advisable, and would doubtless enhance a speedy administration of 
justice. 

Although the author of the information in this case managed to con- 
vey with sufficient legal precision the idea of the charge which he 
intended to prefer, yet the style of the instrument is so loose and 
clumsy that it suggested some reasonable doubts of its real meaning, 
und it has necessitated labor which might have been easily avoided | 

Other means of defense have been resorted to in the district court, 
but they are not insisted on before this Court; counsel having re- 
stricted their efforts to sustain their motions to quash and in arrest. 


Judgment atlirmed. 








No. 9610. 
THE STATE OF LOUISIANA VS. GABRIEL GONSOULIN. 


In order to set aside the venire, aceused must point ont and establish some material ille- 
gality in the drawing and shew some material injury to himself. 

A man living near the line between two parishes is a lawful juror in that parish in which 
he is a registered voter and claims his residence, when the line has net been legally and 
definitely settled, and it is not positive which side it would place him on when so estab- 
lished. 
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The jury is presumed to be legally composed, and he who asserts the contrary assumes the 
burden of proof. 

Applications for a change of venue are largely within the discretion of the trial judge. 
action may be reviewed by this Court, but his conclusion relating thereto will not be 


Ilis 


disturbed unless it clearly appears that he has misapplied the law or the facts. 

To entitle accused to a change of venue, the prejudice against him must be so general 
throughout the parish as to render it impracticable for him to get a fair and impartial 
trial. 

The fact that a justice of the peace hears rumors of an offense in the neighborhood does not 
show that such offense was *‘made known” to him, so that prescription will begin to 
run in favor of the offender. To have that effect it must be made known by affidavit 
before him. R. 5S. 986, 2058. 

After the evidence is closed on the trial of a motion in wh.ch the evidence is taken down, 
the trial judge may allow a witness to correct his statement as taken down, without re- 
opening the evidence so as to be compelled to hear other and further evidence. 

The declarations of accused made, not at the time of the commnssion of the offense, but sub- 
sequently in reply to the charge against him, wre not part of the res gestw; they are self- 
serving and inadmissible. 

The fact that unexpected evidence was adduced furnishes no Jegal ground for a new trial. 
Wh. Cr. Pl. and Pr. § 884. 

Accused is not entitled to a new trial because he or his counsel made a mistake in not ad- 
ducing his entire evidence at the proper time. Wh. Cr. Pl. and Pr. §§ 276, 877. 

Courts have always the right to correct their minutes so as to conform to the facts, espe- 
cially when such facts are within the personal knowledge and recollection of the court. 


Tt is not essential that accused should be present at the filing and trial of motions and pleas 
It is sufticient if the 


not involving the question of guilt or inrocence on the merits. 
32 Ann 


minutes show his presence at the arraignment, trial, verdict and sentence. 
560; 34 Ann. 121: 35 Ann. 9. 
oa from the Twenty-first District Court, Parish of Iberia. 
F Gates, J. 


M. J. Cunningham, Attorney General, and C. H. Mouton, District 
Attorney, for the State, Appellee. 


Breaux & Renoudet and A. Fontelieu tor Defendant and Appellant. 


The opinion of the Court was delivered by 

Topp, J. The defendant having been convicted of larceny was sen- 
tenced to eighteen months imprisonment at hard labor, and appeals. 

To support his appeal, he cites numerous alleged erroneous rulings 
of the trial judge, as set forth in several bills of exception. 

Ist. The first is to the overruling a motion to quash the venire, on 
account of alleged irregularities in the manner of drawing the same. 

We have closely examined the irregularitiss pointed out, but we do 
not find them of sufficient gravity to vitiate the proceeding. Above 
all, we do not find that any of the acts complained of were perpetra, 
ted in fraud of the rights of the accused and calculated to work an 
irreparable wrong upon him, and unless they are of such character the 
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court is without authority to set them aside and annul the subsequent 
proceedings of the prosecution. We are not compelled to accept as 
conclusive the oath of the accused that the irregularities charged were 
either fraudulent or intended or calculated to inflict an irreparable 
injury. 

The motion was therefore properly overruled. Section 10 of Act 44 
of 1877; 33 Ann. 1362-1415. 

2d. The next complaint, seasonably made in the lower court, was 
that the grand jury that found the bill was illegally constituted, be- 
cause one of the members thereof was not a resident of the parish in 
which the prosecution was instituted. 

The member in question lived near the dividing line between the 
parishes of Iberia and St. Martin, that is near where such line should 
run, for in point of fact no such line had ever been established or sur- 
veyed. The evidence left it in doubt in which parish the party had 
his residence. He was a registered voter in the parish of Iberia, where 
he satas a grand juror. To have registered he must have taken the 
registration oath and sworn that he was a resident of that parish, and 
the judge was therefore justified in his ruling. There was no error on 
this point. It was incumbent on the defencant to make good his com- 
plaint and he failed to do so by conclusive evidence. 

3. There was a motion for a change of venue, which was denied. It 

was largely addressed to the discretion of the judge, and we are satis- 
fied that his discretion was soundly exercised in this instance, since a 
review of the testimony fails to satisfy us that the accused could not 
have obtained a fair and impartial trial in the parish where the prose- 
cution was pending. 
4.) The indictment was found more than one year after the alleged 
offense purports to have been committed, and prescription was pleaded 
in bar of the prosecution under it. It was alleged in the indictment 
that the offense had never been made known at any time before the 
finding of the bill to any officer having the power to prosecute the 
offense. ‘ 

The accused in rebuttal averred that it had been made known to an 
ofticer that could have inaugurated the prosecution—that is, it was 
known to one or more justices of the peace of the parish where the 
offense purports to have been committed. 

Admitting that a justice of the peace was one of the officers embraced 
in the proviso of the statutes, it certainly cannot be held that the 
‘offense had come to the knowledge of such officer, within the intent of 


the statute, unless by affidavit justifying him to issue his warrant for 
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the arrest of the accused. It was not enough that the justice had 
heard of the offense committed as a rumor and have had any possible 
effect, the information must have come to him in his official capacity 
and in the method prescribed by law—by affidavit. The judge prop- 
erly overruled the plea. 

5. The accused complains that a witness, after he had testified on 
the trial of a motion and the evidence closed, was granted leave to re- 
turn and correct a part of his testimony which had been taken down, 
and that he, the accused, was not permitted to reopen the evidence 
upon the subject of inquiry. 

A witness, who has testified, may be permitted to correct his testi- 
mony. This right could not be denied him, but such correction could 
not be considered as reopening the evidence, and the defendant was 
not authorized thereby to offer further evidence upon the matter then 
in hand: his claim to do so was properly denied. 

6. After the testimony in chief for the State and the defense had 
been taken and a witness for the State had testified in rebuttal, the 
defendant offered witnesses in rebuttal, and they were not allowed to 
testify on objection of the State’s counsel. The court refused to per- 
mit them to testify for the reason stated that the evidence was closed. 
This was so, and the defendant had no legal right to offer witnesses to 
rebut the testimony given in rebuttal by the State; unless in an ex- 
ceptional case rarely to oceur. It was a matter lying in the discretion 
of the judge. It was a mere privilege asked, not a legal right, and the 
court could legitimately refuse to grant it. 

7. The defendant had produced a witness, who swore that he, de- 
fendant, had bought the animal charged to have been stolen, from a 
person named. This person was called in rebuttal and was asked if 
he had sold the animal to the accused. The counsel for the defense 
objected to the question as leading, and complains of the judge’s rul- 
ing permitting it to be answered. There was no force in the objection 
and it was a manner of questioning that was unobjectionable ad- 
dressed to a witness offered in rebuttal. Wh. Cr. Ev., see. 454. 

8. Statements of the accused touching his ownership of the animal, 
the subject of the larceny, were offered and rejected. 

The statements in question were not made at the time of the alleged 
taking, nor when the animal was found in possession of the accused, 
they formed, therefore, no part of the res geste, and were evidently to 
be regarded as self-serving declarations and were clearly inadmissible. 

9. The defendant complains that, in his absence from the court- 
room, the judge allowed a correction of the minutes to be made sup- 
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plying an omission in the record, as it then stood, touching the 
presentation of the bill in open court by the grand jury. The motion 
for correction was made by the district attorney, the defendant’s 
counsel being present, and the correction need t.ot have been made in 
the presence of the accused. The judge can, of his motion, make any 
necessary correction in the minutes, especially, as in this case, the 
facts relating to the omission supplied and correction made were within 
his personal knowledge. It was the right and duty of the judge to 
make the correction. 


In the assignment of errors filed, in which all the above matters 
appear, it is also charged that the record does not show that the 
accused was arraigned or had pleaded, nor his presence in court at all 
stages of the prosecution. 

The arraignment and plea is shown by the record. The part of the 
record in which it appears, was supplied through a certiorari. He was 
present at the trial and when sentence was passed. It is only neces- 
sary that he be present at the important stages of the trial, and is not 
required at the trial of motions not directly bearing on the question of 
his guilt or innocence—the only issue to be determined by the jury. 

10. We find another bill taken to the refusal of the judge to give 
certain special charges relating to circumstantial evidence. 

The reason of the refusal as stated by the judge was, that all the in- 
structions on this subject demanded by the facts of the case or in any 

yay applicable thereto, were embodied in his charge. It was a matter 
that came within the discretion of the judge, and we are bound to 
give weight to the reasons assigned by him for his refusal to so charge 
and his action in the premises is not properly subject to review by this 
Court. We cannot conelude from the lights furnished by the record 
that the judge’s refusal in the premises could have had any effect on 
the verdict. 

11. After the case was closed and the jury had retired, a request 
was made by them for permission to ask further questions of one of 
the witnesses who had testified on the trial. The request was refused. 
The trial had closed, the request was irregular and the refusal deprived 
the defendant of no legal right. 


This completes the review of the proceedings, and we find no ground 
upon which the accused can be relieved. 


Judgment affirmed. 
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No. 9706. 
Tue State Or LOUISIANA Vs. JOSEPH FRANCIs. 
An appeal taken in a criminal case and made returnable within ten dvys after the order of 


appeal is granted, will be dismissed if the transcript of appeal is not filed on the return 
day, or within three judicia! days thereafter. Sec. 4, act 30 of 1878; State vs. Butler, 


35 Ann. 392. 
PPEAL from the Twenty-tirst District Court, Parish of Iberia. 


‘4 Gates, J. 


M. J. Cunningham, Attorney General, for the State, Appellee. 
A. Fontelieu, L. O. Hacker and C. O. Delahoussaye for Defendant and 
Appellant. 


The opinion of the Court was delivered by 

Watkins, J. Upon information the accused was charged with an 
assault by wilfully shooting at one Robert Lee; and from a verdict of 
“cuilty,” rendered on the 22d of January, 1886, he prosecutes this 


appeal. 


On Morion TO Dismiss. 


In this Court a motion is made to dismiss the appeal upon the 
ground that same was granted on the 30th day of January, 1886, re- 
turnable in ten days, and the transcript was not filed until the 26th of 
February, 1886. 

It is required by the terms of section 4 of act 30 of 1878, that ap- 
peals in criminal cases shall be made returnable to this Court within 
ten days after granting the order of appeal, wherever the same may be 
in session. 

The indorsement of the clerk of this Court shows the transcript of 
appeal was only filed February 26, 1886; and, therefore, not within the 
delay provided by law. 

In State vs. Butler, 35 Ann. 392, this Court said: “ By not filing the 
transcript on the return day, or within three judicial days following it, 
and by not seasonably applying for an extension within which to file 
it, and not filing it in time, the defendant must be considered juris et 
de jure as having abandoned it.” 

The minutes of the court appertaining to the appeal are as follows: 
viz: ‘ Motion filed and granted, for a suspensive appeal from the 
above sentence, and judgment made returnable before the Supreme 
Court holding sessions in New Orleans, within ten days, according to 


law.” 
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The fault is imputable to the appellant. His case does not come 
within the provisions of act 531 of 1839, now section 36 of Revised 


Statutes. 
It is, therefore, ordered, adjudged and decreed, that the appeal 


herein taken be dismissed. 








No. 96038. 
THE STATE OF LOUISIANA vs. THE HIBERNIA INSURANCE COMPANY. 


Under Act No. 4o0f 1882, the license is imposed on the business pursued by an insurance 
company in the State of Louisiana, and not on businees done through branches or agen- 
cies established in other States, subject to their laws and to the taxation imposed 
thereby. 

Section 7 of the act applies the same rule of graduation to home companies and to foreign 
companies transacting business here through branches or agencies; and it might, with 
equal foree, be contended that foreign companies were to be taxed according to their 
premiums earned at home as well as here, as that home companies should be taxed 
according to their premiums earned through like agencies in other States 

* Rebates’ being a deduction from stipulated premiums allowed in pursuance of antece- 
dent contract, the difference constitutes the only premium actually earned by the com- 
pany, and in estimating the gross amount of premiums the rebates are properly deducted. 

Inasmuch as the basis of graduation is restricted to premiums received for business done in 
the State, it is self-evident that the deductions allowed should suffer the same restric- 
tion, i. e. the only return and unearned premiums and rebates deducted should be those 
arising from and connected with the business done in the State. 

It seems probable that, in this respect, the defendant has not complied with the law. but as 
the evidence is not sufficient to fix the license according to this view, non-suit must 
be given. 


A PPEAL from the Civil District Court for the Parish of Orleans, 
“ Lazarus, J. 


John McEnery and W. B. Somerville for Plaintiff and Appellee: 

1 ‘Gross premium,” in the license act, includes all premiums, from whatever source. 

2. Exemptions from taxation are to be strictly construed, and as “ rebates" are not men- 
tioned among the items to be deducted from the “ gross premium,” they cannot be 
allowed. Act No. 4, 2d Ex. Sess. 1881, p. 70. 

3. A license is a personal privilege to pursue a certain vocation, and the amount fixed, to 
be paid by the license payer, cannot be construed as a tax on income or otherwise, and 
made subject to the laws governing property taxes. 

4. A State may levy a tax on gross earnings of a corporation, regardless of whether they 
are earned within or outside of its boundaries. 15 Wall. 284; 14 Otto, 595; 18 Wall, 206, 


J. 0. Gilmore for Detendant and Appellant. 





The opinion of the Court was delivered by 
FENNER, J. This case involves the gonstruction and constitution- 
ality of the sections of Act No. 4 of 1882, regulating the license taxa- 


tion of insurance companies. 
‘ 30 
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The pertinent provisions are the following: 

Section 1 of the License Act, page 52, provides: ‘‘ That there is 
hereby levied an annual license tax for the year 1882, and for each sub- 
sequent year, upon each eee corporation pursuing any * * * 
business in the State of Louisiana, ete. 

“Sec. 2. That on the 2d day of January, 1882, and each subsequent 
year, each tax collector throughout the State shall begin to collect, and 
shall collect as fast as possible from each of the * * * corporations 
pursuing within his district or parishany * * * business a license 
tax as hereinafter graduated.” 

“Sec. 7, p. 68. That for every business conducted by an insurance 
company * * * or firm doing an insurance business of any kind 
* * * in this State, whether located here or operating through a 
branch department * * * the license shall be based on the gross 
annual amount of premium, ete. 

“Provided, that the gross amount of annual premiums shall not 
include unearned and return premiums and reinsurances.” Act No. 4, 
2d Ex. Sess. 1881, pp. 68 and 70. 

The defendant company not only transacts business in this State, but 
‘has also established offices in various other States where it conducts 
the business of insurance on property located in such States, in accord- 


ance with their laws and subject to such license taxes as are there 


imposed. 

In formulating the published statements required by Section 17384 of 
the Revised Statutes, the company set forth the entire amount of pre- 
miums received by it on all insurance, whether in this State or else- 
where; but in estimating the annual amount of premiums according to 
which its license tax was to be graduated, it deducted those received 
en account of its business done in. other States, and it also deducted as 
‘unearned and return premiums and reinsurances” the rebate allowed 
to insurers. 

Upon the amount thus fixed the company has paid the proper tax to 
the tax collector. 

' The State now claims, in this suit, that said deductions were impro- 
per and unlawful, and demands the additional tax which would be due 
if said deductions had not been made. 

- The defendant resists on tht’ double grounds, viz: 


"Ist. That it has ‘paid all that is due under a proper construction of 


the law. 
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2d. That if the law could be construed as taxing its business done 
in other States, it would be violative of the Constitution of the State 
and of the United States. . 

We find no necessity for considering the constitutional questions pre- 
sented. The terms of the law would have to be very clear and unam- 
biguous, to command our assent to a construction of it, which would 
sanction a legislative intent to impose a license tax upon business pur- 
sued by the corporation in a different State, or even to refer to the 
receipts of such business as a basis for the graduation of a license tax. 

Far from being anambiguous in the expression of such intent, the 
terms of the statute convey very clearly to our minds the contrary 


purpose. 
The license is upon the business. It is levied on corporations “ pur- 


suing business in the State of Louisiana.” See. 1. 

Section 2 directs the tax collectors to collect from “corporations pur- 
suing. within his district or parish, any business,” etc. 

Section 7 applies to all insurance companies doing business ‘in this 
State, whether located here or operating through a branch depart- 
ment.” etc., and fixes as the basis for graduation “the gross annual 
amount of premiums.” This basis applies equally to home companies 
and to foreign companies transacting business here. It might as well 
be contended that foreign companies were to be taxed according to the 
amount of their premiums earned at home as well as in this State, as 
that home companies should be taxed according to their premiums 
earned on business transacted through branches in other States as well 
as on business transacted in this State. 

The statute applies precisely the same rule to home and foreign 
companies, and we consider it perfectly clear that the premiums refer- 
red to are premiums derived from business transacted in this State. 

It only remains to be considered whether the “rebates” are to be 
deducted in estimating the * gross annual amount of premiums.” The 
law authorizes the deduction of “unearned and return premiums,” and 
hence it is contended that it excludes deduction of “rebates.” But we 
think it very clear that in using the term ‘gross amount of premiums,” 
the law refers to premiums actually received or earned; and as, by the 
terms of their contracts, the companies allowing such rebates only 
receive the difference between the premium stipulated and the rebate, 
it seems clear that sueh difference, only, constitutes the gross premi- 
ums earned. The contracts are made with the full knowledge and 
understanding that such rebates are to be allowed, and it is a mistake 
for the State to say that they are mere voluntary returns by the com- 


pany. 
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Having thus expressed oui views as to the construction of the law, 
we would add that as the basis of graduation is restricted to the busi- 
ness done in the State, the deduction allowed should suffer a like res- 
triction—that is to say, the only return premiums, unearned premiums 
and rebates which should be deducted are those arising from and con- 
nected with the business done in this State. This is self-evident. The 
record is barren of evidence necessary to determine the amount of 
license on this basis, and as the State is the actor in the proceeding, 
we shall dismiss the rule as in case of non-suit. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be annulled, avoided and reversed; and it is now or- 
dered and decreed, that the rule taken by the State be dismissed as in 


non-suit, the State paying costs in both courts. 








No. 9722. 


THE STATE oF LOUISIANA Vs. HILAIRE HANKS ET ALS. 


1. State vs. Alexander Balize affirmed. 

2. Proot administered of the previous prosecution of another ‘ person” accused of same 
“offense,” is not proof of knowledge by the prosecuting officer that the accused had com- 
mitted the offense, and he cannot thereby sustain his plea of prescription. 


PPEAL from the Twenty-fifth District Court, Parish of Lafayette. 
P DeBaillon, J. 





M. J. Cunningham, Attorney General, and Robt. C. Smedes, District 
Attorney, for the State, Appellee. 


Chas. D. Caffery for Defendants and Apellants. 





The opinion of the Court was delivered by 

Watkins, J. The accused were charged, upon information of the 
District Attorney, with stealing a horse, the property of Sevigné 
Duhon, on or about the 15th of May, 1881, and the information recites 
that said “ offense has not been made known to the officer having au- 
thority to direct the investigation thereof within the time necessary to 
take the same out of the saving clause of the Statute of Limitation.” 

To this information, two exceptions are urged, viz: 

Ist. Prescription of one year. 

2d. The property stolen, is insufficiently described to put the de- 
fendants on their guard. ‘ 
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From a judgment ot the court a qua sustaining the plea of prescrip- 
tion, the State has appealed. 





MoTIoN TO Dismiss. 


In this Court the counsel for the accused seeks to dismiss the appeal, 
on the ground that the record contains no bill of exception, nor assign- 
ment of error; and supports his motion by reference to various author- 
ities. 

In State vs. Alexander Balize, recently decided, and not yet reported, 
we held: ‘When the record enables the court to decide on the merits, 
either party may, at any time, refer the court to any error apparent on 
its face, without making a formal assignment thereof ;” and, upon ex- 
amination of the authorities cited for accused, we find in accord there- 
with the following, viz: 20 Ann. 389, State vs. Behan; 20 Ann. 402, 
State vs. Morel; 20 Ann. 402, State vs. Krepple. 

The only mode of bringing the facts of a criminal case before this 
Court is by a bill of exceptions. 32 Ann. 819, State vs. Green Red ; 25 
Ann. 417, State vs. Socha; 32 Ann. 842, State vs. Nelson ; 35 Ann. 543, 
State vs. Sherard; 36 Ann. 158, State vs. Miller; 36 Ann. 185, State 
vs. Wm. Green. 


Motion to dismiss overruled. 





ON THE MERITs. 


The proof adduced, to traverse the averment of the information, 
found in the record, consists of a similar information of date October, 
1884, charging one Thomas Smith with the commission of same offense ; 
and that he was arraigned, and a jury empanneled to try the cause ; 
but same was withdrawn and a nolle prosequi entered after the tes- 
timony had been adduced and the accused discharged. 

It is also admitted that the “offense had been examined by the grand 
jury, at one time, the date of which is not given, except as last year, 
I think.” 

Revised Statutes of 1870, section 986, provides: ‘‘No person shall 
be prosecuted or punished for any offense, wilful murder * * * * 
excepted, unless the indictment or presentment for the same shall be 
found or exhibited within one year next after the offense shall have 
been made known to a public officer, having the power to direct the 
investigation or prosecution.” 

Stripped of unnecessary verbiage and we have: No person shall be 
prosecuted for an offense unless indicted within a year after it was 
denounced to a public officer. 
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It is clear that the indictment of Thomas Smith previously, did not 
exonerate defendants, who are indicted for the same offense now. 

There is neither mutuality or identity of parties. Even in a civil 
suit the previous citation of A, would not interrupt prescription as to 
B, and the converse is equally true. 

We decline to accept such an interpretation of the Statute of Limita- 
tion of prosecutions. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be avoided, annulled and reversed; and, it is further 
ordered, adjudged and decreed, that this cause be remanded to the 
court a qua and the information reinstated, in order that such further 
proceedings be taken as justice may require; and that the accused 
parties pay cost of both courts. 








No. 9568. 
JOHN PasLeEy vs. ANN MCCONNELL ET AL. 


Appellants have a right to join in one motion and in one bond, when the suit is a unit and 
one judgment only is rendered in it. 

A bond conditioned for an amount ample enough to cover costs, and which 1s that fixed by 
the court in the order granting the appeal, is sufticient to support a suspensive appeal 
taken from a judgment in a petitotry action, where the property in dispute is under 
sequestration in the custody of the sheriff, and no money claim is allowed by the court. 

A bond of appeal need not be signed by appellants, or by any one for them. 

In an action by a judgment debtor to annu! a sheriff's sale of his property seized under a 
judgment against him, the adjudicatee cannot question his original title, because that 
would destroy the sole foundation of his own. 

When property has been sold in execution of a judgment during the pendency of a devolu- 
tive appeal, the subsequent reduction of the amount of the judgment by the appellate 
court has no effect upon the validity of the title acquired at the sale, even if the pur 
chaser be the jndgment creditor. ‘Che latter is only bound to restore the excess of the 
price which may have been applied to her original judgment. 

The non-payment of accrued taxes does not destroy the validity of the adjudication. 

The rule of Art. 684, C. P. prohibiting sale unless the price bid exceed prior mortgages and 
privileges, applies exclusively to special or conventional mortgages. 

The mortgage certificate in this case showed no conventional mortgages or privileges 
exceeding the bid. 

The registry of seizure of immovable property in New Orleans, under Act 189 of 1857, oper- 
ates merely as a substitute for actual seizure and possession by the sheriff, and has 
nothing to do with the establishment or notice of a privilege. The privilege resulting 
from such seizure arises not from its registry, but from its actual continuance as a sub- 


sisting seizure. 

When a prior special mortgage has been cancelled and erased from the records prior to the 
sale, in pursuance of a final judgment to that effect by a court of competent jurisdic- 
tion, and does not appear on the mortgage certificate read at the sale, the judgment 
debtor cannot, long afterwards, claim the nullity of the sale on the ground that the 
price bid did not exceed the amouut of such cancelled mortgage. 
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A PPEAL from the Civil District Court for the Parish of Orleans. 
& Tissot, J. 





W. S. Benedict for Plaintiff and Appellee. 


J. Magioni and J. Timony for Defendants and Appellants : 
:. 

Where appellants were not condemned to pay any sum of money, or deliver any property, 
the bond need only be to cover costs. 30 Ann. 801. 

Where an appeal is taken from a judgment, and the property is in the hands of the officer 
of the court, under an order issued on the petition of plaintiff and appellee, » bond fixed 
by the judge for an amount to cover costs is suspensive. 7 N.S, 352; 10 Ann. 345; 27 
Ann. 231, 685. 

jut where the appellant has complied with the judge’s order and given bond in the sum 
fixed, if the bond is insufticient for a suspensive appeal, still it is good for a devolutive 
*@ppeal. 15 Ann 333. 

Where the certificate of the clerk is in the usual and proper form, and the appellee finds 
that the evidence, which is necessary to him, is not in the record, he should have sug- 
gested a diminution of the record and called for a certiorari. 27 Ann. 444. 

Where the ground is that the appeal bond is not conditioned as law directs, without setting 
forth the particular defects contemplated by appellee, that is not sufficient. 17 Ann. 78. 

II. ; 

A judicial declaration made by a party, that certain property did not belong to him, will be 
estopped from claiming it, when it is afterwards decreed that the property did belong to 
him, and that he was only screening it from his creditors by means of simulated sales. 
32 Ann. 979. 

Where a party shows a judgment, execution and deed of sale, or proces verbal of sale, it is 
prima facie evidence of a valid alienation, and the party attacking the sale must show 
the forms of law have not been fulfilled. 19 L. 307. 

When a party appoints an appraiser at a sheriff’s sale, he cannot afterwards be heard to 
controvert the proceeding to which he had given his assent. 3 Ann. 453; 27 Ann. 314. 

Where a party has directed the sheriff to sell the property in block, that is more than the 
appointment of an appraiser ; it gives to the execution sale the force and effect of a vol- 
untary sale. 6 L. 

A sale of property under execution, on a judgment from which no suspensive appeal has 
been taken, will divest the title of the owner, though the judgment be afterwards re- 
versed. 5 N.S. 214; 1 R. 94; 2 Aun. 221; 15 Ann. 99; 25 Ann. 515. 

The validity of a sheriff’s sale is not affected by the fact that the accrued taxes on the prop- 
erty conveyed by the deed had not been paid. 29 Ann. 211. 


On Motion TO Dismiss. 

The opinion of the Court was delivered by 

BeERMUDEZ, C.J. The appellee claims that the appeal should be 
dismissed, because : 
1. The defendants have joined in one motion and given one bond 
only ; 

2. The bond is not properly conditioned ; 

3. The bond is insufticient in amount ; 

4. The bond is not signed by the appellants, or either of them, or by 


attorney. 
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I, 
The suit is for the recovery of certain real estate and the revenue 


thereof. 
The property in dispute was sequestered and is still in the sheriff’s 


custody. 


The recovery is asked contradictorily with the several defendants 
against whom, without any discrimination, judgment was rendered in 
plaintiff’s favor, without passing on his money demand, which was 


reserved. 
There is but one petition and one prayer, one substantial defense 


although there be several answers, one judgment only was rendered. 

It is not perceived why all the defendants, who are alike dissatisfied 
with the finding against them, should not, by one and the same mofion, 
appeal from it and, in pursuance of the order of court allowing the 
appeal, furnish but one bond, for the amount prescribed. 

The law does not provide that this shall not be done and the court is 
impotent to establish prohibitions where none has been impesed. 

The bond is in terms sufficient to recover in case of affirmance of the 
judgment appealed from as well against the appellants as against their 
surety. Succession of Clark, 30 Ann. 801. 

Il anp III. 

It cannot be required that the bond be given under the provisions of 
art. 577, C. P., although the judgment appealed from decree the deliv- 
ery of real estate. The reason is obvious: that the property is not in 
the possession of the defendants, but in the custody of the law. The 
sheriff holds it and collects its revenues for account of the party or 
parties who may be ultimately adjudged entitled thereto. 

In such instances, it has been repeatedly held, that a bond for costs 
is sufficient. This is the more so, where the order allowing the appeal 
tixes the amount of the bond, the law being silent as to it, and the 
bond is furnished exactly in accordance with the terms of the order. 
30 Ann. 801. 

IV. 

It is unnecessary that an appeal bond be signed by the appellant. 
The bond in this case was, however, signed for the appellants, whose 
names are written at foot thereof, by one of their counsel, who so at- 
tests expressly. 

The motion to dismiss is overruled. 





ON THE MERITS. 


FENNER, J. Mrs. McConnell, in May, 1882, recovered a judgment 
against Pasley in the Civil District Court for $14,660.59, from which 


Pasley took a devolutive appeal. 
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During the pendency of said appeal, Mrs. McConnell caused a fi. fa. 
to issue on her judgment, under which various pieces of real estate 
belonging to Pasley were seized and advertised for sale. 

Pasley made no opposition to the proceeding, but, on the contrary, 
appointed an appraiser and gave his consent that the property should 
be sold in block. 

The property was appraised at $13,900, and was adjudicated to Mrs. 
McConnell at the price of $9,500 cash. 

There being unpaid taxes due on the property the sheriff withheld 
his deed, but, these taxes having been subsequently paid, the sheriff 
gave to Mrs. McConnell the procés verbal of the adjudication, which 
was duly registered in the conveyance office in January, 1883. No 
sheriff’s deed has ever been passed, for what reason the record does 
not advise us. 

It is shown that the price has never been paid in money, and it does 
not appear how it wus imputed—whether as a credit upon the writ or 
retained by the purchaser for satisfaction of anterior mortgages ; but 
the purchaser received delivery of the property in January, 1883, after 
payment of the taxes. 

On November 17, 1883, she made a dation en paiement of the property 
to her three sons, John, William and Robert Ermon. 

In January, 1884, upon the devolutive appeal of Pasley, this Court 
rendered its decree reducing the judgment of Mrs. McConnell from 
$14,660.59 to $2,980. 

Thereafter, on January 28, 1884, Pasley brought the present action 
against Mrs. McConnell and the Ermons, her transferrees, in which he 
alleges the nullity of their titles on various grounds, and prays to be 
decreed the owner of the property, to recover possession thereof and 
to have an accounting of the revenues. 

1. 

The pleas of estoppel filed by defendant, based on certain judi- 
cial allegations of Pasley denying ownership of the property made in 
other suits in support of transfers made by himself which were set 
aside as fraudulent simulations, have no merit. 

Defendants have no title to this property, except the title of Pasley, 
and they cannot dispute his ownership of the property at the date of 
sale without thereby destroying their own title. 

Il. 

The reduction of the judgment of Mrs. McConnell by this Court has 
no effect upon her title as purchaser at the judicial sale pending the 
devolutive appeal. 
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She had the right, under the law, to execute her judgment and to 
become the purchaser at the sale. Baillio vs. Williams, 5 N.S. 214; 
Williams vs. Gallien, 1 Rob. 94; Farrar vs. Stacy, 2 Ann. 210; Graham 
vs. Eagan, 15 Ann. 99; Waters vs. Smith, 25 Ann. 515. 

We are not called upon to discuss what would have been plaintiff's 
rights, had Mrs. McConnell’s judgment been entirely reversed. 

In Graham vs. Eagen, above quoted, it was held that, in such case, 
where plaintiff in execution is purchaser of property sold in execution 
of a judgment subsequently reversed on a devolutive appeal, he is 
obliged to restore the property itself and place defendant in the same 
condition he would have occupied if no such judgment had been ob- 
tained against nim. But this decision is in direct conflict with that in 
Farrar vs. Stacy, 2 Ann. 210, which is not referred to; and, moreover, 
the Court expressly held that, where the judgment was only partially 
reversed, leaving a just ground for the sale, the obligation of the pur- 
chaser would only be to restore the excess of the price. 

Under all the authorities above quoted, and especially the strikingly 
similar case of Waters vs. Smith, 25 Ann. 515, such is the extent of 
Mrs. McConnell’s obligation, if the adjudication to her was otherwise 
valid. 





III. 


The lack of the sheriff’s deed has no significance whatever. 

The Code of Practice explicitly provides that the adjudication “ of 
itself alone,” consummates the sale and passes the title and, at least 
unless its effect is destroyed by the failure of the purchaser to comply 
with the terms of his bid, it is all-sufficient and the sheriff’s deed 
merely supplies additional evidence of the title. C. P. 690; H. D. 
Execution V (d) 12) 2. 

IV. 

The grounds of nullity of the sale urged are two, viz: 

Ist. The non-payment of the taxes due on the property. 

The record shows that the taxes have been paid. Besides, Section 
69 of Act 96 of 1882, relied on by plaintiff, is only a repetition of former 
laws on the subject, under which it has been held by this Court that 
the validity of the adjudication is not affected by non-payment of the 
accrued taxes. Jouett vs. Mortimer, 29 Aun. 206. 

2d. That the price of adjudication did not exceed the amount of 
privileges and mortgages recorded against the property. 

Nothing is better settled than that the rule of Art. 684, C. P., that 
there can be no sale unless the price exceed the prior privileges and 
mortgage, applies exclusively to special or conventional mortgages and 
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not to judicial or general mortgages. 1 Ann. 32, 426; 2 Aan. 617; 5 
Ann. 574, 736; 7 Ann. 614. 

Referring to the certificate of the recorder of mortgages, of even date 
with the sale and then read, we find it exhibits no special mortgage 
except one in favor of F. Lacroix for $262 50, and no privilege ante- 
rior to that of Mrs. McConnell except such as may result from registry, 
a writ issued in execution of a judgment of Mrs. LeBlane, which was 
recorded in June, 1875. 

Under the Act of 1857, No. 189, the only purport and effect of such 
a registry was to operate as a substitute for actual seizure and posses- 
sion by the sheriff and to dispense with the appointment of a keeper, 
and it had nothing to do with the establishment or notice of a priv- 
ilege. If the writ was still in foree and in the sheriff’s hands, his 
duties under the law were plain, but considering the length of time 
which had elapsed and the absence of all reference to it in the sheriff's 
proceedings, we are bound to assume that it had lapsed. Its operation 
as a privilege arises not from the registry, but from its actual continu- 
ance as a subsisting seizure, which is not established. 

Plaintiff, however, claims that there existed another special mort- 
gage tor $10,000, of superior rank to Mrs. McConnell, which had been 
duly recorded. 

This mortgage had been decreed null and void and erased from the 
records, in pursuance of a final judgment to that effect rendered by 
the civil district court in a direct action brought by Mrs. McConnell 
against the mortgagee named in the act, to wit, one Cousins. He was 
a non-resident and was brought into court by the appointment of a 
eurator ad hoc. Considering the object of the action, viz: the removal 
of an apparent incumbrance from immovable property situated in this 
State, which stood in the way of another incumbrance thereon, we 
think the action partook of the nature of a proceeding in rem to an 
extent sufficient to take it out of the rule of Pennoyer vs. Neff, 95 U. 
S., p. 714, and Ice Co. vs. Laughlin, 35 Ann. 1184, and that the service 
on the curator ad hoc was sufficient “ process of law” as against 
Cousins. 

To the argument that the mortgage notes were negotiable and may, 
therefore, be in the hands of third persons, it is sufficient answer to 
say that the claims of such third persons will be considered when they 
are presented by them. 

The evidence in this case shows that at least $8000 of the notes were 
in possession of Pasley long after the mortgage and up to the last tid- 
ings of them, and there is no evidence that they have been parted 
with. 
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At all events, the sheriff was bound to respect the decree of the 
Civil District Court and to adjudicate the property, without reference 
to the mortgage so cancelled and erased. 

V. 

So far as the non-payment of the price is concerned, under the con- 
dition of affairs existing at the date of adjudication there was no pay- 
ment to be made. Mrs. McConnell’s writ alone called for a larger sum 
than the amount bid, if 1t was applicable thereto; and so far as the 
prior general mortgages were concerned, their remedy was against the 
proceeds by third opposition or against the property by the hypothe- 
eary action. Alford vs. Montejo, 28 Ann. 593. 

In conclusion, we would say that Mrs. McConnell is bound to pay the 
price of adjudication to whomsoever is entitled to it. Upon removing 
the apparent anterior encumbrances, plaintiff will be entitled to re- 
cover the excess of the price over the amount of her final judgment. 
As this action presents no feature of a claim for the price or of the 
resolutory action for its non-payment, but seeks solely the nullity of 
the adjudication, we have no occasion to discuss such questious now 
or the rights of Mrs. McConnell’s transferrees. 

We simply determine that the present action cannot be maintained. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed; and that there be 
now judgment in favor of defendants, dismissing plaintiff’s suit at bis 


cost in both courts. 








No. 9701. 


THE STaTE OF LOUISIANA vs. NATHAN MASON AND WILLIAM 
RICHARDSON. 

1. An objection urged, after verdict, that the accused was not served with the list of the 
jury, comes too late. 23 Ann. 620, 621. 

2. An accomplice joined in the same indictment with the prisoner to be tried, may testify, 
provided he be not put on trial at the same time. 23 Ann. 78; 25 Ann. 522; 7 Ann, 379. 

3. While the jury may convict on the testimony of an accomplice alone, the judge should 
caution them, in prudence, not to return a verdict of guilty unless such evidence is cor- 
roborated—but this Court will not control him as to the language he shall employ in 
giving them such instructions. 


PPEAL from the Seventh District Court, Parish of Franklin. 
Ellis, J. 


M. J. Cunningham, Attorney General, and L. A. Thompson, District 
Attorney, for the State, Appellee : 


The action of the trial judge in overruling a motion in arrest will not be reviewed on appeal 
unless a bill of exception is taken thereto. 
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Compelling accused to go to trial without a copy of the venire, furnishes no legal ground for 
a motion in arrest. Such complaint must be presented by bill of exceptions to thus 
being forced into trial prematurely, over his objections made at the proper time, as 
shown by the minutes, and to the ruling objected to a bill of exceptions must be taken; 
otherwise, it cannot be reviewed. 

The circumstance that a witness may be an accomplice, can only affect his credibility, of 
which the jury is the exclusive judge; and a conviction based upon his uncorroborated 
evidence is legal. 25 Ann. 522; 35 Ann, 135. 


J. W. Willis for Defendants and Appellants: 


The testimony of an accomplice is insuflicient to secure a conviction, unless he is corrobora- 
ted by other evidence connecting the accused with the offense committed, and such cor- 
roboration is not sufficient if it merely shows the commission of the offense. Bish. on 
Cr. Procedure, 1 vol. 1169, 1150 and 1170; Whar. Cr. Ev. § 441; Whar. Cr. Law, § 789: 
Greenleaf on Ev. 1 vol. § 380; Phillips on Ev. 1 vol. pp. 37 and 41; Hales P. C. 1 vol. 
§ 305; 23 Ann. 79; 68 Mo. 52; 64 Mo. 394; 52 Ga. 57; Hawley’s American Cr. Reports, 
1 vol. p. 194; 3 vol. p. 326; 55 Miss. 455; 34 Iowa, 453; 50 Cal. 480; 39 Cal. 403; 1 Tex. 
301; 43 Tex. 170; 34 Tex. 133; U.S. vs.Troax, 3 McLean, 224; U.S. vs. Harris, 2 Bond, 317. 


The opinion of the Court was delivered by 

Watkins, J. William Richardson, one of the accused, charged with 
entering in the night-time a certain store-house of one T. A. Scott, and 
that same he did wilfully, feloniously and burglariously, break and 
enter, with the intent to steal, take and carry away certain goods, 
money, ete., was duly convicted, and sentenced to three years impris- 
onment in the penitentiary, and from the verdict of guilty, and the 
judgment of the court, he prosecutes this appeal. 

His counsel rests his case on two grounds, viz: 

Ist. The refusal of the trial judge to charge the jury as he had 
requested. 

2d. The accused having been ordered to trial without being previ- 
ously served with a copy of the venire. 

I. 

To the former objection, it is sufficient answer to say that the indorse- 
ment of the sheriff on the information shows that the accused was 
served on the 8th of February, 1886, and the minutes of the court show 
that the trial occurred on the 12th of same month—hence, “‘two entire 
days” intervened between the day of service and the day of trial; and 
the law was fully complied with. R. S. see. 992. 

Besides, the objection being made, after verdict, that the accused was 
not served with a correct list of the jury comes too late. 23 Ann. 620, 
State vs. Vester; 23 Ann. 621, State vs. Axiom. 

II. 


The refusal of the trial judge to give the jury a requested charge is 
niade the subject of a zealous and earnest argument by the counsel for 
the accused. 
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It is ipsisimis verbis: ‘Gentlemen of the Jury: If you believe from 
the evidence that the witness, Tom Smith, was present and aided and 
assisted, and encouraged the burglary charged to have becn commit- 
ted with a criminal intent, you must acquit the accused, Wm. Rich- 
ardson, unless you find that the testimony of the said witness, Tom 
Smith, is corroborated by other evidence connecting the accused, Wm. 
Richardson, with the offense charged to have been committed; and the 
corroboration is insufficient if it merely shows the commission of the 
offense.” 

It has been held by this Court’s predecessors that an accomplice, 
joined in the same indictment with the prisoner to be tried, may tes- 
tify; provided he be not put on trial at the same time. 23 Ann.78, State 
vs. Borone and Abrieil; 25 Ann. 522, State vs. Prudehomme: 7 Ann. 
379, State vs. Conner; 4 Ann. 435, State vs. MeClaire 

The diligent counsel has collected quite a number of common law 
authorities, as well as decisions of the courts of other States, to the 
general effect that it is the duty of judges, *‘ while explaining to the 
jury their right to convict on it”—(the testimony of an accomplice)— 
“‘alone, to caution them concerning it, advising them in prudence, not 
to return a verdict of guilty unless in their opinion it is confirmed 
by evidence from a purer source.” Bishop on Crim. Procedure, 1 vol. 
sees. 1169, 1150, 1170, et sequiter; Wharton’s Crim. Evidence, see. 441; 
Wharton’s Crim. Law, sec. 789. 

Conceding, arquendo, the correctness of the rule mentioned as pre- 
vailing elsewhere, this record does not disclose that the witness in 
question was not corroborated by other witnesses. 

While, under the given state of facts indicated in opinions of the 
learned authors quoted, the rule may be correct, yet the record under 
consideration should disclose their applicability in order to render the 
requested charge a proper one. 

In the record appears an extract from a distinct and different charge, 
given by the judge a quo in lieu of the one demanded for the accused, 
and in which he says to the jury: “1 will simply say that in weighing 
the testimony of one who has turned State’s evidence, you should take 
this cireumstance into consideration, as you would any other cireum- 
stance, which might affect the testimony of a witness who testities— 
and if you are satistied that this circumstance, or anv other, has been 
of suflicient weight to induce him to speak falsely, and that he had 
done so, it would be your duty to reject such testimony.” 

This charge we think responds to the just demands of the accused, 
and that he has no reasonable ground of complaint. 

Judgment affirmed. 
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State vs. Smith. 
No. 9692. 
THE STATE OF LouIsIANA vs. T. M. SMITH. 
A verdict (on an information containing two counts) in these words, ‘‘ Guilty—with intent 


to murder,” being responsive to the first count, is not defective for not containing the 
words : with a dangerous weapon, which are necessarily implied. 


Lae ot from the Criminal District Court, Parish of Orleans. 
Baker, J 


M. J. Cunningham, Attorney General, and Lionel Adams, District 
Attorney for the State, Appellee. 
Jas. C. Walker for Defendant and Appellant. 


The opinion of the Court was delivered by 

BeRMUDEZ, C. J. The defendant was prosecuted on two counts: 

1. Shooting with intent to murder. 

2. Inflicting a wound less than mayhem. 

The jury returned a verdict in the following words : 

* Guilty—shooting with intent to murder.” 

On that verdict the defendant was sentenced to three years at hard 
labor. He appeals. 

He contends here that the verdict is special, and to cover the first 
count of the information should express: either that the accused was 
guilty of shooting and wounding with a dangerous weapon with intent 
to murder, or that the accused was guilty of shooting Louis Smith with a 
dangerous weapon with intent to murder. 

The complaint is therefore simply : That the verdict is defective for 
not containing the words: with a dangerous weapon, which are neces- 
sary to complete it. 

This Court has held, that an information for assault by willfully 
shooting need not allege that the shooting was done *‘ with a danger- 
ous weapon,” saying: ‘ The common sense of prosecuting officers, 
judges and juries may be relied on to protect persons from imprison- 
ment in the penitentiary for shooting with pop-guns, or like innocent 
playthings.” State vs. Cognoviteh. 34 Ann. 529. 

If the words be not essential in an information, a fortiori, need they 
not be included in a verdict of ‘Guilty —-shooting with intent to 


murder ;” where the information specifically sets forth that the ac- 


cused, ‘‘ with a certain dangerous weapon, to wit: a pistol, feloniously 
did shoot one Louis Smith, with intent then and thereby, feloniously, 
“Awilfully and of his malice aforethought, to kill and murder the said 
‘Louis Smith. 
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As the information contains two counts it was necessary for the 
jury, as they found the accused not guilty on the second, to have, in 
their verdict of “guilty,” added the words: ‘‘shooting with intent to 
murder,” in order to show that they found him guilty, as charged 
under the first count. 1 Bishop on Cr. Proc., §1005, a. 

The Court, in this case, could pass sentence without supplying by 
intendment or strained implication that the shooting was done with a 
dangerous weapon. 

Judgment affirmed. 


No. 9696. 
THe State OF LOUISIANA vs. Wyatt CREECH. 


The requirements of the jury law of this State contemplate the trial of causes by the 
jurors on the regular venire as long as any of them can be secured or obtained, and 
they consider talesmen simply in the light of substitutes for the jurors of the regular 
venire, who are to be called or used only when regular jurors are not to be had. 

Hence, in a case in which a list of talesmen has been summoned under the orders of the 
court, because the regular venire had been exhausted, and it appears that while pro- 
ceeding with the list of talesmen, a jury previously engaged on a case, reports and is 
discharged, it then becomes the duty of the trial judge to resume the call under the reg- 
ular venire, until that be exhausted, before continuing to form a jury from talesmen. 

The ruling of a trial judge in rejecting a juror under a challenge for cause by the State, 
affords of itself no legal ground of complaint to the accused. The right of peremptory 
challenge is a right to reject but not to select. 


A PPEAL fron the Tenth District Court, Parish of De Soto. 
JA. Hall, J. 





M. J. Cunningham, Attorney General, D. C. Scarborough, District 
Attorney, and EF. W. Sutherlin, for the State, Appellee. 


G. E. Head, J. B. Lee and .J. F. Smith, for Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocuk, J. Convicted of manslaughter under a charge of murder, 
the defendant seeks relief by two bills of exception. 

3 

The first bill involves the formation of the jury. After exhausting 
the list of jurors of the regular venire who had answered, the court 
ordered twenty-five tales jurors, and had therefrom selected two jur- 
ors, and had drawn from the box five additional names thereof, when 
a jury composed mainly of jurors of the regular venire, engaged up 
to that time on another case, appeared, reported and were discharged. 
Whereupon the court ordered, on motion of the district attorney, that. 
the sheriff should cease to draw from the list of talesmen, and to rex 











NEW ORLEANS, MAY, 1886. 48] 





State vs. Creech. 








sume the calling of jurors of the regular venire. Counsel for the 
accused objected to the execution of that order and insisted on his 
right to continue the calling of talesmen jurors. . 

They strenuously contend here that the course pursued by the 
trial jndge was irregular, illegal, and grievously injurious to the 
accused. But they had made no attempt to show wherein their client 
was injured by the ruling complained of. 

Our system of jury laws does not contemplate the use of talesmen 
in the trial of criminal causes when jurors of the regular venire are 
present and within the reach of the court. The very nature and 
essense of talesmen are that they are legal substitutes for the regular 
venire, when the latter is exhausted by challenges, by the absence of 
members thereof, or when a portion of the same is empannelled and 
actually engaged on another case. 

But from the moment that a jury thus engaged is relieved from 
that work the jurors who composed it are then before the court, and 
from that moment the reason for the call or use of substitutes ceases 
to exist, and the plain duty of the court is thence to proceed with the 
regular venire. 

Any other course would be vicious and in clear violation of law. 
That was the course pursued by the trial judge in Atkinson’s case, 
29 Ann. 543, and for that precise reason his ruling was reversed, the 
sentence appealed from set aside and the case remanded. 


II. 


In their second bill counsel charge error in the ruling of the judge 
in passing on the qualification of a juror. 

The challenge for cause by the State was sustained over the objec- 
tion of defendant’s counsel, who urged then, as they do now, that the 
cause of alleged disqualification was not sufficient. 

It is not suggested that at that stage of the proceedings, or even 
during the whole trial, the accused had exhausted his peremptory 
challenges, and that in consequence of the judge’s ruling he had been 
compelled to accept an obnoxious juror. His counsel conformed the 
right of challenge, which is granted as a means of rejecting jurors 
with the exercise of that right, as a means of selecting jurors. 

It is no longer an open question in criminal jurisprudence that the 
rejecting of a juror by the trial judge, even if erroneous, affords of 
itself no legal ground of complaint to the accused. 

The point was submitted to this Court in the case of the State vs. 
Shields, 33 Ann. 1410, and we therein said: 

31 
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‘‘Exception is taken to the action of the court in excusing a jury- 
man, for a cause which the defendant contends was not sufficient under 
the law. Admitting the cause was not sufficient, the judge exercised 
his discretion in determining the question, and his error in such 
matter would afford no ground for relief. 1 Bishop Cr. Pr. §926; 
State vs. Ostrander, 13 Iowa 435.” See also Wharton Crim. Pl. and 
Pr. $620; State vs. Barnes, 34 Ann. 395; State vs. Eloi, ib. 1195; 
State vs. Farrer, 35 Ann. 315. 

We therefore conclude that the accused has had a fair and impartial 
trial. 

Judgment aftirmed. 





No. 9552. 
D.C. McCan & Son vs. ALFRED BRADLEY—TERRY, INTERVENOR. 


The unpaid price of sale of movable property, unless it be specially provided to the contra- 
ry, is secured by vendor's lien. 

A sale and counter-letter of movable property, recorded in the conveyance office in which 
transfers and contracts relative to real estate alone are required to be registered, are not 
notice to third persons equivalent to kuowledge. 

A contract. evidenced by an act of sale and a counter-letter, which together show that the 
sale, made part cash and part on time, although not designed by the parties to be abso- 
lutely fina] and conclusive, but intended to enable the vendor to use the notes in his 
business, the title to be put back in the vendur’s name as soon as the notes issued are 
retired and returned to the purchaser and drawer, does not establish a simulation, but a 
real transaction, by which the title passed. 

Purchasers of such notes, for a valid consideration and before maturity, are entitled to 
recover the amount thereof, with lien on the property sold 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 
A, J. Murphy for Plaintitts and Appellants. 
E. E. Moise and W. H. Rogers for Intervenor and Appellee. 


The opinion of the Court was delivered by 
BERMUDEZ, C.J. This is an action on a promissory note, said to be 
secured by vendor’s privilege on what is known as the Clipper saw- 


mill. 

The defense is want of consideration; that the note represents part 
of the purchase price of said mill; that the sale was a simulation; that 
the plaintiffs never looked to defendant as purchaser, but to Terry, the 
vendor; that they acquired the note with full knowledge of the simu- 
lation, aud that Terry 1s the only party liable for the note. 
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Terry intervened, joining the defendant, averring a respite obtained 
from his creditors, claiming title to the mill. 

On Terry’s going into bankruptcy, his syndic prosecuted the inter- 
vention. } 

There was judgment in favor of plaintiffs against Bradley for the 
amount sued for, with costs; rejecting the demand in other respects. 

From this judgment the plaintiffs appeal. 

The evidence shows that Terry sold to Bradley the Clipper saw-mill 
for $20,000, part cash, part on credit for which notes were issued, one 
of which is that sued on; that by the act of sale it is expressly stipu- 
lated that to secure the payment of the notes, vendcr’s lien was retained 
on the mill, which it appears had been erected upon leased property, 
and continued in Terry’s possession. 

It also establishes that a counter-letter was issued by Bradley to 
Terry, establishing that the transaction was a simulation, and that it 
was a mere method to enable Terry to raise money to tide over diffi- 
culties, the title to be put back in Terry’s name on delivery to Brad- 
ley of the notes raised by him. 

This counter-letter was registered in the conveyance office some 
short time before the application of Terry to his creditors for a respite. 

It is after the registry of the counter-letter and the tiling of the res- 
pite proceedings, but before the maturity of the note sued on, that the 


plaintiffs acquired it. 

It is not disputed that plaintiffs acquired it for a valid considera- 
tion. 

The only ground upon which their demand is resisted is that they 
were aware of the simulation of the sale of the mill by Terry to Bradley. 

No evidence has been adduced connecting them, as parties or privies, 
to the transaction; but it is strenuously urged that they are presumed 
to have had full knowledge of that fact, by reason of the registry of the 
counter-letter and of the respite proceedings which occurred prior to 
their acquisition of the note, and that the circumstance of the pur- 
chase before maturity is utterly insignificant. 

While denying that the sale was a simulation and that they had any 
knowledge of it, the plaintiffs press that Bradley and Terry are estop- 
ped from setting up that simulation, in exoneration of liability, and 
that they acquired the note in good faith in the ordinary course of busi- 
ness, for a valuable consideration, before maturity and without notice 


of any equities between the parties. 
It is proper to remark that neither the defendant nor Terry’s syndic 
has prayed for any amendment of the judgment. So that the only 
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question which this Court is called upon to determine is, simply, 
whether or not the plaintiffs are entitled to the vendor’s lien on the 
mill, which was the object of the transaction, and which Terry placed 
on his Bilan as part of his assets. 

Pretermitting the question whether Terry and Bradley are or are not 
absolutely estopped from setting up the simulation as a shield, and 
conceding arguendo that the knowledge of it might impair the right to 
recover, the fact of sueh knowledge was not actually established and 
is not inferrible. 

The transaction was » real one. It was a sale, with a pact of redemp- 
tion. The title passed to the purchaser, who was to retain it and to 
transfer it, but only after his notes would have been retired and handed 
back to him duly cancelled. The intention of the parties was the issue 
of notes, secured by vendor’s lien, to be used by the vendor in his busi- 
ness in raising money, and the retirement of the notes and the return 
of them to the purchaser. The whole was for the protection of third 
parties and of the latter, who has continued to own the mill, as his 
notes have not been handed back pursuant to the agreement. 

The registry of the act and of the counter-letter previous to the 
purchase of the note by plaintifis did not convey knowledge of any 
simulation; the less so, as the transaction was a reality in form and 
substance. 

One of the plaintiffs distinctly swears that he did not know of the 
simulation and of the counter-letter, and after inquiry from the notary 
before whom the sale was passed, being satistied he took the note. 

The thing sold was not real estate. The sale of it and the counter- 
letter were not required to be recorded in the conveyance oftice, where 
transfers of real estate and contracts of alienation relative thereto alone 
are to be part of the record. Such being the case, the plaintiffs were 
under no obligation to consult the records of that office, and registry 
therefore is not equivalent to notice and knowledge. 

The idea that the plaintiffs are concluded from the fact that they 
voted at the meeting of creditors in the respite proceedings, can hardly 
It suftices to observe, if anything need be said, that they 


be serious. 
were their creditors for a paltry sum and had not vet acquired the note 


sued on. 
The intervenor labors strenuously to show that the mill is not im- 


movable property, and therefore not liable to be mortgaged. There 
ean be no doubt that such is the law, but the plaintiffs do not claim a 
mortgage and it does not at all follow that the mill could not be affected 
or encumbered with a vendor’s lien. R. C. C. 3227. 
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It is perfectly true that this lien is not created by consent, but springs 
by operation of law only. It is also incontestable that when once 
thus created, it continues to exist and attach, either to the movable or 
immovable property sold, unless it has been expressly abandoned. 

The lien in this case, far from having been given up or relinquished, 
was, by the act of sale, explicitly declared to be retained to secure the 
payment of the note sued on and others which had been issued and 
have been retired. 

There is therefore no reason why the plaintiffs should not be recog- . 
nized as entitled to the vendor’s lien, which they claim. 

It is therefore ordered and decreed that the judgment appealed, as 
far as it allows plaintiffs the amount of the note sued on, with interest, 
cost and charges, be affirmed; that it be amended so as to allow the 
plaintitts, further, vendor’s lien and privilege on the ‘‘Clipper Saw-mill,” 
to secure the payment of said amount; that in all other respects it be 
reversed and that the intervention be rejected, the costs in both courts 


to be paid by the appellees. 








No. 9600. 
J. H. Maury & Co. vs. Louts RANGER & Co. 


Jwisprudence has discarded the former stringent rule which made agents of foreign princi- 
pals personally liable on contracts executed by them in that capacity, without any dis- 
tinction whether they describe themselves in the contract us agents or not. 

In suits against agents to make them thus responsible. courts must endeavor to ascertain 
from the nature and tenor of the contract, to which of the parties ce lit was given, and, 
they will be guided by the rule that the agent of a foreign principal is not, as a question 
of law, personally liable on every contract made for his principal. It is rather a ques- 
tion of fact in each case, to be ascertained by the terms of the particular contract and 
the surrounding circumstances. 

To avoid personal liability on a contract made for his principal, the agent must disclose his 
agency as well as his principal, either at the time that the contract is entered into or 
when he is sued as personally liable thereon . 

In a contract of affreightment which contains on its face the fact of the agency and dis- 
closes by its terms the priucipal for whom it is executed, the agent will be exonerated 


from personal liability. 
PPEAL from the Civil District Court for the Parish of Orleans. 
j Tissot, J. 


Farrar & Kruttschnitt for Plaintiffs and Appellees: 


1. The agents of merchants residing in a foreign country, or in another State, are person- 
ally liable, whether they describe themselves as agents or not in the contract. In such 
cases itis presumed that the credit is given exclusively to them to the excneration of 
their employers; but the presumption may be rebutted by proof that the credit was 
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given to both, or to the principal only. Newcastle vs, Red River R. R. Co., 1 Rob. 147; 
Thorne vs. Tait et als..8 Ann. 8; Adler vs. Shuchardt, 8 Am. L. R.15; Wharton on 
Agency, secs. 514 and 791; Dos Passos on Stock Brokers and Stock Exchanges, p. 680: 
Story on Agency, § 268. 

Where an agent fails to disclose the name of his principal, he is bound personally. C. 
C. 3012; Bedford. Breedlove & Robeson vs. Jacobs, 4 N. 8. 529; Nott & Co. vs. Papet, 
15 La. 310; Parlange vs. Faures, 14 Ann. 444; Story on Agency, § 267; Kent’s Commen- 
taries, 13th ed., vol. 2 (top paging), 631. 

If a person would excuse himself from responsibility on the ground of agency, he must 
show that he disclosed his principal at the time of making the contract, and that he 
acted on his behalf, so as to enable the party with whom he deals to have recourse to the 
principal iv case the agent has authority to bind him. Defendants’ brief, p. 32. 

It is elementary in the law of carriers that the goods to be transported must be received 
by the carrier before his liability commences Hunt & Macauley vs._Mississippi Central 
R. R. Co., 39 Ann. 446. 


D.C. & L. L. Labatt for Defendants and Appellants: 


An agent_acting within authority, who signs bills of lading in his principal’s name, 
without any personal guarantee, and free from unfaithfulness, fraud or neglect, is not 
liable, personally, to the shipper, even for the admitted breach of such contract by his 
principals. 

Where a written contract of affreightment is entered into by the master of a ship, and 
contains all the stipulations of the parties, conditioned on her arrival at a named port, 
and the ship is prevented from reaching her wharf by ‘‘force majeure,” the contract is 
annul!ed, without liability for damages on either side; and a fortiori. the acknowledged 
agent of the ship, its consignee and husband, who was warranted by custom of the port 
in anticipating her arriual, and to prepare for ber prompt dispatch by receiving the 
cargo on the levee, cannot be pursued personally for an alleged breach, simply because 
the principals are foreigners and reside *‘ beyond seas.”’ 

An agent or consignee of a ship, duly authorized, whose owners are domiciled abroad. 
is no more personally liable for damages incurred by violation of a contract, than if he 
were the agent of a principal in another State of the Union. unless credit is exclusively 
given to the agent to the exoneration of the principal or upon the agent's personal grar- 
antee. But where he has disclosed the name of his principal in the contract, or at the 
trial, he incurs no personal liability. 15 L. R. 306; 15 Ann. 189; 14 Ann. 444; 4 N.S. 430- 
When a contract of affreightment or charter-party is annulled by vis major, the voy- 
age is broken up and all parties are at arm’s-length, and the relation of the ship, master 
and owners, who, in anticipation of her arrival], received cargo on the levee, must be 
governed by the law of negotiorum gestor, and ipso facto they become agents of the ship- 
per, to forward it at the best rate of freight obtainable, unless the agents can control 
another ship‘of the’same line nnder the clause of ‘liberty to tranship.”’ 

Where the cargo is forwarded by another steamer, of a different line, under the spur of 
the shipper’s request or instruction, but at a higher rate of freight than that of the rup- 
tured contract. which the shipper knew, or was bound to e«pect. as the result of the 
‘quarantine blockade.” the difference is a damage absque injuria, and must fall on the 
owner of the cargo, under the rule of *‘res perit domino,” especially where all the charges. 
trouble and expenses of shipment were borne by the disabled ship, without reimburse- 


ment. 
Where the agent gives to the other party a substantial principal, who recognizes and 


ratifies the contract and properly discharges obligations resulting therefrom, with the 
best intentions and in the interest of the shipper, and without compensation, he is free 
from personal liability, and requires no express stipulation to relieve or to rebut the 
presumption that the contract was made with him personally. 7 Ann. 674. 
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Such an agent cannot be held responsible personally, merely because his principals are 

foreigners and reside *‘ beyond seas,” or in another State, in the face of a written con- 

tract negativing the intention to bind themselves personally for its violation, or that 

credit was exclusively given to him to the exoneration of his principal. 15 L. R. 310_ 

and Story on Agency, §§ 265, 267. . 

8. The civil law of mandate in Louisiana cannot yield to the ‘‘ custom of trade ia London,” 
in specified transactions , the common law or the commercial law of other countries (in 
sales of personal property), if the agent discloses his mandate and designates his prin” 
cipals, by written contract, without personal guarantee. 

9. The shipper paying the freight by the substituted ship, is in no worse position than if 
the original ship had paid the freight in Liverpool on its delivery, and then sued plain- 
tiff to reimburse the amount expended or incurred as ‘‘negotiorum gestor.” Plaintiffs 
only did what the law would have obliged them to do, and ought not to complain against 
anybody. 

10. The ‘liberty to tranship " clause is not meant to obligate the master, owners or agent 

to ship by a vessel of another line, or incur loss; but is a privilege inserted tv earn 

freight, pro rata itineris, or to forward by another vessel of the same line. 23 Fed. Rep. 

No. 16, p 918. June, 1885. 


The opinion of the Court was delivered by 

Pocnuk, J. Plaintiffs seek to hold the defendants personally liable 
under a contract of affreightment which the latter had executed as 
agents. 

The principal defense is that the defendants acted throughout the 
transactions which form the basis of this suit, merely as agents of the 
owners of the vessel in whose name they had signed bills of lading, and 
that they are not personally liable to plaintiffs under the contract de- 
elared upon. They prosecute this appeal from a judgment in favor of 
plaintitts for the full amount of their claim. 

The pertinent facts in the record are as follows: 

In July, 1883, the defendants executed bills of lading to plaintiffs for 
2709 bales of cotton, to be received on board of the steamer ‘‘ Gracia,” 
then on her way to this city, and consigned to Liverpool, England, at 
the rate of 19-64 of a penny sterling per pound. That under the effect 
of the quarantine then established by the State authorities at the mouth 
of the Mississippi river, the vessel “Gracia” was not allowed to reach 
the port of New Orleans, whereupon defendants, with the knowledge 

_and consent of plaintiffs, shipped the cotton to Liverpool by the steamer 
‘‘Chancellor,” owned by a different line of steamers. 

The bill of lading issued by the latter steamer was to the steamer 

“Gracia,” but it called for freight at the rate of § of a penny, which 
_was exacted from the consignees at Liverpool before delivery of the 
cotton by the “Chancellor.” It also appears that on delivery, some of 
the cotton was found damaged, for which the shippers were charged 
the sum of 118 pounds sterling. 
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The demand of plaintiffs is for the ditference of freight charges on the 
cotton at the rate of 19-64 of a penny per pound and the charges exacted 
at the increased rate of % of a penny, and for the amount paid by them 
on account of the damaged cotton, the whole amounting in our currency 
to $2,977.10. 

Plaintiffs’ theory, which was adopted by our learned brother of the 
district court, under which they propose to make the defendants per- 
sonally liable, presents two propositions of law: 

Ist. The agents of merchants residing in a foreign country, or in 
another State, are personally liable, whether they describe themselves 
as agents or Lot in the contract. In such cases it is presumed that the 
credit is given exclusively to them to the exoneration of their employ- 
ers; but the presumption may be rebutted by proof that the credit was 
given to both, or to the principal only. 

2d. Where an agent fails to disclose the name of his principal, he is 
bound personally. 

While our appreciation of the facts in this case would justify the con- 
clusion that the defendants would be exonerated even under the strin- 
gent and narrow rule contained in plaintitts’ tirst proposition, we prefer 
to rest our conclusions on other grounds, and to withhold our sanetion 
of a principle which once prevailed in some English courts, but whieh 
has long since been repudiated by more progressive and enlightened 
jurisprudence, not excluding English tribunals. 

The rule was formulated by Judge Story in his work on Agency, 
predicated on some adjudications in the jurisprudence of England, but 
he lived long enough to appreciate its harshness and its damaging effect 
on international commercial intercourse, which was subsequently en- 
compassed in more liberal ties, and became in time immeasurably 
increased and facilitated by the application of steam to navigation on 
the seas, the invention of the electric telegraph, and the multiplicity 
of railroad communications. Hence, we find him in the revision of his 
work yielding a cheerful compliance with modern adjudications on the 
subject-matter, by the following material modification of his views as 
originally enunciated: ‘And probably the better rule is that the agent 
of a foreign principal is not, as a question of law, personally liable on 
every contract made for his principal. It is rather a question of fact 
in each case, a question of intention, to be ascertained by the terms of 
the particular contract and the surrounding circumstances.” Story on 
Agency, 6th ed., § 268. 

In the next section, 268 ‘‘a,” the learned author adds another very 
wise and very significant qualitication to the rule in the following words : 
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* This presumption of credit being given alone to the agent, and not to 
the foreign principal, applies with the most force to purchases made by 
an agent for a foreign principal; but when a written contract is made, 
and expressed to be with a foreign principal and not with the agent, 
the latter is not liable, although the contract be signed by him, for and 
on account of the foreign principal.” 

These principles are unqualitiedly sanctioned by respectable author- 
ity of other States of the Union; and in connection with the second 
proposition advanced by plaintiffs, they have been followed in several 
sases by our own Court. 33 Howard U.S. R. 49, Oelricks vs. Ford; 
Lyon vs. Williams, 5 Giray, 557; Bray vs. Ketell, 1 Allen (Mass.), 80; 
New Castle vs. Red River R. R. Co., 1 R. 147; 13 La. 20, Zacharie vs. 
Nash; 15 La. 306, Nott vs. Papet; 8 Ann. 8, Thorne vs. Tait: 14 Ann. 
448, Parlange vs. Faures; Spotts vs. Cowan, 9 Ann. 520. 

In our examination of this case we have been guided by the jurispru- 
dence thus established, and we conclude that the case is clearly with 
the defendants. 

In a contract of aftreightment such as the one disclosed in this record, 
we find an apt illustration of the wisdom of the rule that, in determin- 
ing the question of the presumption as to which of the parties credit is 
given, which is the vital issue in all such cases, courts must deal with 
the question of fact in each case, with the question of intention to be 
ascertained by the terms of the particular contract and the surround- 
ing circumstances. 

Now, in this case the record shows that defendants were (like plain- 
tiffs) commission merchants and factors and dealers in cotton; and that 
as an appendage to their main business they undertook the ageney of 
a line of steamers known and designated as the “ Serra Line of Steam- 
ers,” plying between Liverpool and this port. 

The nature of their connection with the steamer “ Gracia,” for whose 
account they entered into the contract under discussion, was made 
known to plaintiffs by the very freight brokers, Dobell & Bell, who 
negotiated the contract between them and the defendants, and was 
made manifest to them on the very face and in every line of the bills 
of lading which were executed by the defendants, formally accepted 
and at once transferred by endorsement by the plaintiffs as a commer- 
cial security. 

The heading of the bill contains the words: “Serra Line of Steam- 
every stipulation 
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ers,” “Louis Ranger & Co., Agents, New Orleans;’ 
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in the bill is made in the name and for the account of the steamer, her 
commander and owners, and the contract is signed by the defendants 
as agents. 

When, later on, circumstances prevented the literal execution of the 
contract through the steamer contemplated by the parties, plaintiffs 
were at once notified of the circumstance, and of the intention of the 
defendants to make the shipment by another steamer, the ‘Chancel- 
lor,” of the “ Harrison Line,” and were requested to change their insur- 
ance accordingly; all of which was accepted without murmur or objec- 
tion by plaintiffs. And the record further shows that through a “cable” 
to the managers of the line at Liverpool, the defendants also notified 
them of the unforeseen disability of the vessel to carry out their con- 
tract with plaintiffs, and that the consent of said managers was obtained 
to operate the change of shipment to the “Chancellor.” 


When sued in this case, the defendants again reiterated in their 


answer a statement of their true character in the premises and of their 


real and legal connection with the contract, and they amplified their 
previous disclosure of their agency as well as the names of the man- 
aging owners of the line of steamers. They therein declared that they 
were the agents of the “Serra Line, J. T. Nickels & Co., of Liverpool, 
managing owners,” and defendants’ principals. 

We must hold these acts as a substantial and sufficient compliance 
with the very rule invoked by plaintiffs themselves, and as affording 
ample legal and equitable grounds to exonerate the defendants from 
all personal liability in the premises. ° 

We pretermit any expression of opinion as to the right of plaintifts 
to enforce their claim against any other party to the contract, and un- 
der the views as herein expressed we eliminate all discussion of the 
merits of their claims against the steamer “ Gracia,” or her owners. 


The discussion would involve questions of great interest and of 
attractive study, but it would answer no useful purpose in face of the 
conclusion which we have reached. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be annulled, avoided and reversed ; and it is now 
ordered and decreed that plaintiffs’ demand against defendants be 
rejected, and that their action be dismissed at their costs in both courts. 





NEW ORLEANS, MAY, 1886. 491 





State vs. Bates. 


No. 9709. 
THe State oF Louisiana vs. MILEs BaTEs. 

A former acquittal for the same offense cannot be urged as newly-discovered evidence in 
support of a new trial. Such fact must have been known to defendant, and evidence to 
that effect could only have been offered under a special plea of avtrefois acquit 

Jurors cannot be heard to impeach their verdict; and when no objection is urged to the 
correctness of the judge's charge, the allegation that the jury misapprehended its mean- 
ing, supported by the affidavit of « juror to that effect, cannot be sustained as ground 
for a new trial 


PPEAL from the First District Court, Parish of Caddo. 
Hicks, J. 





M. J. Cunningham, Attorney General, for the State, Appellee. 
J. L. Hargrove for Defendant aud Appellant. 


The opinion of the Court was delivered by 

FENNER, J. The only complaint of error is embodied in a bill of 
exceptions taken to the ruling of the judge in refusing a motion for 
new trial, which was based on the following grounds, viz: 

ist. That no evidence was oftered on the trial to show any value to 
the property alleged to have been stolen. 

How are we to determine whether such evidence was offered or not, 
or the sufficiency of the evidence offered? The judge does not sub- 
stantiate the averment, and his refusal of the new trial must be taken 
as denying it. 

2d. That defendant was surprised by the State’s withdrawing a wit- 
ness Without examining him on a certain point. 

This is frivolous. If the defendant wished to carry the examination 
further, he had the opportunity of doing so. 

3d. On the ground of newly-discovered evidence, the amount of 
which is that he has discovered since the trial that he had been for- 
merly tried and acquitted for the same offense. 

The proposition that he had been tried and acquitted for the same 
offense, without knowing it, is difficult of comprehension; and, if it 
were true, should have been urged in a special plea of autrefois acquit. 

4th. That the jury misapprehended the judge’s charge. 

It is not alleged that the judge’s charge was incorrect or was not 
clearly expressed. The attempt is made to support the ground by the 
affidavit of one of the jurors; but he cannot be permitted to impeach 
the verdict. We know of no authority for granting a new trial on such 


a ground. 


Judgment affirmed. 
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No. 9675. 
SUCCESSION OF JOSEPH ANGER. 


A sale cannot be annulled by an opposition to a distribution of the proceeds of the sale. 
When a sale is real, a direct revocatory action must be brought for its annulment. 

Where there is opposition to the distribution of the proceeds on a bare allegation of fraud, 
collusion, etc., in making the sale, the Court will not delay the distribution until it shal! 
suit the pleasure of the opponent to institute a proper action to annul it, unless hs has 
used some conservatory process to prevent the distribution. 

An error of calculation may be corrected by this Court upon an application for coheoring ; 
but the rights of interested parties will be reserved. 


PPEAL from the Twenty-third District Court, Parish of Iberville. 
~\~~= Talbot, J. 





D. N. Barrow and 8. Matthews for the Appellees. 
G. L. Bright and Read & Goodale for the Appellants. 





The opinion of the Court was delivered by 

MANNING, J. A provisional tableau of distribution of this succession 
was before us in 1884 on the opposition of Humble, tutor, holder of one 
of the mortgages, and our decision of the issue presented by him is 
reported in 36 Ann. 252. Of the two plantations of the succession, 
“‘Hermitage” had already been sold. ‘Forlorn Hope” has been sold 
in the interval, and the plan of distribution of the whole assets is now 
opposed by sundry creditors. 

The Gourriers hold the first mortgage and vendor’s lien on the undi- 
vided half of Forlorn Hope. 

Graves holds the first mortgage on Hermitage and an undivided half 
of Forlorn Hope and the second mortgage on the other half. 

McCan’s mortgage rests on both plantations, Humble’s on Hermitage 
alone, and Cousins’ on both, and all are primed by Graves. 


OPPOSITION OF SHAKSPEARE, SmitH & Co. 

These opponents attack the sale of Forlorn Hope as fraudulent and 
collusive—the collusion being of the executrix and certain other cred- 
itors to reduce the appraisement and effect a sale for less than other- 
wise would have been possible, and the fraud being the consequent 
despoiling of the opponents. When they offered evidence to prove 
their allegations, opjection was made that the sale could not be annulled 
in an opposition to an account, and the court sustained it and refused 
to hear the evidence. 

The court ruled correctly. The opposition is in substance an action 
to annul the sale, and such action cannot be instituted in the form of 
an opposition to the distribution of the funds arising from the saie. 
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The sale was real and a direct revocatory action should have been 
brought for its annulment. Violett vs. Fairchild, 6 Ann. 193. 

The opponents concede the correctness of that rule of law but urge 
that they should be permitted to prevent the distribution of the pro- 
ceeds of a fraudulent sale. Their contention amounts to this, that on 
a bare allegation of fraud, etc., in a sale, made in an opposition to the 
distribution of the proceeds, the court must delay the distribution until 
it shall suit the pleasure of the opponent to institute a proper action to 
annul the sale. The lower judge made the proper disposition of the 


opposition by dismissing it. 
OpposITION OF B. Coustns. 


The brief of this opponent argues on the assumption that the execu- 
trix had given Humble priority over him in the distribution of the 
proceeds of Forlorn Hope, but his opposition is directed against the 
allowance of certain privileged claims and of other mortgage creditors. 
It is true, as he argues and as we have already stated, that Humble had 
no mortgage on Forlorn Hope, while Cousins had. The tableau does 
not propose to distribute any of the proceeds of Forlorn Hope to Hum- 
ble. On the contrary it classes Cousins quoad this mortgage next after 
Graves and, after paying Humble out of the Hermitage sale, distributes 
the residue of that sale to Cousins as well as the residue of Forlorn 
Hope after paying antecedent mortgages. The judgment amends the 
tableau by reducing the sum coming to Cousins, and as the items of 
privilege allowed cause in part that reduction, this opponent attacks 
them. We think they were properly allowed. 


OPPOSITION OF HUMBLE, TUTOR. 


The complaint of this opponent was that our decree, rendered when 
the case was here before, had been disregarded in this, that the pro- 
ceeds of Hermitage are by the tableau of distribution made to pay an 
undue proportion of the fees, taxes, costs, and other expenses of admin- 
istration. His brief contains an arithmetical statement of what he 
thinks that proportion is, and seems to be fair. The principle we an- 
nounced is that each plantation must bear the burden of its own taxa- 
tion, and the general expenses of administration are chargeable to each 
proportionately. His brief says that ‘“‘the lower judge sustained the 
opposition and rendered such judgment as was believed carried out the 
decree of this Court on the Conner appeal.” He is not an appellant 
.and filed no answer for an amendment, nor does his brief say that he 
desires any, and it would not suffice to procure amendment if it did. 
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APPEAL OF P. 8S. GRAVES. 
This appellant asks the correction of certain alleged errors in the 


judgment. His mortgage was first on the whole property save only the 


Gourriers on one-half of Forlorn Hope and there are funds to pay him. 
This contest is between the second mortgage creditors for the residue 
of the proceeds—“‘an issue,” he says, “in which the present appellant 
would have no concern had not the genius of blundering presided over 
the writing of the judgment, and caused a serious and unaccountable 
though seemingly clerical error as to the amount therein stated to be 
due him at the time of this new calculation.” 

After quoting from our opinion in this case in 36 Ann. 252, his brief 
proceeds: 

“The difficulty then presented to the court was this, should the 
entire proceeds of Hermitage go to Graves, the second mortgage on 
Hermitage would be worthless, while the second mortgage on Forlorn 
Hope would be of perhaps face value. Should the mere accident of the 
priority of the sale of Hermitage ruin the security of one creditor and 
enhance the value of that of another? Aid yet, the proceeds of Her- 
mitage belonged to Graves, and as to him the court could not touch 
them; accordingly, the court decided, in substance, that while the pro- 
ceeds of Hermitage should be given to Graves as fast as converted into 
cash, yet, whenever Forlorn Hope should be sold there should be a 
fictitious marshaling of the assets of both places, and the surplus re- 
maining after paying in full the first mortgage creditors should be dis- 
tributed between the second mortgage creditors, just as though both 
places had been sold together. 

““Graves and the other first mortgage creditors might at this future 
date have been settled with, or they might not; it mattered not so far 
as the instant issue was concerned. The theory of the new problem 
was to be, that no payments whatever had been made to them. All 
the funds and all the debts were to be marshaled anew, merely to see 
how these second mortgage creditors should fare in reference to one 
another.” 

The following extract from our opinion will shew what was really 
decided. Humble had asked that the proceeds of Hermitage be held 
and distribution of them be deferred until the other property was sold 
and we said we could not do that, but ‘‘ we shill effect the same pur- 
pose so far as the rights of the opponent (Humble) are concerned by 
reserving and recognizing his right, when Foriorn Hope and other 
property shall be sold, to require such a distribution of the proceeds as 
will award him the same amount in satisfaction of his claim as he would 
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have received had the proceeds of Hermitage been present for simulta- 
neous distribution.” 

Obviously this means, when the property has all been sold and the 
whole proceeds are ready for distribution, the claims of the various 
creditors shall then be paid according to their rank, and no one shall 
be injuriously affected because the exigencies of the situation had com- 
pelled the sale of one plantation before the other. 

But this marshalling of the assets now to be made is not to ignore 
payments that have been made to any creditor. Graves’ contention is 
that for the purposes of this distribution the payments made to him are 
to be ignored, and the interest on his claim is to be calculated regard- 
less of the payments and of the interest on them. The correct sum due 
him can be ascertained only by computing interest and applying pay- 
ments in the usual way, and this was done by the amended account 
and the judgment. His brief says, “all we ask for is an interpretation 
of the judgment that accords with the pleadings, the law, and the facts 
of the case, and this gives Graves the amount very nearly as set down 
in the last account.” 

The matter is certainly very complex, but a pains-taking examina- 
tion has not revealed to us any cause for disturbing the judgment. 

Judgment affirmed. 





On APPLICATIONS FOR REHEARING. 


Watkins, J. With the principles announced in 36 Ann. 252, in 
which the previous account of same executrix underwent an examina- 
tion, we are perfectly satisfied; and we find no occasion to disturb the 
recent decree, in so far as the oppositions of B. Cousins, Humble, tutor, 
or Shakspeare. Smith & Co., are concerned; but upon a careful exam- 
ination of the provisional account filed February 4, 1885, and the sup- 
plement thereto filed on the 14th of April, 1885, we feel satisfied that 
the judge a quo made a clerical error in his decree, in making a deduc- 
tion of the sum of $6,075.10 from that of $12,999.58, which is the true 
amount due P. S. Graves. 

We adopt the following as a correct calculation, viz: 








Pr I GI ios sasiciccveecvccedesecotecseecen $16,000 00 
ee in oes hecececads-cdvacsieneenses 1,436 44 
EC ee ee ee $17,436 44 

By amount paid March 5, 1883............... ccc ceseeeoes 3,000 00 
iss ene Gekd ues eeerenees: aeledeeteel $14,436 44 

_ Interest to maturity first Hermitage note.................. 1,187 99 


PE civhatktchiekhkeeis sekeiietdssesantenaiueal $15,624 43 
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By first Hermitage note... ...............6... $2,850 00 








Rt Sha cdr deteesse kd. 1s eendtoven des 600 00— 3,450 00 
EOE SO TT eee ok 
Interest to date of sale of Forlorn Hope, February 7, 1885... 825 13 
Dt Ciedieegles-s. ~guikacewaias<ebekedde sane $12,999 56 


And to this sum he is entitled, to be paid out of the proceeds of the 
sale of the Hermitage and Forlorn Hope plantations, by preference 
recognized by the judgment of the district judge. 


It is therefore ordered, adjudged and decreed that the former opinion 
and decree herein rendered, and that of the court a gua, be so amended 
as to conform to the aforesaid calculations; and that same remain in 
all other respects undisturbed; and that all costs of appeal be taxed 
against the succession—the right of any interested party to apply for a 
rehearing, upon the points herein decided, within the legal delay, being 


reserved, 


On SECOND APPLICATION FOR REHEARING ON THE PART OF THE 
EXECUTRIX AND B. Cousins. 


In order to make our former opinion and decree plainer, and leave 
no room for doubt as to its true intent and meaning, we amend and 
alter the same so as to read as follows, viz: 

It is ordered, adjudged and decreed that P.S. Graves is entitled to 
be paid and shall receive from the net proceeds of the sale of the one- 
half of Forlorn Hope plantation, not subject to the Gourrier mortgage, 
and the proceeds of the sale of the Hermitage plantation, the net bal 
ance of $12,999.56; and if the proceeds of the sale of the Hermitage 
plantation, viz: 


Amount paid on first account. ...........6 66. c cece eee ee #3,000 00 
Amount first Hermitage note...............00..00 eee eens 2,850 00 
eee Pre er eer eer re rer oe 600 00 

EE Ee ee $6,450 00 


have not been paid as stated in the account and judgment appealed 
from, same shall be puid him with rank and preference as a first mort- 
gage creditor. 


And as thus explained our original judgment remains undisturbed. 
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No. 9750. 
THE STATE OF LOUISIANA Vs. Isaac BirRD. 


1. Acharge of the judge, in a capital case, that is not reduced to writing, and to which no 
bill of exceptions was taken at the time, cannot be examined upon an application by 
accused tor a new trial. 34 Ann. 106, 1213; 35 Ann. 543, 773. 

2. An objection that the verdict of the jury is contrary to law and the evidence is bad. 33 
Ann. 313; 11 Ann. 478. 

3. An objection, raised for the first time upon an application for a new trial, that one of 
the jurors who tried the case was an unnaturalized citizen, comes too late; it should 
have been urged when the juror was offered to be sworn. 8 R. 590; 13 Ann. 276, 21 
Ann. 546, 257; 26 Ann. 383. 

4. A juror cannot be heard to impeach his own verdict. 3 Ann. 435; 6 Ann. 653; 35 Ann. 
1032. 

PPEAL from the Ninth District Court, Parish of Concordia. 
Young, J. 





M. J. Cunningham, Attorney General, and Hugh Tullis, District Attor- 
ney, for the State, Appellee. 


G. Lemle and C. 8S. Duke for Defendant and Appellant. 





The opinion of the Court was delivered by 

Watkins, J. The accused was indicted for the murder of one John 
Stephenson, and from a verdict of guilty without capital punishment, 
he has obtained this appeal. 

He relies upon a bill of exceptions reserved to the refusal of the trial 
judge to grant his application for a new trial; and upon one taken to 
the rejection by the court of certain testimony on the trial of that 


application. 
I. 


The grounds upon which accused predicates his motion for new trial 
are in substance as follows, viz: 

Ist. The verdict is contrary to law and evidence. 

2d. The court erred in not instructing the jury, at its adjournment 
for dinner, after the evidence had been closed, and before the argument 
of counsel, not to speak about the case, or reflect on the evidence that 
had been adduced, or form an opinion in the case, until they had heard 
the argument of counsel and the law bearing on the case. 

3d. That, during the adjournment of court for dinner, and prior to 
the argument of counsel, several jurors expressed themselves on the 
case. 

4th. The district attorney erred in not reading to the jury the statute 
of the State under which the party was tried. 

sth. The court erred in not instructing the jury as to the penalty 
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attached to their finding the prisoner guilty of murder, without capital 
punishment. 

6th. In consequence of said error of the court, many of the jurors 
were misled with regard to the term of his imprisonment in case the 
accused should be convicted. 

7th. That if the jury had not entertained this opinion, o- would 
have found a different verdict. 

8th. That he believes one of the jurors who tried the case, by the name 
of Fritz Barmd, was not a naturalized citizen of the United States; and 
that the accused was not aware of the fact before going to trial. 


lI. 

In State vs. Beard, 34 Ann. 106, we said: “‘ Although in writing, the 
judge’s charge was not excepted to: we held in State vs. Ricks, 32 Ann. 
1098, that when the charge was in writing and embodied in the record, 
we would notice errors, under proper assignment thereof, although not 
presented by bill of exceptions. While not overruling this opinion, 
which, however, is contrary to prior authority (10 Ann. 450), and there- 
fore, to be strictly construed, we deem it proper to say that it is prefer- 
able that charges should be excepted to when given, in order that the 
judge may have an opportunity of explaining and correcting his charge 
at the time; otherwise, the defendant would be at liberty to take his 
chances of acquittal on the charge as delivered, and, if convicted, to 
urge his objection in subsequent proceedings. Only in case of gross 
and unambiguous error will we sustain objections to the charge, not 

made and presented by bill of exceptions at time of delivery.” 

In State vs. Curtis, 34 Ann. 1213, this Court adhered to its ruling in 
the last cited case. 

In State vs. Sheard and Smith, 35 Ann. 543, this Court said: “ When 
in a criminal case no objection is made by the accused, or his counsel, 
to the charge delivered in writing, when given, and no bill of excep- 
tions is taken thereto, and there is no proper assignment of errors, etc., 
the matter will not be reviewed by this Court, nor the sentence dis- 
turbed.” 

This ruling was approved in State vs. Riculfii and McClung, 35 Ann. 
773; State vs. Chopin, 10 Ann. 458; State vs. Mangum, 35 Ann. 619. 

This record fails to disclose that any such charge was requested at 
the time of trial and that same was refused by the court. Certain it is 
that there is in the record no written charge to the jury. 

The correctness of the assumed misdirections of the judge in his 
charge to the jury cannot be heard and determined by way of motion 


for new trial. 
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This disposes of the second, third, fifth, sixth and seventh grounds 


of objection by the accused. 
II. 


The objection urged that the verdict of the jury is ‘contrary to law 
and evidence,” is not good, as its determination necessarily involves. 
questions of fact. 

These were grounds of complaint that addressed themselves pecul- 
iarly to the discretion of the lower judge. 38 Ann. 313, State vs 
Breckinredge; 11 Ann. 478; 8 R. 543. 

IV. 

The belief of the accused that ‘‘ one of the jurors who tried the case” 
was an unnaturalized citizen, and that he was not aware of it, comes 
with poor grace from the accused, after he has taken his chances of 
acquittal by the jury of which this person was a member. 

It was long ago held that an objection to a juror, for want of resi- 
dence, should be made when he is offered to be sworn. 

Such an objection comes too late on a motion for new trial. 8 R. 
590, State vs. Kennedy; 13 Ann. 276, State vs. Nolan; 21 Ann. 546, 
State vs. McLean; 21 Ann. 257, State vs. Parks; 26 Ann. 383, State vs. 
Brown. 

V. 

The question remaining for discussion is, whether a petit juror can 
be permitted to impeach his own verdict. Repeated decisions of this 
Court, and of its predecessors, have steadily maintained the negative 
of that proposition. 3 Ann. 435, State vs. Caldwell; 6 Ann. 653, State 
vs. Butler; 35 Ann. 1032, State vs. Cheshire. 


VI. 

Altogether, the motion of accused for new trial is without merit, and 
we find no ground of objection to the trial judge’s conduct of the case; 
and it is therefore ordered, adjudged and decreed that the verdict of 
the jury and judgment of the conrt appealed from be affirmed, with 
costs of both courts taxed against the appellant. 





No. 9782. 


Tue STATE EX REL. CITIZENS’ BANK vs. JUDGE OF SEVENTA Dis- 
TRicT Court, PARISH OF CATAHOULA. 





Ejectment proceedings are summary in character. 

A prayer that the defendant be cited is not a conversion of such proceedings into ordinary 
ones. The word used is that found in the statute. 

‘Mandamus is the appropriate remedy to compel the trial as summary, of such suit, where 
the district judge ba’ on that account ruled as a question of practice, or procedure, that 
it has ceased to be such and had been converted into an ordinary action. 
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A PPLICATION for Mandamus. 


Elam & Luce for the Relator. 
F. L. Richardson for the Respondent. 


The opinion of the Court was delivered by 

BERMUDEZ, C.J. This is an application for a mandamus to compel 
the district judge to try summarily a suit brought by the relatrix bank 
to eject a tenant from a plantation. 

The judge returns, admitting his refusal to proceed in a summary 
manner, for the reason that the relatrix has resorted to the ordinary 
process and that the defendant, even then, was entitled to the usual 
delays before the case could legally be fixed, which delays were not 
given before the fixing. 

The plaintiff in the ejectment suit prayed that the defendant, Lid- 
dell, be cited. The citation issued on the 2d of March, ult., allowing 
eleven days to.defend. It was served on the following day. On the 
11th, the court fixed the case for trial on the 15th, at a stated hour. 

The defendant then opposed the trial because the proceeding was 
one via ordinaria, and because the case was prematurely fixed. 

It cannot be claimed that the plaintiff converted this case (which the 
law declares shall be tried in a summary way) into an ordinary one, 
because she asked for citation against the defendant. 

The very law which provides for a summary trial, directs that the 
defendant shall be cited. R. S. 2155, 2156; see also, R, C. C. 2713. 

It was in strict compliance with that law that citation was asked 
and issued. 

We have no concern with the correctness of the proceeding in fixing 
the case before the expiration of the delay allowed by the citation to 


_ appear and defend the suit. 


The judge refused to “try the suit as a summary case, because it had 
been converted into an ordinary one, and the object of the present pro- 
ceeding is to compel him to try it summarily. 

Having reached the conclusion that the plaintiff, by asking that the 
defendant be cited, has not altered the character of the suit, it is the 
clear duty of the district judge to hear and determine it as sueh. 

The remedy sought is appropriate. 34 Ann. 1178; 32 Ann. 543, 597, 
774: High on Ex. Rem. §§ 151, 250. 

It is therefore ordered that the alternative mandamus herein issued 


be made peremptory. as prayed for. 
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No. 9708. 
THE STATE oF LOUISIANA Vs. GEORGE HARRISON. 





A party who has been arraigned, even though it be on the very day of his trial, and who 
goes to trial without objecting to the lateness of the time at which he was arraigned, 
cannot take advantage of the alleged irregularity after trial, by means of a motion for a 
new trial. 

The order of the trial judge separating the witnesses during the trial, falls within the legal 
discretion vested by law in trial courts, and a modification of the same by the jadge, 
within reasonable bounds, will not be disturbed on appeal. 


A. PPEAL from the First District Court, Parish of Caddo. 
é Hicks, J. 





M. J. Cunningham, Attorney General, for the State, Appellee. 
0. C. Henderson and D. T. Land for Defendant and Appellant. 


The opinion of the Court was delivered by 

PocuE, J. This appeal is taken from a sentence of death on a con- 
viction of murder. 

It brings up two points, by means of a bill of exceptions and a mo- 
tion for a new trial. 

The latter complaint involves an alleged error in having the accused 
arraigned on the very day of his trial. As the record shows that he 
was arraigned, it follows that issue had been joined between the State 
and himself; hence, it cannot be argued that no issue had been joined. 
State vs. Epps, 27 Ann. 227. 

The complaint is therefore restricted to the lateness of the arraign- 
ment. If the accused felt injured by that course, he should have then 
objected to going to trial, and after a showing of the alleged injury, he 
should have taken a bill from the ruling of the judge refusing a post- 
ponement of the trial. 

That objection is similar to a motion for a continuance, and it cannot 
avail as a motion for a new trial, in the absence of a timely application 
for further time before trial. An accused who has been arraigned and 
has thus joined issue with the State, though it be on the very day set 
apart for his trial, and goes to trial without objection and without 
requiring further time after arraignment and before trial, cannot be 
heard on a motion for a new trial, to urge that alleged irregularity. 

In all the cases in which our reports treat of the question of the 
proper time of arraigning the accused, it appears that objection was 
made before going to trial. 

In his bill the accused charges error in the ruling of the trial judge, 
who overruled an objection to the competency of a State witness, for 
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the reason that the witness had remained in court during the examina- 
tion of the other witnesses, in violation of the order of the court seques- 
tering all the witnesses in the case. 

It appears from the bill that the witness was an officer of the law and 
had made the arrest in the case, and that he was not aware, and that 
the district attorney himself was then ignorant of the fact that his tes- 
timony would be needed in the case. Under these circumstances, the 
judge would have erred in excluding the testimony of the-witness. 
State vs. Gregory, 33 Ann. 737. 

In rulings involving similar questions, which properly belong to the 
proper discipline of their courts, the discretion vested by law in dis- 
trict judges will not be interfered with, except in extreme cases, rarely 
to occur, of arbitrary rulings operating great wrong to either party. 
State vs. Watson, 36 Ann. 148. 

An almost identical point was presented in Ford’s case, 37 Ann. 463, 
and in disposing of the argument thereon, we said: 

‘The order to separate witnesses is not one of right, and its moditi- 
cation by the judge, within reasonable bounds, will not be disturbed 
on appeal.” See also Bishop Crim. Procedure, 2d ed., vul. 1, secs. 1086, 
1087, 1088; and State vs. Revels, 34 Ann. 383. 

The record discloses no error to the prejudice of the accused, who 
can therefore obtain no relief through his appeal. 


Judgment affirmed. 








No. 9605. 


THE STATE OF LOUISIANA Vs. MARY GRIFFIN. 


Objection to an indictment based on the ground that a member of the grand jury that found 
the bill was disqualified, must be urged before trial, and cannot be taken advantage of 
by motion for new trial.or motion in arrest. 

Where there are two judges in the same district clothed with equal powers and jurisdiction 
and authorized by statute to provide rules for the regulation of their courts and fix the 
terms thereof, and under this authority they have fixed their respective terms, it does 
not vitiate the proceedings, because an accused has been tried and convicted at a term 
of the court which the judge presiding thereat was ‘only authorized to hold in the 
absence of or inability.of the otherj judge to attend, to whom such term was regularly 
assigned under the rules, where such absence or inability is shown by the record. 


PPEAL from the Twentieth District Court, Parish of Assump- 
tion. Beattie, J. 





M. J. Cunningham, Attorney General, and HF. A. Sullivan, District 
Attorney, for the State, Appellee. 


Walter Guion for Defendant and Appellant. 
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The opinion of the Court was delivered by 

Topp, J. The defendant appeals from a sentence of life imprison- 
ment for murder. 

Among other defenses, she urged in the court below and again before 
this Court: 

That one of the members of the grand jury that found the bill against 
her was not a citizen of the United States, and that such fact was not 
ascertained till after verdict. 

She made this a ground of a motion for a new trial, and on the trial 
of that motion proved the fact alleged. 

There is no doubt but that an indictment of a grand jury, one or 
more of whose members labors under such a disqualification as the one 
mentioned, is invalid. All authorities agree on this point. Wharton 
Criminal Practice and Pleadings, sees. 345, 346; 8 R. 513, 616; 21 Ann. 
251. 

The question of difficulty on this point is whether such disqualifica- 
tion can be urged after arraignment and plea or after conviction. Upon 
this point the authorities are divided. 

In the case of the State vs. Parks, 21 Ann. 251, it was held that such 
disqualification was fatal to the indictment and could be urged in a 
motion for a new trial. y 

The judge a quo overruled the motion for a new trial on the author- 
ity of the case of State vs. McGee, 36 Ann. 207, which he claimed over- 
ruled the doctrine of the previous decision in the Parks case referred to. 

It is claimed in the brief of defendant’s counsel that the decision in 
this Parks case has been approved in several decisions reudered by the 
present Court, and he refers us to the cases of State vs. Washington, 
33 Ann. 896; State vs. Washington, 1404; and State vs. Rowland, 36 
Ann. 193. 

In the first of the above cases, among the errors assigned was one to 
the effect that the grand jury that found the bill was incompetent 
because drawn by commissioners unknown and without legal authority 
to act. It was held, “that such objection, urged only after plea and 
trial and on motion for a new trial, comes too late;” and further, “that 
if it had been seasonably made before trial it would have been fatal ;” 
the Parks case being mentioned only to distinguish it from the case 
then under consideration. 

In the next cuse (Washington) the disqualification of the grand jury 
was sought to be taken by a motion in arrest of judgment. That was 
_ the precise issue, and it was held that it could not be done. 

In the case of Rowland (36 Ann. 193), the issue touching the disqual- 
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ification of a grand juror was raised by a motion to quash, and the 
motion was sustained, the Court only deciding in accordance with set- 
tled jurisprudence on the point that the objection was seasonably made 
and was fatal where urged by this mode after indictment but before 
arraignment. 


From this brief review it will be seen that this Court is not commit- 
ted to the doctrine of the Parks case. On the contrary, we believe 
that the principle enunciated in the McGee case, 36 Ann. 207, is cor- 
rect. That decision is amply sustained by the preponderance of au- 
thority, as shown by the precedents cited in the decision. 


The other ground of resistance relied on by the defendant is the 
alleged want of jurisdiction or power in the judge who presided in the 
trial of the case. The facts relating to this point are these: 

The appeal comes from the parish of Assumption, where the accused 
was tried and convicted. Assumption is in the twentieth judicial dis- 
trict, in which district there are two judges, Judges Beattie and Kno- 
bloch. Among the rules adopted by these officers for the regulation 
and performance of their judicial functions is one to the effect that the 
terms to be held by each judge and the months for holding same were 
specified; and it is urged that the trial took place before Judge Beattie 
at a term of court which, under said rule, should have been held by 
Judge Knobloch. 


It may well be questioned, in view of the fact that the court before 
which this trial took place and all the proceedings were instituted and 
conducted had complete jurisdiction of the offense with which the 
accused was charged ratione materia, whether an alleged irregularity 
such as we are now considering, growing out of an infringement of a 
rule agreed on by the two judges, could be of such gravity as to vitiate 
the proceedings in question. But be that as it may, we find another 
of these rules adopted by the judges is in the following words: 


‘¢It is further ordered that the said judges may by agreement among 
themselves interchange the holding of these terms, and that either of 
them may, in case of the absence or nonability to preside ot the other, 
hold the terms provided to be held by his colleague.” 


The record shows that in conformity to this rule, Judge Knobloch 
called on Judge Beattie to preside at the term to be held by him in the 
month of November, for the reason of his inability to be present at that 
term. Accordingly the term was held by Judge Beattie, when the 
defendant was tried and convicted. 
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The rules referred to were not violated but fully complied with, and 
therefore the irregularity charged did not exist. 

The accused was legally tried and convicted and sentenced, and 
there is nothing in the record to afford him relief. 


The judgment is therefore affirmed. 


No. 8261. 


THE STATE EX REL. JOSIAH Fisk vs. POLICE JURY OF THE PARISH 
OF JEFFERSON, LEFT BANK. 


1. In acase wherein the judgmert of this Court has been reversed by the Supreme Court 
of the United States, and remanded “for further proceedings to be had therein not 
inconsistent " therewith, this Court is fully competent to judge of all facts not set forth 
in that finding, and decree as in its opinion justice may require. 91 U. S. 423, Ez parte 
French; U.S. R. S. 709, and authorities cited. 

2. The failure of an appellee to request an amendment of the judgment of the district 
court, and an increase of the tax levy ordered therein, deprives him of remedy therefor 
in this Court. 


()* MOTION and Suggestion of the Relator to Execute the Decree 
of the Supreme Court of the United States. 





Chas. Louque for Plaintiff and Appellant. 
S. S. Carlisle and James D. Coleman for Defendant and Appellee. 





The opinion of the Court was delivered by 

Watkins, J. It appears from a re-examination of the record herein 
that the relator avers that defendant parish was indebted to him in the 
sum of $4,454 (in capital), which with costs and interest added, 
aggregates the sum of $5,411, and which is evidenced by sundry 
judgments enumerated, that “‘were to enforce contracts which were 
made during the years 1871, 1872, 1874, 1875, 1876 and 1877. That 
during that period of time the limit of taxation for parochial purpose 
was 100 per cent of the State tax for any year. That during said years 
the rate of taxation was as follows: For 1871, ——; for 1872, 214 mills; 
1873 to 1876, inclusive, 144 mills; 1877, 13 mills. That during that 
period of time, the rate of taxes levied by the police jury was 10 mills 
on the dollar with the exception of 1876, when the rate was increased 
to 144 mills. The assessment rolls of the police jury of Jefferson, left 
bank, amounts to the sum of $594,719, and it is necessary to levy a 
tax of ten mills thereon. 

“That it is made the duty of the police jury to levy the taxes, and no 
other person has the right to exercise that power.” 
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He further alleges that his sole remedy is by mandamus to compel 
the police jury to levy a tax sufficient to pay said judgments, and he 
prayed for an alternative writ of mandamus against the police jury, 
and the sheriff and er officio tax collector, to compel the one to levy 
and the other to collect, ‘‘a tax of 10 mills on the dollar of all assessed 
property within said parish, left bank, to pay” said judgments; and 
to apply the same when collected to the payment of same. 

He also alleged that said judgments evidenced protected contracts, 
in the sense of Article 10 ot the United States Constitution. 

The preliminary writ was granted. To this petition the defendant 
police jury aver that they have exhausted their power of taxation, and 
levied the highest rate authorized by law; and “that during the years 
from 1870 to the present-time, inclusive, the several police juries ex- 
hausted their powers and limit of taxation that was authorized by 
law,” and they pray for the rejection of defendant’s demands. 

On the tiial it was “‘admitted that the rate of taxation, both for State 
and parish, is as stated in the petition filed in this suit, and for the years 
therein stated, and that the police jury has never passed any ordinance 
to levy a tax to pay the judgments mentioned.” There was no coun- 
ter-ruling evidence adduced by defendant. 

The district judge assigned as one of his ‘“‘reasons for judgment,” 
that it appeared from the evidence that relator is a contract-creditor 
of the defendant parish, and that at the time “‘ his judgments were ren- 
dered Act 69 of 1869, reenacted in the Revised Statutes of 1870 as 
Sections 2628, 2629, 2630, 2747, 2748 and 2749. was in full force and 
effect, and constituted a part of the contract, as well as of the judg- 
ments.” 4 Wallace, 535; 31 Ann. 747, Moore vs. City of New Orleans. 

But the district judge limited his decree to relator’s judgments Nos. 
4032, 4102 and 1337, and rejected and disallowed judgment No. 4302, 
on the sole ground that same “appears to have been rendered after the 
repeal of the Act of 1869.” 

The judgment appealed from ordered the defendant police jury to 
budget said first three judgments, and to levy ‘a tax of six mills on 
the dollar of the assessed property of the parish to pay the above judg- 
ments, interest and cost;” and that the sheriff and ex officio tax col- 
lector be ordered to collect said tax and apply the proceeds thereof to 
relator’s judgments pro tanto. 

From that judgment the defendant appealed ; and in this Court, rela- 
tor, in his answer to the appeal, prays “that the judgment of the lower 
court be amended so as to include in the mandamus judgment No. 4302, 
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for $2,107.31, interest and cost, and as amended that the judgment 
appealed from be affirmed with cost.” 

This Court reversed the judgment of the lower court and refused 
the mandamus prayed for, at relator’s cost. 

The relator applied to the United States Supreme Court for a writ of 
error, and upon trial therein the judgment of this Court was reversed 
and remanded for “further proceedings to be had therein, not incon- 
sistent with the opinion of” that Court, the mandate whereof was filed 
in this Court on the 9th of April, 1886. 

It is proper that we should state that we feel ourselves restricted to 
directing a levy of six mills tax by reason of relator’s failure to request 
this Court to amend the judgment of the district court which limited 
the tax levy to that rate. 

It is therefore ordered, adjudged and decreed that the judgment 
appealed from be affirmed in so far as it orders defendant police jury 
to budget relator’s judgment in suit No. 1432, for $150, with five per 
cent per annum interest from the 20th of April, 1874, until paid, and 
sheriff’s and clerk’s cost, aggregating $112.75; and the amount of judg- 
ment in suit No. 4102, for $1,833.37 and clerk’s cost, aggregating $16, 
and five per cent interest per annum from the 20th of April, 1874, until 
paid; and the amount of judgment in suit No. 1337, for the sum of 
$364, with five per cent per annum interest from March lL, 1875, 
until paid, and clerk’s and sheriff’s cost, $8.50. 

It is further ordered, adjudged and decreed that said defendant police 
jury levy an additional tax of six mills on the dollar of all the assessed 
property of the parish to pay the above judgments, interest and cost; 
and that the sheriff and ex officio tax collector proceed to collect said 
tax, and same, when collected, to pay relator in satisfaction of said 
judgments pro tanto. 

It is further ordered, adjudged and decreed that said judgment and 
decree be annulled, avoided and reversed in so far as it rejects and dis- 
allows relator’s judgment No. 4032, for $2,107, with five per cent per 
annum interest from the 18th of March, 1878, and clerk’s and sheriff’s 
cost, $50. 

And it is now ordered, adjudged and decreed that said sum be 
included in, and covered by, the budget and levy the defendant police 
jury are herein required to make; said sum to be included in said six 
mills tax therein ordered to be levied, assessed, collected and applied 
to relator’s judgments; as well as the cost of suit in the Supreme Court 
of the United States, and specified in the annexed mandate; as also the 
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the cost of this Court and that of the court a qua, taxed ayzainst the 
defendant. 

It is finally ordered, adjudged and decreed that the alternative writ 
of mandamus prayed for be made peremptory—fully reserving relatur’s 
right to an additional tax if six mills levy proves inadequate. 








No. 8363. 
Jost1aH Fisk vs. THE POLICE JURY OF THE PARISH OF JEFFERSON, 
LEFT BANK. 
The plaintiff and appellee having failed to make the police jury party to rule on sheriff 
and assessor, to assess the tax demanded, this Court cannot afford him relief. 
Proceedings by mandamus are stricti juris, and must conform to Code of Practice. 
(* MOTION and Suggestion of Plaintiff to Execute the Decree 
of the Supreme Court of the United States. 





Chas. Louque for Plaintiff and Appellant. 
S. 8S. Carlisle and James D. Coleman for Defendant and Appellee. 





The opinion of the Court was delivered by 

Watkins, J. It appears from the record herein that plaintiff, on 
suggesting to the district court that he had two judgments against the 
defendant parish, Nos. 1291 and 1292, in which the court rendering the 
same ordered a tax to be levied to pay said judgments, prayed an order 
of the court requiring the “sheriff and ex officio tax collector, and the 
police jury of Jefferson, left bank, to show cause on Monday, the 4th 
day of April, at 11 o’clock a. M., why a mandate should not issue from 
this court ordering said sheriff to collect a tax sufficient to pay said judg- 
ments in accordance with the terms thereof.” 

To this proceeding defendant excepted on the grounds, viz: 

Ist. Because said motion and rule are defective and insufficient in 
their grounds. 

2d. Because said judgments are absolutely null and void, etc. 

3d. Because plaintiff’s proceeding for mandamus herein is not by 
petition and oath, as required by C. P. 829. 

Subsequently, a similar rule was taken on the assessor, and a like 
exception taken; and thereafter said exceptions were overruled, and a 
judgment rendered requiring “that the State assessor, P. A. Bienvenu, 
be ordered to assess a parish tax at a sufficient rate per cent upon the 
assessment roll of the current year 1881, of all assessed property within 
said parish of Jefferson, left bank, to pay said judgments;” and requir- 
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ing the sheriff and ez officio tax collector to collect and apply the same 
to their payment. 

From this judgment the defendant appealed to this Court, and they 
decided that: ‘“‘ The judgment orders the assessor to assess a parish tax 
to an amount sufficient to satisfy plaintiff’s judgments. No such 
authority as that imposed upon the assessor, é. e., the levyiug of a tax, 
is authorized by law. Taxes for parochial purposes, or to settle paro- 
chial indebtedness, can only be levied under the conditions established 
by the legislative will—by the police jury. This levy must first be made 
by the proper authorities, without which the assessor and the sheriff 
are powerless to extend on the roll the amount of the tax, or to collect 
the same. . 

‘As we have said before, in order to enforce the law (since repealed) 
which was in existence at the time the debt was contracted and the judg- 
ment rendered, it must be shown that the repeal of the law was inope- 
rative, because impairing the obligation of a contract, and that the 
judgment was based upon a contract. No such evidence is afforded 
by the record herein.” 

From this judgment a writ of error was prosecuted to the United 
States Supreme Court, and upon trial therein the judgment of this 
Court was reversed and remanded to this Court ‘for further proceed- 
ings to be had therein not inconsistent with the opinion” of that Court. 

Referring to the opinion on file herein, we find this expression, viz: 
‘These cases are brought before this Court by writs of error to the 
Supreme Court of Louisiana. As they involve the same questions, 
between same parties, they may be decided together.” The Court then 
proceeds to discuss the ground of their jurisdiction to review these 
judgments, viz: whether “‘they are founded on a law of the State which 
impaired the obligation of his contract, to wit: the contract on which 
he procured the judgments already mentioned,” and held that plain- 
tiff’s judgments evidenced protected contracts in that sense, and the 
constitutional provision invoked as limiting the power of the defendant 
police jury in levying taxes was in plain violation thereof, and inoper- 
ative so far as they are concerned. 

But that decree did not alter, amend or revise the other portion of 
the former decree of this Court to the effect that the assessor had no 
power to levy a tax—hence that part of same remains in full force and 
effect. 

It is therefore ordered that former decree of this Court remain undis- 
turbed, and that all costs of the district court and of this Court be taxed 
against the plaintiff and appellee—without prejudice, however, to his 
right to enforce his judgments against defendant by such other and 
. further proceedings as he may be entitled to under the decree of the 


Supreme Court of United States. 




















510 SUPREME COUR ¢ OF LOUISIANA. 


Succession of Theurer. 





No. 9554. 
Succession oF R. F. 'THEURER. 
On PrtTITION FOR NULLITY OF WILL.—OPpPosiTION TO ACCOUNT, ETC. 


Abstracts of inventories recorded to preserve the mortgage of minors are not evidence of 
the validity of the minor's claim, much less are they conclusive against the tutor as to 
the amount appearing on them to be due the minor. 

And as the general mortgage created by recording these abstracts is not fixed in amount by 
such recording merely, so a special mortgage on a particular piece of property, executed 
under permission ot the court to replace that general mortgage, does not irrevocably fix 
the sum stated therein as the sum secured to be the sum due the minor. 

And hence it follows that where a special mortgage has been given by a natural tutor to se 
cure to his son and ward the one-half of the community property as it appears on the 
inventory without deduction of the community debts, and in subsequent proceedings in 
settlement of the succession it is claimed that the sum secured in the mortgage is re- 
ducible by the debts that have been paid, evidence of such payment and of the condi- 
tion of the succession when it fell to the heir is admissible in order to ascertain what 
was the actual value of the succession at that time. 

This does not abrade the general doctrine that protects the sanctity of jndicial declarations 
and authentic acts. These acts of a tutor are required to be done in certain contin- 
gencies to accomplish certain purposes, and the law that required the performance of 
them fixes their meaning and limits their effect and consequence. 

In the interpretation of wills the principal aim must be to discover the intention of the tes- 
tator and the first duty is to give effect to that intentiou unless the law reprobates it. 
To accomplish this, conflicting clauses must be harmonized or if they are irreconcilable. 
the last disposition must prevail over those that precede it. Courts will presume that a 
testator meant to dispose of his property as the law permits him to do rather than that 
he intended to do what was unlawful, and will construe his disposition accordingly. 

There is not a prohibited substitution in this disposition of property by last will ;—-‘I give 
and bequeath to my wife all the property movable and immovable which I leave at my 
death but in usufruct only, and after her death said property is to be divided equally 
between my son and the heirs of my said wife, and for that purpose I give her in full 
ownership one-half of what I may leave, and the other half to my said son to be by bim 
enjoyed after the death of my said wife.” 

Construed to mean that one-half of the estate was bequeathed to the wife in full ownership 
and the other half to the son, but as the testator could give to his wife no more than one- 
third of his estate, the son being of a previous marriage, her bequest was reduced to 
one-third . 


PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 
Braughn, Buck, Dinkelspiel & Hart for Plaintiff and Appellee. 


White & Saunders, Semmes & Legendre and E. .J. Wenck for Defend- 
ant and Appellant. 


The opinion of the Court was delivered by 

MANNING, J. The first wife of R. F. Theurer died in 1869 leaving a 
son sole issue of her marriage. The only asset of her succession was 
her share of the community, and the inventory shewing the appraised 
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value thereof to be $37,897.31, one-half of that sum was certified by the 
clerk as the appraised value of the minor’s property. The property 
consisted of a stock of goods appraised at $24,897.31 and the residue 
was the appraisement of the real estate. No mention of debts ap- 
peared on the inventory. Shortly after the wife’s death the husband 
applied for the adjudication to himself of her share of the community 
and after the usual proceedings the adjudication was made. The hus- 
band then applied for permission to substitute a special mortgage in 
lieu of the gencral one that resulted from recording the abstract of the 
inventory and permission having been given, a special mortgage was 
given by him for $18,948.65 the full amount of the inventoried value of 
one-half of the community property. 

Theurer married again shortly after his first wife’s death. This 
second marriage lasted about fifteen years but there was no issue of it. 
He died in 18-4 leaving his second wife surviving and the son of his 
first marriage as his only heir. His will was probated and contains 
this disposition of his property ;— 

“I give and bequeath to my wife Wilhelmina Henrietta Theurer all 
the property movable and immovable which I leave at my death, but 
in usufruct only; and after her death said property is to be divided 
equally between my son and the heirs of my said wife, and for that 
purpose I give her in full ownership one-half of what I may leave, and 
the other half to my said son to be enjoyed by him after the death of 
my said wife.” 

Mrs. Theurer was appointed executrix in the will, qualified, and filed 
a provisional account which was opposed by C. W. Theurer the son, 
the opposition being based mainly on the claim asserted by him to be 
recognized as a creditor of his father’s estate for $18,948.65, the inven- 
toried value of one-half of the community between his father and 
mother, with interest from the date of his mother’s death. Pending this 
opposition he filed a suit against his step-mother to annul his father’s 
will and demanded a partition, which she answered denying that he 
was a creditor on the ground that the community of the first marriage 
was insolvent, and averring the validity of the will but admitting that 
the disposition in her favour was reducible to the disposable quantum. 
This suit and the opposition to the account were tried as one and the 
court sustained the opposition, declared the will to be valid, inter- 
preted it as giving to the second wife the usufruct of one-half of the 
estate and reduced it to one-third. 

Two questions are presented for adjudication ;— 

1. Whether it is permissible to receive testimony of the insolvency 
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of the first cmmentie in the face of the judicial proceedings whereby 
the wife’s share thereof was adjudicated to the surviving husband and 
a mortgage executed to secure the amount thereof to his son and him. 

2. Whether the will is valid and if valid, what was the mpening and 
intent of the testator. 

The widow offered in evidence an act of sale from Caspar Theurer 
to R. F. Theurer of date Aug. 18, 1868, of the stock of goods, the price 
being $25,000 payable in two equal instalments one and two yeara from 
date—also these two notes which she proposed to prove were paid 
after the dissolution of the first community, and she offered further to 
prove the payment of other debts of the first community such as law 
charges, revenue taxes, etc. On objection by the son the court ex- 
cluded the evidence on the ground that it contradicts the judicial ad- 
missions and declarations of the testator and the adjudication made to 
him of the community property at a stated price and the judgment 
homologating and accepting the special mortgage to secure that price. 

The first wife died June 12, 1869. The first maturing note for the 
purchase of the goods was not due until Aug. 18, 1869. It is therefore 
certain that the whole of the purchase price of the goods was unpaid 
when the first wife died, and that price constituted two-thirds of the 
appraised value of the community property. If evidence to shew this 
condition of things is legally inadmissible, it is not difficult to foresee 
what incalculable injury may ensue from the establishment of such a 
principle, and how a second set of children and their mother a surviv- 
ing widow may be put at the mercy of those by a first marriage. 

It would do violence to the spirit as well as the letter of the enact- 
ments providing for the recording of abstracts of inventories in the 
interest of minors to hold that they were conclusive of the sum due 
them. A natural tutor cannot be confirmed until this abstract has 
been recorded. Rev. Stats. sec. 2360, and to wait until the debts have 
been paid and the residuum of the estate ascertained before recording 
would leave the minor for years sometimes without any protection, 
while on the other hand if the immediate or speedy recording of the 
abstract is to irrevocably bind the parent to the payment of the sum 
appearing thereon, he is seriously injured and his resources perhaps 
fatally crippled. The legislature therefore has ex industria declared 
that the recording of any instrument of this kind shall in no manner 
be evidence of the validity of the debt or claim. Rev. Stats. sec. 2365. 

And if the recording an abstract of the inventory for the purpose of 
creating a mortgage upon the general property of the tutor is in no 
manner evidence of the validity of the debt that such mortgage se- 
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cured, how can the execution of a special mortgage by the tutor upon 
a particular piece of property for the purpose of lifting this general 
mortgage be regarded as conclusive proof of the existence as well as 
the awount of the debt. One and perhaps the chief object in per- 
mitting a tutor to give a special in lieu of the general mortgage upon 
all his property was to prevent a mass of property being put out of 
commerce, but this would be wholly defeated if a tutor should wait 
until the residuum of an estate should be ascertained and the minor’s 
share fixed, and wait he must if it is established as law that when he 
gives this special mortgage he is forever bound by its recitals of the 
sum due. 

While there has been no express adjudication on the question now 
raised the judicial mind was manifestly penetrated by the same 
thoughts we have now expressed, for in Vascocu v. Smith, 2 Ann. 828, 
the court say “adjudications of common property to the surviving 
parent are generally made without taking into consideration the 
charges of the succession of the deceased and their gross amount does 
not of itself make proof of the shares of the heirs, but if it did, the 
father in this case is the warrantor of the defendant so far as the 
assets left by him will go,” and in Massey v. Steeg, 12 Ann. 78, the 
court say “the heirs of the deceased it is perfectly clear can only claim 
one-half of the price of the adjudication in right of their mother, after 
deducting therefrom the debts of the community which may have been 
extinguished or payment effected by their father and natural tutor, 
and the costs incurred in the proceedings relative to the administration 
of the estate and adjudication of the property to him.” This Court has 
held that a special mortgage given by a tutor does not,import a confession 
of judgment for any specific sum, and that executory process cannot issue 
thereon unless there has been a settlement of accounts or a statement 
of them shewing the actual indebtedness. Ritter v. Faessel, 34 
Ann. 416. 

This being so, and it must be so if the laws touching the descent of 
property and the settlement of successions are regarded, how are heirs 
to be restricted to their shares if evidence is excluded by which alone 
the shares can be ascertained. The minor child of Theurer was only 
entitled to his mother’s half of the community, and that half cannot 
be ascertained until its debts are paid. If evidence of the debts is 
excluded there can be no just conclusion reached of the sum really 


due him. 
We apprehend it is not disputed as a general proposition that the 
heir is entitled only to the residuum of an estate after its debts are 
33 
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paid, but it is argued the rules of evidence vigorously forbid proof 
offered, as this is alleged to have been offered, to contradict judicial 
admissions and recitals in an authentic act. 

In ruling that the evidence tendered by the widow should have been 
received, we have no idea of abrading the general principle that pro- 
tects the sanctity of judicial declarations and authentic recitals, nor 
do we think that principle at all involved in the present discussion. 
We but give effect to an express law when we say that recording an 
inventory is no evidence that any sum is due a minor, and we deduce 
the corrollary that as that act is done for the purpose of creating a 
general mortgage, the substitution of a special mortgage in lieu of it 
no more concludes the parties as to the amount of the debt than does 
the recording of the inventory. They are each and all particular acts 
required to be done in certain contingencies to accomplish certain 
purposes, and the law that required the performance of them fixes 
their meaning and limits their effect and consequence. 

The will is attacked as containing a prohibited substitution. Un- 
doubtedly it does, if one clause is to be read to the exclusion of 
another, or if a part of a clause is to be read omitting other significant 
parts of it. 

Modern jurisprudence has long imperatively demanded that the 
intent of a testator must be extracted from his language however 
obscure, if it be possible, and that effect must be given to that intent 
unless the law reprobaies it, and therefore apparently conflicting 
clauses must be harmonized or if they cannot be, one must prevail 
over another. Words are accordingly construed in their common 
acceptation rather than by their technical meaning. Succ. of Burn- 
side, 35 Ann. 708. 

There was a time when the courts, saturated with a blind subser- 
vience to forms and dominated by a haughty determination to make 
men speak in the language of legal formulas, would not tolerate the 
use of any other than those formulas. The common-law lawyers with 
their vigorous notions of the sacramentality of certain words would 
sacrifice an estate to save a definition, but the common sense of the 
profession and the liberal spirit that animates it revolted from this 
bondage and an emancipation from the slavery of technical construc- 
tion began. 

Our Code textually instructs the courts to endeavor to ascertain the 
intention of the testator as a principal aim, Rev. Civ. Code, art. 1712, 
and this Court has often repeated its recognition of that duty, and has 
said it must in cases of doubt presume that the testator intended to do 

















NEW ORLEANS, MAY, 1886. 515 


Succession of ‘Theurer. 


that which was lawful rather than that which was prohibited by law, 
and it must carry into effect his will unless it clearly violates some 
prohibition of the legislature. Roy v. Latiolas, 5 Ann. 552. 

The first clause of the will gives the wife the usufruct of all the 
property, and the second gives to her one-half of it in full ownership 
and to the son the other half subject to the wife’s usufruct of that half. 

The lower court held there was no substitution, maintained the val- 
idity of the will, and construed it as giving to the wife the usufruet of 
oue-half of the property and reduced it to one-third under the Act of 
1882. Sess. Acts, p. 10. 

The first part of the judgment is right. The second is error, The 
wife takes one-third of the estate in full ownersInp. 

It is obvious there is no substitution. The first disposition is :—I 
give and bequeath to my wife all the property movable and immova- 
ble which I leave at my death but in usufruct only, and after ler death 
said property is to be equally divided between my son and the heirs of 
my said wife. 

Standing by itself this would be a bequest to the wife of the usu- 
fruct of the whole property, and a bequest of the property to the son 
and the wife’s heirs in equal parts. 

The succeeding clause is in part inconsistent with that disposition, 
modifies it, and being last controls it. Rev. Civ. Code, art. 1723; Sue. 
Boone, 7 Ann. 127. It begins significantly “and for that purpose,” 
that is to say, in order to carry out my real intention and to prevent 
misconception of that intention I now proceed to say what I mean ;— 
for that purpose I give her (the wife) in fall ownership one-half of 
what I may leave, and the other half to my said son to be by him en- 
joyed after the death of my said wife. 

And that meaning thus expressed is that his wife should have the 
usufruct of the whole estate and full ownership of one-half, and that 
the son should have the ownership of the other half subject to the 
wife’s usufruct thereof, but as the testator cannot give to his wife 
either in full property or in usufruct more than one-third of his estate, 
the bequest is reducible to the full ownership of one-third and the res- 
idue goes to the son. 


It is often difficult to ascertain the real intention of a testator be- 
cause of the want of precision of the wiiter of his will. We do not 
‘ encounter in the will before us the difficulties that the counsel for the 
son thinks are insuperable, but if they were greater than they appear 
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to us we should feel our duty to be to reconcile conflicting dispositions. 
unless irreconcilable, to extract from crude expressions and ill-arranged 
sentences their real meaning, to give effect to the testator’s intention 
however inartistic his language, and to annul only so much of his tes- 
tament as is reprobated by law or is contrary to its express enactment. 
Aubry v. Cajus, 8 La. 43; Clark v. Preston, 2 Ann. 580. 


We conform to these cardinal rules for the interpretation of wills in 
our decree, but as the evidence of the debts of the first community 
was excluded the case must be remanded to admit and consider it. 
Therefore 

It is ordered and decreed that the part of the judgment of the lower 
court that sustains the validity of the will is affirmed ; that the part 
that construes the will as bequeathing to the widow Theurei only the 
usufruct of one-third of the estate is amended, and that she is ad- 
judged and decreed to take under the will one-third of the estate in 
full ownership; that the part that recognizes the son Charles W. 
Theurer as a creditor for over eighteen thousand dollars is avoided and 
reversed, and that the cause is remanded for the purpose of admitting 
the testimony which we have declared was improperly rejected and for 
trial of any issue arising thereon in accordance with the views ex- 
pressed in this opinion, the costs of this appeal to be paid by C. W. 
Theurer and those of the lower court to await the final decision of the 


cause. 


On APPLICATION FOR REHEARING. 


FENNER,J The final clause of article 331, R. C. C., has no application 
to aspecial mortgage given to secure the value of the entire interest of 
the minor in the property of the deceased parent, said interest having 


been adjudicated to the surviving parent at its appraised value accord- 
ing tolaw. In such case there is no liquidation, and no necessity for 
‘iquidation of the minor’s riglts which can only be ascertained after 
settlement of the community. 

The mortgage being, by its terms, given only to secure the rights of 
the minor, “up to the sum of $18,948.65,” that sum is the limit, but 
not the measure, of the amount secured, which latter amount is the 


eventual right of the minor. See Linn. vs. Dee, 31 Ann. 217. 


We see no reason to disturb our opinion or decree. 


Rehearing refused. 
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No. 9576. 
R. H. BROWNE ET AL. vs. City OF NEW ORLEANS ET AL. 


No injunction lies to restrain the enforcement of a municipal ordinance which has been 
abandoned and become inoperative, whether that fact is brought to the knowledge of 
the court of the first instance or on appeal. 

PPEAL from the Civil District Court for the Parish of Orleans. 

a Tissot, J. 


E. H. Farrar, R. H. Browne, W. W. Howe, Chs. E. Schmidt and E. D. 
White for Plaintiffs and Appellants. 


W. H. Rogers, City Attorney, for Defendants and Appellees. 


The opinion of the Court was delivered by 

Watkins, J. The plaintiffs, alleging themselves to be residents and 
taxpayers of the city of New Orleans, join in this suit for the purpose 
of resisting the enforcement of a municipal ordinance known as No. 
1214, Council Series, appropriating $5,000 for the purpose of defraying 
the expense of returning the Liberty Bell to the city of Philadelphia, 
and directing the comptroller to warrant on the treasury in payment 
of this appropriation. 

They aver that this appropriation is ultra vires and void, and that 
the city council has no power or right to take money of the taxpayers 
-of this city for any such purpose; and they pray for an injunction, but 
same was refused and petitioners appealed. 

In this Court the mayor of the city has filed his affidavit, in which he 
states that said ordinance and appropriation have been abandoned and 
have become inoperative, and that the Liberty Bell has been returned 
to Philadelphia and the cost of its transportation has been paid by pri- 
vate contribution and nothing remains for this Court to decide. 

In this state of the case there is no real issue before this Court, and 


the suit must be abated. 


It is therefore ordered that this be stricken from our docket, and all 


costs taxed against the appellants. 
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No. 9604. 
Successions OF MADELINE AzEMA ByRNE AND Joun Buicu Byrne. 
(Consolidated.) 
IN THE MATTER OF THE RULE oF CHARLES H. BY&NE ET AL, VS. 
JULES CASSARD, EIC. 


1. A consent to take up a case for trial that has been fixed for a different day, is not such 
a consent as will vitiate a judgment, although a minor be a party thereto. 

Members of a family meeting have the right to waive the three days delay allowed by 
law for their citation, and convene at an earlier date. R. C. C. 285; 9 Ann. 560, Gasson: 


to 


vs. Palfrey. 

3. <A judge has at all times the right, upon proper proceedings and procf, to correct clericaf 
errors that occur in interlocutory orders, or chambers decrees he has granted, on giving 
due notice to interested parties. 

4. Torelieve a purchaser of real property from compliance with the terms of his bid at a 
judicial sale, he must show that there is a cloud upon the title of the vendor; mere irregs 
ularities in proceedings in sale will not avail him, as he is protected by the decree under 
which the sale is made, and his right to restitution, in case of loss or injury thereto. 


PPEAL from the Civil District Court for the Parish of Orleans. 
l \ Lazarus, J. 


A. Goldthwaite for Plaintiff and Appellant: 


A judgment is conclusive of every fact necessary to uphold it, whether the final adjudica-- 
tion resulted from tedious litigation or from a suit in which obstacle Was presented. 
Freeman on Judgments, sec. 330; 2 Howard U.S.340; Succession of Hebrard, 18 Apn. 
485. 

A judgment is not a consent judgment when prepared by one of the attorneys and submitted 
to the court as a proper udgment, and adopted by the judge as the judgment of the 
court. 20 Ann. 276; 12 Ann. 426; 28 Ann. 713. 

When a court has jurisdiction of the subject-matter and the proper parties are before it, 
its decree will protect purchaser at a probate sale from all informalities which may have 
preceded it in the absence of any charge or proof of fraud. 21 Ann. 505; 1 Clifford C- 
C, 437; 14 Ann, 622; 11 La. 156; Rorer on Judicial Sales, sec. 479; 1 Wallace, 634. 

Rule may be taken contradictorily to amend proceedings, nune pro tune. 31 Ann, 530. 


W. B. Lancaster, attorney for absent heirs, on the same side. 
P. E. Théard & Sons and Braughn, Buck, Dinkelspiel & Hart for De- 
fendants and Appellees: 


1° The judgment ordering the partition is a nullity. A judgment rendered by consent of 
the parties inter se, and without evidence, cannot bind third persons. All parties must 
be before the court. In judicial partitions, all formalities must be strictly pursued. 16 
Ann. 157; 3 Ann. 35; 5 Ann. 499; 15 Ann. 225, 697; 28 Ann. 715 (dissentirg opinion); 4 
Ann. 260, 261,56; 19 L. 36; 17 L. 348; 25 Ann. 531; 32 Ann. 97, 635; 30 Ann. 898; 26 Ann. 
445; 27 Ann, 198; 11 Ann. 3&8; 34 Ann. 969; 18 Ann. 8&2; R. C. C. 1339, 2275, 2440. 

2. The formalities required for the sale of the share of the minor were not complied with. 
The curator of the minor was uot sworn. The judgment against the minor may be 
rescinded. ‘The family meeting was not held according to law. The deliberations 
thereof were not homologated in time. The error in the name of the minor in the 
homologation order is fatal. The advertisement was not published duriug thirty days 
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27 Ann. 463, 32 Ann. 956; 5 Ann. 208; 12 Ann. 153; 15 Ann. 697; 9 L. 545; R. C, C. 285, 
334, 341, 1167, 1339, 1341; C. N. 411, Marcadé, vol. 2, p. 211; C. P. 615. 

3. A purchaser is not bound by additional terms imposed by the auctioneer, not contained 
in the decree of the court, and which increase the price. Custom cannot supersede the 
law or change an order of court. The law requires also the reading of the mortgage 
certificate at the time of the sale. R. C, C. 21, 1963, et seg., 3010; 11 Ann. 46. 

4. No evidence can be offered after rendition, signature and execution of a judgment, espe- 
cially where it is shown that the evidence was taken or procured after the execution of 
the judgment. The adjudication having dispossessed the owners, they could make mo 
alterations thereafter. The evidence offered after the adjudication camiot bind the 
purchaser. Even if admissible, the evidence offered is still insufficient to protect the 
purchaser. 32 Ann. 97; 18 L, 351. 

5. Noone is required to take a property subject to encumbrances. Plaintiff shonld have 
produced a clear certificate from the mortgage office on the trial of the rule. 


The opinion of the Court was delivered by 

Watkins, J. On the 11th of April, 1885, in the matter of the parti- 
tion of the real estate belonging to the successions of Madeline Azema 
Byrne and John Bligh Byrne, the lot of ground and three-story brick 
building, forming the southeast corner of Canal and Carondelet streets, 
were adjudicated to Jules Cassard, now deceased, and herein repre- 
sented by Adrien, Augustus, Jr., and John E. Cassard, as his surviving 
legatees, and who have appeared and made themselves parties to this 
appeal. 

The purchaser declined to pay the amount of his bid, and the plain- 
tiffs in the partition suit took a rule on him, on the 1st of June, 1885, 
to show cause on the 5th of same month why he should not comply 
with the terms of sale and accept a title to the property. 

To this rule the purchaser answers, and assigns various objections 
to the judgment in the partition suit, and the sale thereunder, which 
he avers to be sufficient to exonerate him from compliance with the ad- 
judication made thereof. 

They may be summarized thus: 

1. The judgment is a nullity being by consent. 

2. The share of the minor, Thomas Byrne Seller, was not sold 
according to law. 

3. The terms of sale, as advertised, do not conform to the judgment. 

4. The proceedings taken and evidence offered after the adjudica- 
tion cannot bind the purchaser. 

5. The property sold is not free from encumbrances, and certificate 
of mortgage was not read. 

6. The property was not advertised for thirty clear days. 

7. The proceedings of the family meeting recommending terms of 
_ sale of the interest of the minor, Thomas Byrne Seller, were not homo- 
logated until the property had been advertised for sale for several days. 
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We need not argue these objections separately. 

The complaint made of these partition proceedings is that they were 
had by consent and not contradictorily, and hence same could not have 
the force and effect a judicial partition, and a sale effected thereunder 
would not confer a valid title on the adjudicatee. 

The following facts and circumstances attracted our attention, viz: 
That the partition suit, though regularly fixed for trial on the 2d day 
of March, 1885, was taken up for trial and judgment rendered on the 
26th of February previous, and by consent of parties. 

The minor, Thomas Byrne Seller, having an interest in the property 
of one-seventh of one-third of eleven-eighteenths, was represented by a 
curator ad hoc; all the other interested parties being majors, and 
present or represented. 

The judgment was signed on the 6th of March, 1885, regulating and 
fixing the shares of the different heirs, ordering a partition of tlie prop- 
erty by licitation, and directing that a family meeting be convened for 
the purpose of advising and recommending the terms of sale of the in- 
terest of Thomas Byrae Seller, the only minor. 

Upon the same day the family meeting was convened and recom- 
mended sale upon like terms as were provided in the judgment with 
reference to the majors. 

These deliberations were not homologated by the judge until the 
11th of March, 1885; but the sale was regularly advertised in the New 
Orleans Picayune and Bee, on the 8th of March previously, and con- 
tinued until the 11th of April, 1885, the day of sale and adjudication. 

On the 26th of May, 1885, plaintiff, in the partition suit, ruled the 
defendants to show cause on 29th of May following, why certain affi- 
davits should not be filed on the record nunc pro tune as of February 
18, 1885, and also why the certified copy of an act of sale from Citi- 
zens’ Bank to John Bligh Byrne should not be likewise filed nunc pro 
tune. 

Upon the same day, a like rule was taken to show cause why “a 
clerical error” in the order of the judge of the 11th of March, 1885, 
homologating the deliberations of the family meeting, mentioning 
the interest as that of John Bligh Byrne in lieu of that of Thomas 
Byrne Seller, should not be corrected. 

Upon same date, a like rule was taken on same defendants to show 
cause why the testimony of certain experts, which through inadvert- 
ance of counsel, had not been filed at the time should not be filed nune 
pro tunc as of the 18th of February, 1885. 

On the 29th of May, these rules were called for trial and made abso- 


lute and thereupon this appeal was taken. 
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The nullities or irregularities of which respondent complains, are 
not absolute, but relative and could be cured by the prescription of 


five years or a monition. 
I. 


The fact that the partition suit was not tried on the particular day 
upon which same had been fixed for trial, is not such a consent as will 
vitiate it, notwithstanding one of the parties be a minor represented 
by a special tutor. 9 La. 276, Cooley vs. Seymour. 

II. 


The judgment and decree of the court directing that a family meet- 
ing be convened for the purpose of recommendirfg the terms of sale, 
was regular and proper, and the officers and members thereof had the 
right to waive the three days delay provided by law, and convene im- 
mediately as they did. 

“The family meeting may be held at an earlier day by consent of 
the members composing the family meeting.” R. C. C. 285; 9 Ann. 
560, Succession of Gasson vs. Palfrey, is quite a similar case. 


III. 


We do not attach any importance to the fact that the sale of the 
property was advertised prior to the homologation of the deliberations 
of the family meeting. 

Ist. Because the family meeting recommended like terms of sale for 
the interest of the minor, as those fixed by the judgment of the court 
respecting those of the majors. 

2d. Because the month of March carries thirty-one days, and hence 
there were twenty clear days of that month remaining after the 11th 
thereof, when the judgment of homologation was signed; and there 
are ten clear days of April preceding the 11th thereof, the day of sale. 

IV. 

The fact that a certain affidavit, act of sale, and testimony of experts 
were permitted to be filed nune pro tune by the judge a quo did not 
vitiate the partition proceedings and judgment previously} signed 

The judge was satistied that same properly formed a part of the 
evidence adduced on the trial; and even if same had not been, in point 
of fact, so adduced, this Court would assume that his decree was based 
upon sufficient testimony until the contrary is legally established. 

Vv. 

The judge a quo has at all times the right, upon proper proceedings 

and proof, to correct the clerical errors that may occur in the interloc - 
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utory judgments he has rendered, or chambers orders he has granted, 
on giving due notice to interested parties. 3 N.S. 392; 6 Ann. 548. 
We do not regard the alleged irregularities in the partition proceed- 


ings of such a character as to ‘cast a cloud upon the title of Madeline 
and John Bligh Byrne in the sense of 9 Ann. 560, Gasson vs. Palfrey, 
and 16 Ann. 420, Suecession of Webber, cited. Indeed, the respondent 
urges no complaint of their title at all; his complaints are of irreg- 
ularities in the partition proceedings alone. 

It was stated by counsel for successions in argument before the- 
court, and not denied by counsel for the respondent, that the minor 
has attained his majority; and, hence, it will be necessary for him to. 
accept the purchase price pro tanto, and that would estop any com- 
plaint on his part, and all of which are personal to himself. 


It is therefore ordered, adjudged and decreed that the judgment 
appealed from be avoided, annulled and reversed; and proceeding to- 
render such judgment as should have been rendered by the judge a 
quo, it is ordered, adjudged and decreed that the rule taken in behalf 
of Charles H. Byrne on the purchaser, Jules Cassard, now deceased,— 
and herein represented by Adrien, Augustus J., and John E. Cassard, 
residuary legatees—requiring him to comply with the terms of the sale 
and adjudication of the property in controversy, and pay the purchase- 
price in conformity with the terms specified in the judgment of the 
court and the recommendations of the family meeting, and accept title 
thereto, be made absolute, and that all cost of both courts be taxed 
against the respondents and appellees. 





DISSENTING OPINION. 
PocnE, J. I dissent from the opinion and decree of the majority im 
this case, and will file my reasons at some future time. 





On APPLICATION FOR REHEARING. 


Watkins, J. Upon a careful consideration of the application for re- 
hearing presented by counsel for residuary legatees of the purchaser, we 
have reached the conclusion that our original opinion and decree should 
be so amended as to dispense the purchaser from the payment of all 
taxes due upon the property sold at the date of sale, April 11, 1885;. 
and as thus amended, said opinion and decree remain undisturbed. 


Poché, J. As I adhere to my dissent, I take no part in this decree. 
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In the Matter of William Ross. 
No. 9758. 
In THE Matrer Or WILLIAM Ross. 


. 1. The Supreme Court has no original jurisdiction in habeas corpus cases, which do not 

come within the provisions of article 89 of the Constitution. 

Under en application for a certiorari, a question of law involving the validity of the pro- 

ceedings attacked, may be determined by the Supreme Court. 

3. Proceedings under sec. 1768 R. S., relative to the confinement of lunatics and insane- 
persons in the State insane asylum, are not violative of the constituticnal provision, 
(art. 6) which requires ‘‘ due process of law,” previous to deprivation of life, liberty or 


wo 


property. 
4. A judgment of interdiction is not a condition precedent essentially required for proceed 


ings under sec. 1768 R. 8. 


A PPLICATION for Habeas Corpus. 


O'Sullivan & Blake for the Relator. 


The opinion of the Court was delivered by 

Bermupez, C.J. This is an application for a habeas corpus and for- 
a certiorari. 

The complaint of the petitioner is, that he has been proceeded 
against, under sec. 1768, R. S., and that the district judge has illegally 
ordered him to be confined in the State Insane Asylum. 

He charges that he has been deprived of his liberty without due 
process of law and that a judgment of interdiction is a condition pre- 
cedent sine qua non, for such incarceration. 

It is settled that this Court has no jurisdiction over the application 
as far as it prays for a habeas corpus. Art. Const. 89; 32 Ann. 1225, 
since affirmed. 

It appears from the petition that the proceedings were conducted in 
strict accord with the requirements of sec. 1768S, R. 8. 

Whether the evidence on which the district judge acted, was or not. 
sufficient to justify the issuing of the warrant, is a question with which 
this Court has no concern. The application for a certiorari contem- 
plates solely the determination of the question whether the proceed-- 
ings in point of form and not of substance have been carried on 


according to legal requirements. 

As the provisions of the Statute averred to have been observed, the 
application cannot be made to rest on the ground of non-compliance 
with the same. 

_ But it is contended that the judge had no right to hear and deter- 
mine at chambers and that the trial and decision of the matters sub- 
mitted were without ‘due process of law.” 
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The Statute distinctly provides, that the person, represented as a 
lunatic, shall be brought before the judge at chambers and that if, after 
inquiry, the judge finds that such person ought to be sent to the insane 
asylum, he shall make out his warrant addressed to the sheriff, direct- 
ing him to convey such person to said asylum. 

The law giver has thus wisely provided for the protection of both 
such person and society ; for cases may and do arise in which a most 
-summary disposition should be made of those unfortunate persons, 
whose mental derangement may be such as to prove a just cause of 
alarm to individuals and to the public at large. 

By the words “due proeess of law,” found in the organic law is meant: 
that every citizen shall hold his life, liberty, property and immunities, 
ander the protection of the general rules which govern society. Dart- 
mouth College case, 4 Wheat. 519. 

By the law of the land is intended a general law ; a law which hears 
before it condemns, which proceeds upon inquiry and renders judg- 
ment only after trial. Ib. 

The right to due process of law, does not imply that, in every case, 
the parties interested, shall have a hearing in court. Cooley on Const. 
Lim, 355, note and authorities there cited; also 12 N. Y. 209; 6 Cold. 


‘233; 2 Tex. 251; 4 Wheat. 235; 32 Ann. 1256; also Cooley, Const. Lim. 


p. 441, (351) notes. 
Provision having been fully made for the hearing and determining 


of the matter under sec. 1768, R. S., and the hearing and determining 
having taken place in every respect in point of form, as required by 
the Statute, the petitioner cannot be listened to complain that he has 
been deprived of his liberty without due process of law. 

The averment in the petition that the action of the district judge is 
not reviewable by appeal, is not at issue and besides, is not presented 
in the form in which the question might have been considered. 

Although we have no jurisdiction to pass upon the sufficiency of the 
proof on which the district judge acted, still, as the question submitted 
is one of law affecting the regularity of the proceedings, we think we 
are authorized to consider and determine, whether a judgment of in- 
terdiction is or not required as a condition precedent sine gua non for 
the exercise of the powers delegated to the district judge under sec. 


1768, R. S. 
The Statute does not and could not require it. If such judgment 


existed, it would not, of itself, authorize the commitment of the party, 


in the State Insane Asylum. 
The interdiction laws apply to persons mentally debilitated, whether 
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from senility, idiocy or other cause of unsoundness of mind—who own 
property, which they are unable to administer and have no necessary 
reference to persons in necessitous circumstances, while sec. 1768, R. 8. 
relates to impecunious “lunatics and insane persons.” 


The proceedings under that section are quite different from those 
prescribed by the Code for the interdiction of persons. They are car- 
ried on in the name of the State for the protection of society summarily 
and er parte. The commitment and keeping of the person sent to the 
State Asylum there to remain are at public expense. 


In the case of an interdiction, the curator may, with the authority 
of the judge, have the interdicted attended either in his own home or 
placed in a bettering house and confined for safe custody. R. C. C. 
417; but could not place him, as a matter of right and free of charge, 
in the State Insane Asylum. 


As a judgment of interdiction does not then necessarily prove lunacy, 
it is not therefore a condition precedent, sine qua non, a foundation for 
proceedings and the issuing of a warrant under sec. 1768, R. 8. 

It is therefore ordered that the application be dismissed with costs. 


No. 9673. 
R. L. Cocuran vs. Mrs. E. A. VIOLET ET AL. 


Exceptions which affect the very foundation of the suit should be decided in limine, and 
should not be referred to the merits. 


A demand for the payment of the price of property, which is in fact an action for the spe- 
cific pe: furmance of ‘a contract of sale, is inconsistent with a demand for the rescission 
of the sale for non-payment of the price, and on a timely exception by defendant, plain- 
tiff should be required to elect between the two inconsistent demands. 


A final judgment rejecting, on the ground of prescription of four years, an action by a minor 
against his tutor for acts of the tutorship, cannot sustain the plea of res adjudicata to a 
subsequent action between the same parties for an account of the usufruct by the sur- 
viving parent of the property of his child, after the termination of the usufruct. 


The legai effects of a purchase by the surviving father or mother of the community property 
ata sale thereof at public auction to pay debts, are not the same as a purchase by the 
same party of said community property at the price of estimation, on the advice of a 
family meeting, under Article 343, C. C. Under the latter sale, the property remains 
mortgaged to secure the price; while under the former, no such mortgage is recognized 
by law. The only mortgage is in favor of minors on account of the tutorship, but net 


for the usufruct. 
The action for account of the usufruct is barred by the prescription of ten years only, to be 
computed from the termination of the usufruct. 
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PPEAL from the Ninth District Court, Parish of Tensas. 
Newell, Judge ad hoe. 


Wade R. Young for Plaintiff and Appellee. 
Percy Roberts and Stecle & Garrett for Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocut, J. Plaintiff sues his mother for his share in the price of 
‘adjudication to her of the property hitherto belonging to the commu- 
nity between herself and his deceased father, of which she had had the 
usufruct until she contracted a second marriage in October, 1881, and 
for a recognition of a legal mortgage to secure the payment of the sum 
due to him. 

As there were three heirs, issue of the marriage, he fixes his share at 
one-sixth of the price of adjudication, after deduction of the debts of 
the community paid by the widow and usufructuary. 

He prays in the alternative for an account of administration of the 
succession and community of his deceased father, so as to judicially 
‘settle the amount accruing to him. And he finally prayed for the 
rescission of the sale of the community property in default of payment 
of his share of the purchase price, and to be recognized as the owner of 
one-sixth of said property. 

His suit was met by two exceptions: 

1st. That his petition contained inconsistent-demands, and that he 
should be compelled to elect between his demand for payment of the 
balance due him and his prayer for rescission of the sale. 

2d. In her second exception defendant urged numerous points, the 
principal of which was the plea of res adjudicata, predicated on the 
judgment rendered by this Court in a suit between the same parties, 
reported in 37 Ann. 221; and denying plaintiff’s right to demand the 
rescission of the adjudication to his mother generally and also in the 
absence of an allegation of a previous tender of the parties of the price 
admitted to have been paid; and she finally pleaded the prescription 
of four, five and ten years. 

In keeping with the irregular but prevailing practice which we 
recently took occasion to discountenance, the district judge referred 
all these exceptions to the merits, when the ends of justice required a 
decision of several of them at least in limine. A. A. Farmer vs. W. C. 
Hafley, 38 Ann. (not yet reported.) 

For answer, the defendant denied any indebtedness to plaintiff, aver- 
ring specially that, owing to the value of the slaves included in the 




















NEW ORLEANS, MAY, 1886. 527 





Cochran vs. Violet et al. 


adjudication, and to the debts of the community which she had paid, 
she was fully discharged in law for the entire purchase price of the 
community property and for her usufruct thereof. 

The judgment below was mainly in favor of plaintiff, but it rejected 
his prayer for recognition of a legal mortgage. The trial judge found 
the sum of $16,114 28 due to plaintiff as his share in the community 
property subjected to the usufruct of the surviving widow, but he 
allowed her the privilege, by further accounting within a reasonable 
time, to reduce the balance thus found against her. 

The defendant appeals, and plaintiff moves for an amendment of the 


judgment so as to finally adjust the specific amount due him, without 


any further accounting by the widow in usufruct, and to obtain recog- 
nition of his legal mortgage. 

After this unavoidably long statement of the very complicated plead- 
ings and of the complex judgment which we are called to review, we 
now reach the examination of the merits of the controversy. 

Ist. A demand for the purchase price of property, which is in the 
nature of a suit for specific performance of a contract of sale, is cer- 
tainly inconsistent with a prayer for the rescission of that very sale. 
Hence, the lower court was in error in refusing to compel plaintiff to 
elect under the first exception urged by the defendant. 

But as an end must be reached in this apparently interminable liti- 
gation, we shall not correct this error by remanding the cause. 

In her second exception, defendant puts directly at issue the right of 
plaintiff to sue for the rescission of the sale under any circumstances; 
and under that exception we have the means of setting that question at 
rest, and of thus eliminating it from further consideration in the pro- 
gress of the cause. 

From the record it appears that the purchase of the community prop- 
erty in this case did not result from an adjudication of the same to the 
widow at the price of estimation on the recommendation of a family 
meeting, under the provisions of Article 343 of the Civil Code, but that 
it was operated by means of a public sale by the sheriff, ordered by the 
court at the instance of the surviving widow and testamentary execu- 
trix, in order to pay the debts of the succession and community, at 
which sale the widow was empowered to purchase under the provisions 
of Article 1146 of the Code. 

Under the effect of such a sale, the balance of the purchase price 
which accrued to her children after the payment of the community 
debts, which the purchasing widow has the right to retain in her hands, 
does not legally represent any portion of the purchase price, and is not 
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retained by her as purchaser, but it passes into her hands as funds 
belonging to her children, of which she has the legal usufruct. In such 
a transaction she deals in a double capacity; as a purchaser she pays 
to herself as usufructuary the shares of the purchase price accruing to 
her children. Hence, she ceases to be a debtor for the purchase price, 
but under her rights of usufruct she becomes a debtor to her children 
for the shares accruing to them, to be accounted for at the termination 
of the usufruct. 24 Ann. 79, Gaiennié vs. Gaiennié. 

It is therefore clear that her children are not her creditors as ven- 
dors, and that she is not their debtor as vendee; hence, they are 
not in a condition to sue for a rescission of the sale. Wade vs. Murray, 
35 Ann. 546. 

We therefore conclude that the exception to plaintiff’s right to claim 
the rescission was well taken, and hence that part of his demand is 
fully disposed of. 

We now take up the plea of res adjudicata, which rests on our judg- 
ment in the case reported in the 37th Annual of our reports, p. 221. 

It is true, as argued by defendant, that the cause of action in the pres- 
ent case, and in that suit, arises from the same transaction: the pur- 
chase of the community property by the surviving wife; but the nature 
of the demand is not the same in the two cases. In the former case the 
contest was for an account of tutorship, and we rejected plaintiffs 
demand for such an account on the ground that his right thereto was 
barred by the prescription of four years; holding at the same time that 
certain judgments purporting to establish the amount of the widow’s 
liability to her children growing out of her purchase of the community 
property, and which had been set up as means of interrupting preserip- 
tion, were not moneyed or executory judgments having the effect of the 
thing adjudged between the parties, but as affording merely prima Sacie 
proof of indebtedness by the tutor to his ward. ; 

In the present case we are called on to enforce the alleged rights of 
plaintiff to an account from his mother for her usufruct of his property, 
consisting of his share in the proceeds of the sale of the community 
property purchased by her, on the ground that the usufruct was termi- 
nated by her second marriage in October, 1881. 

It therefore appears that our judgment in that case does not affect 
the rights which plaintiff seeks to enforce in the present case, and 
hence the plea of res adjudicata cannot be maintained in its entire scope. 

It is good, however, as to the nature and effect of the various judg- 
ments relied on by plaintiff in both cases as the legal foundation deter- 
mining the precise amount due to him by his mother, on account of her 
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tutorship in the former suit and on account of her usufruct in the pres- 
ent litigation. We shall therefore treat them here as we did there, as 
prima facie proofs of the liability which they purported to establish— 
and shall use them as the basis of the settlement which we propose to 
make between the parties in this controversy. 

We now reach the plea of prescription of four, five and ten years. 

Having already distinguished the issue in this case from the demand 
for an account of tutorship, it follows that the prescription of four years, 
which under the law is a bar to the action of minors against their tutors 
for the acts of tutorship, does not apply to the action for an account of 
usufruct. C. C. Art. 362; 37 Ann. 223, Cochran vs. Violet; Bedell vs. 
Calder, 37 Ann. 805. 

Our Code does not in terms fix the kind of prescription which can be 
invoked in bar of the demand for an account from the usufructuary of 
the property or things which he has held in usufruct. Hence, we have 
no settled lights to guide us as to which of the five or ten years preserip- 
tion would apply in such cases. But a mature consideration of the 
articles of the Code on the subject has led us to the conclusion that 
such an action is a personal action, not enumerated in any of the arti- 
ticles treating of the prescription of either one, three or five years, and 
that it must be governed by Article 3544 of the Code, which reads: * In 
general, all personal actions, except these before enumerated, are pre- 
scribed by ten years.” 

The next inquiry must be directed to ascertain the time at which pre- 
scription begins to run. [t is clear that it cannot run against minors; 
hence, under that principle, it did not begin to run before the 23d of 
October, 1875, at which time plaintiff became of age, and this suit was 
brought on the 4th of April, 1885, therefore within the ten years. 

But in actions for account of the usufruct, the correct rule is to date 
prescription from the time at which the right to demand an account 
accrued, and in logic and reason, as well as in law, that right accrues 
only at the termination of the usufruct, just as clearly as prescription 
on a promissory note must be computed only from the date of its matu- 
rity, and not from the date of its execution. No one can be debarred 
by prescription from the exercise of any right, to be computed from a 
time at which the right did not exist. The doctrine of ‘“‘non contra 
valentem,” ete., most unequivocally applies to such actions. 36 Ann. 
412, McKnight vs. Calhoun; 32 Ann. 1041, Succession of 8. M. Farmer. 

Defendant contracted her second marriage on the 15th of October, 
1881, at which time her usufruct expired, and that is the date from 
Which prescription must be computed against plaintiff’s demand for an 
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account of the usufruct of his mother. Conceding, therefore, tliat the 
prescription of five years could apply in such a case, it is apparent that 
the plea is not good, as this suit was brought in April, 1885. 

Having recognized the right of plaintiff to recover judgment for so 
much of his funds as had been subject to his mother’s usufruct, we must 
now establish the state of her accounts with him. 

But before entering into the facts, we must meet two legal questions 
which we find at the threshold of the investigation. 

Ist. The right granted by the judgment to the defendant to present 
an additional account of the matters connected with her usufruct, is, in 
our opinion, not sanctioned by law, and hence it must be denied. 

Even in giving full effect to the prayer in plaintiff’s petition for an 
account of defendant’s administration of his share of the proceeds of 
which she had the usufruct, we find that she was allowed every oppor- 
tunity on the trial of the case to give such an account, and that she did 
present all the elements within her reach toward a full accounting. 
Even-handed justice to all parties requires that the accounts should 
now be finally balanced, and we therefore conclude that this feature 
of the judgment below is erroneous. 

2d. Can the defendant be allowed to deduct from the gross proceeds 
of the sale of the community property the estimated value of the slaves 
which then formed part thereof? 

Without entering into a discussion of the alleged nullity of obliga- 
tions contracted for the purchase price of slaves, by reason of their 
subsequent emancipation, we find in the record other and abundant 
reasons to defeat defendant’s proposition on that score. We showed 
in another part of this opinion that under the operation of law, the sur- 
viving widow, being entitled to retain in her hands all that accrued 
out of the sale and to her children, is legally held as having, as pur- 
chaser, fully complied with her bid, and to be therefore and thereby 
entirely discharged from all her obligations as a vendee; and that her 
indebtedness, if any, to her children, after paying the community debts, 
arose from a new obligation, the relation of usufructuary, it follows that 
she cannot be heard now to urge any defense in mitigation of her obli- 
gations under the purchase. She has in law paid for the slaves which 
she bought at that sale; the debt which she now owes does not arise 
out of her purchase, but out of her usufruct. Hence, she cannot be 
allowed the credit of $76,000 which she sets up as the estimated value 
of the slaves included in her purchase of the 9th of April, 1860. That 
rule is as just as it is inflexible. On the question of plaintiff’s demand 
for a rescission of the sale, it defeated him because he was not a ven- 
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dor seeking to enforce claims against his vendee. On this point, and 
for the same reasons, it must shield him against the pretensions of the 
defendant, who now erroneously assumes the attitude of a vendee. 

The judgment invoked by plaintiff as settling the amount of his 
mother’s indebtedness to him, shows that the amount of the adjudica- 
tion was $156,470, and that up to that date (1867) she had paid commu- 
nity debts up to the sum of $59,783.25, leaving u balance of $96,687, 
of which he claims one-third of one-half, say $16,114. ° ° e 

But in the course of the trial, defendant established her right to addi- 
tional credits which must be allowed her, and which are not seriously 
controverted. 

She is entitled to be credited for the sum of $20,000, as a donation 
from her mother, which sum was used in paying part of the purchase 
price of the plantation by her first husband; and to the further credit 
of $20,000, amount of a debt of the community which she paid;. and 
for an additional sum of $6,000, paid by her on what is known in the 
account as the “Dunbar mortgage.” 

She claims $10,000 for that item; it was the amount of the debt, but 
she compromised it for $6,000; she paid nothing more, she can claim 
nothing more. 

In her answer she claims to have paid four notes of 317,500 each, or 
$70,000, secured by vendor's privilege on the plantation which was 
adjudicated to her at the succession sale. She has credit for two of the 
notes in the judgment of 1867, as included in the credit of $59,783.25, 
and from her own testimony it appears that she has thus far paid $20,- 
000 on the two other notes, for which we have already allowed her 
credit. 

This leaves to her debit the sum of $50,686.75, one-sixth of which 
accrues to plaintiff, thus entitling him to a judgment against her in the 
sum of $8,447.75. 

The next and last question is to ascertain whether he is entitled to 
the recognition of a legal mortgage to secure that balance. 

His counsel bases his right thereto on the provisions of Article 343 of 
the Civil Code, which regulates the mode of effecting, and the legal 
mortgage resulting from, the adjudication of the community property 
in which minors have an interest, to the surviving father or mother, 
and on Article 3317, which recognizes the same mortgage created by 


the other article. 
But from the recitals already made in this opinion, it appears that 


the sale in this case was not made under the provisions of Article 348 
of the Civil Code, but under the provisions of Articles 930, 931 and 992 
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of the Code of Practice, touching authorized sales of succession prop- 
erty to pay debts. 

There is a vast difference between the mode of making and the effects 
of such sales. 

From the very nature of the sale made under Article 343, there can 
be no competition and no bids; no other person but the surviving father 
or mother can there become an adjudicatee; and hence, the effects of 
that sale are peculiar, and are specially provided for by the law; and 
one of those effects is that “the property so adjudicated shall remain 
specially mortgaged for the security of the payment of the price of the 
adjudication and the interest thereon.” 

Now, no such mortgage is, or could be, created by law, as resulting 
from an adjudication under a sale to pay debts. One of the very objects 
of that sale is to release, instead of creating, mortgages. At such asale, 
which is made at public auction, competition is of the very essence of 
the proceeding, and any person, be it the surviving father or mother, 
or anybody else, making the highest bid, can become the purchaser. 
If it be a stranger, the property goes to his hands free of all encum- 
brances on his paying the price, and the proceeds go into the hands of 
the succession representative. If the surviving father or mother is the 
purehaser, and is also the succession representative, the payment is 
made by operation of law, as twice explained herein above; and no 
mortgage is provided for concerning the payment of the price.. If the 
surviving parent is the tutor of the minors, the latter have a legal mort- 
gage on the former’s property on account of the tutorship, but not on 
account of the usufruct, which is regulated by other and different laws. 
Gaiennié vs. Gaiennié, 24 Ann. 79. 

Our laws on the subject of usufructs do not provide for a mortgage 
on the property of the usufructuary in favor of the owner of the things, 
money or other property subject to the usufruct. Hence, courts are 
powerless to recognize or enforce any. 

A bond is the only security which the law exacts of the usufructuary, 
and the father and mother are relieved even from that obligation. C. 
C. Art. 560. 

* Plaintiff’s claim of a legal mortgage must therefore be rejected. 

We note that the judgment below is silent on the subject of interest. 
Plaintiff is entitled to legal interest from the termination of the usu- 
fruct, and under his prayer for amendment he asks for and he must be 
allowed the same. 

It is therefore ordered, adjudged and decreed that the judgment 
appealed from be amended in the following particulars: 


























533 


NEW ORLEANS, MAY, 1886. 


State ex rel. Luminais ve. "Tax Collector. 





Ist. In allowing the right to defendant to further reduce plaintiff’s 
claim by further accounting, which right is hereby denied, so as to— 
make the judgment herein absolute and final. 

2d. By allowing plaintiff legal interest on his claim from the 15th 


of October, 1881. 
3d. By reducing plaintiff’s claim and fixing it at the sum of $8,447.75 


(eight thousand four hundred and forty-seven dollars and seventy-five 


cents). 
And that, as thus amended, said judgment be affirmed, at the costs of 


defendants in both courts. 





No. 9480. 


THe STATE EX REL. E, A. Luminats vs. J. D. Houston, Tax 
COLLECTOR. 


‘The State Tax Collector cannot be compelled by a mandamus to receive from a purchaser of 
land forfeited to the Stvte, and again offered for sale in payment of the price bid, where 
tlie property is burdened with back taxes due the State and city, three per cent Louisi- 
ana bonds, known as ‘“‘Baby Bonds,” though che purchaser has paid the amount owing 


for costs, fees, commissions, etc., in cash. 


‘PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 


FE. LL. Bemiss for the Relator and Appellant. 
W. H. Rogers, City Attorney, and Blanc & Butler for Defendant and 


Appellee. 


The opinion of the Court was delivered by 

Topp, J. The relator became the purchaser of certain property in 
the city of New Orleans, described in the petition, which had been for- 
feited to the State for non-payment of taxes and sold again under Act 
82 of 1884, and adjudicated to the relator for $2550. 

The amount of charges, fees, costs, ete, aggregating $175, was paid 
in cash, and for the balance ($2375) he tendered in payment Louisiana 
3 per cent bonds, commonly known as “Baby Bonds,” which tender 
was refused, and thereupon a mandamus was applied for to compel the 
officer to receive said bonds in satisfaction of said balance, which is the 


proceeding now before us. 

The tax collector and the city of New Orleans, also made party, for 
return to the alternative writ, answered that the said balance of the 
relator’s bid could not be entirely paid in “Baby Bonds,” but must be 
paid in cash or in such State and city obligations as would enable the 
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tax collector to make a distribution of the adjudication proportionately 
between the State and city, according to the amount of their respect- 
ive claims against the property, that is, a portion of the sum derived 
from the sale going to the General Fund might be paid in “Baby 
Bonds,” or in valid outstanding Auditor’s warrants; the portion due 
the “Interest Fund” in matured coupons of interests; the portion due 
the “Levee Fund” in warrants of the levee company. 

The relator relies on the 2d section of Act S2 of 1884 to support his 
contention. 

’ The main object of this act, as we gather from its title, was ‘‘to pro- 
vide for the sale of property bid in for and adjudicated to the State, 
and of property on which taxes are due the State prior to December 
31, 1879.” 

This section (2) reads: 

“That said property shall be adjudicated and sold to the last and 
highest bidder for cash. All bids may be paid in any lawful money of 
the United States, or in any warrant, bond or other obligation which, 
by the laws and Constitution of the State, is made receivable for taxes 
and licenses due the State prior to January 1, 1879, except the costs 
incurred in adjudications to the State and in sales under this act, and 
the commissions and fees established by this act, which shall be paid 
by preference and in current money.” 

This section quoted must be considered in connection with article 1 
of the miscellaneous ordinances of the Constitutional Convention which 
explains its meaning. 

The first paragraph of that article provides “‘that taxes and licenses 
due the State prior to January 1, 1879, shall be paid as follows: That 
portion of said taxes and licenses due the General Fund, except as 
hereinafter provided, in any valid Auditor’s warrants, outstanding at 
the date of the adoption of this Constitution,” except certain warrants 
mentioned and not necessary here to enumerate. 

It next provides that the holders of said warrents may fund them in 
the bonds above referred to, known as stated, as “Baby Bonds,” and 
further provides that these bonds shall be receivable for amounts due 
the State for the redemption or purchase of property which has been 
forfeited or sold to the State for delinquent taxes and licenses of any 
of the years named in the article. 

The second clause of the same article further provides that the por- 
tion of said taxes and licenses due the Interest Fund subsequent to 
1874, may be paid in any matured interest coupons issued by the State 
since said date; and the third paragraph of the article directs that the 
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portion of said taxes due the Levee Fund from 1871 to 1876 inclusive, 
can be paid in any valid warrants issued by the levee company and in- 
dorsed by the Auditor and Treasurer in the manner therein prescribed. 

In the last paragraph of the article it is directed that all taxes and 
licenses due any parish or municipal co1poration prior to January 1, 
1879, can be paid in valid warrants, scrip or floating indebtedness of 
said parish or municipal corporation, except judgments. 

It is apparent from a reading of this ordinance and a critical exam- 
ination of its several provisions that all of the then back taxes which, 
under the law, pertained to the General Fund might be paid by the 
obligations of the State described in the first clause of the article above 
recited and subsequently represented by “Baby Bonds,” but that the 
portions of said taxes legally appropriated to the Interest Fund and 
the Levee Fund, and the city taxes could not be paid by these bonds, 
whether these taxes were collected directly from the defaulting tax- 
payers or derived from the sales of lands previously forfeited to the 
State or otherwise. The second section of Act 81 of 1881, so far it may 
be construed as conflicting with these constitutional requirements, of 
course would be without force or legal effect. 

The record shows that the larger portion of the back taxes against 
the property in question, was due the city, and the contention of the 
relator is that these city taxes even could be paid in ‘‘ Baby Bonds.” 
The fifth section of the act referred to (82 of 1884) reads: 

“If the price paid for said property is not sufficient to pay in full all 
costs and charges herein set forth, and the taxes due prior to December 
$1, 1879, with interest, costs and charges thereon due by said property, 
then the price, after the payment of the costs and charges herein pro- 
vided to be paid first, shall be divided and distributed proportionately 
to the payment of all unpaid State, city, parish or municipal taxes, 
interest, costs and charges due on or by the property prior to December 
31, 1869.” 

It strikes us as a strange proposition that the taxes and licenses due 
the city could be paid by these bonds, which, as shown, represent ex- 
clusively a debt owing to the State, and particularly in view of the 
clause in the constitutional ordinance quoted, requiring them to be 
paid in the obligations of the city. 

The proposition has no support whatever in the law. 

From no point of view can we discover that the relator is entitled to 
the relief he asks at our hands. 


Judgment affirmed. 
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No. 9697. 
THE STATE OF LOUISIANA vs. JOE TUCKER. 

When a bill of exceptions recites the facts which the counsel had contended before the jury, 
had been established by the evidence. and refers to the evidence in support thereof, and 
asks for charges applicable to the state of facts recited, the judge's refusal to give the 
charges on the ground that they are inapplicable to the case, is error, unless the judge 
states that there was no evidence in the case supporting or tending to support the con- 
tentions of counsel. 


It is the duty of the judge to give full instructions to the jury covering the entire law of the 
case as respects all the facts proved or claimed by counsel to be proved, provided such 
claim is supported by any evidence. 

Authorities reviewed and criticised. 


The fanctions of the judge in such case is different from that involved in rulings on admis- 
sibility of testimony, when he is entitled to weigh the testimony as to proof of necessary 
foundation, as a matter involving the exercise of his own discretion. 

PPEAL from the Third District Court, Parish of Union. 
Young, J. 


M. J. Cunningham, Attorney General, and EF. H. McClendon, District 
Attorney, for the State, Appellee. 


G. A. Killgore and Jas. A. Ramsey for Defendant and Appellant. 


The opinion of the Court was delivered by 

FENNER, J. The errors charged are presented on two bills of ex- 
ceptions. 

As the first bill raises important principles of practice dependent in 
great measure upon its recitals, we shall transcribe it in full, notwith 
standing its length. 

“‘Be it remembered that, upon the trial of the above entitled case 
during the argument, defendant’s counsel contended before the jury 
that it had been proved on the trial by the testimony of the witness 
Alex. Bryant, who was the injured party, that he, the said witness 
Bryant, saw defendant armed with a gun in his (Bryant’s) yard near 
his dwelling house, in the night time, before any -of the older members 
of his family had gone to bed, and that he, the said Bryant, saw the 
defendant approach the house aud come close to it three different 
times, and at one of those times the defendant come up to the door of 
the house and placed his hand against it, but made no effort to open it, 
and at eachjtime the defendant went away without making any effort 
to break into the house or do any violence to any one; and that on the 
defendant approaching the house the fourth time, still having his gun 
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in his hand, and that the said witness, Bryant, without saying any- 
thing whatever to the defendant, fired upon him, striking him with 
several shot, some buck shot and some small shot, and that at the firing 
of the gun, by Bryant, the defendant cried out “Oh! Lordie,” and im- 
mediately began to run away toward his (defendant’s) house without 
making any effort at that time to return the fire or shoot at said 
Bryant; that soon after the defendant began to retreat, the said 
Bryant began to follow him up, and fire upon him; that the effect of 
the shot received by the defendant disabled him so that he couid not 
travel without something to support him; that the witness Bryant and 
his wife both followed up defendant, and fired upon him and that at or 
about the third time, the witness Bryant shot at defendant, and 
at or about the first time his wife had shot at defendant, defendant 
having retreated about thirty yards away and got behind some bee- 
gums, the defendant fired upon the witness Bryant, who was then nine 
steps from him and still approaching the defendant, the shot from de- 
fendant’s gun taking effect in the witness Bryant’s thigh and hip; and 
that at the moment defendant’s gun fired, the said witness Bryant fell 
and the defendant then hobbled away leaning on his double-barrelled 
gun for a support as he went. Both of defendant’s counsel contended 
before the jury that all of the above facts had been proved by the 
State’s witnesses before the jury, and after the judge hae charged the 
jury and when he asked defendant’s counsel if they had any special 
charge, the defendant asked the court to charge the jury as follows, 
to wit: 

Ist. “A man has no right, under the law, to violently assault and 
shoot at another simply because he has found the other upon his prem- 
ises in the night time.” 

2d. “Aman has a right to order another to leave his house or 
premises, but has no right, even when such order is given, to put him 
ont by force until gentler means fail, and if the owner attempts to use 
violence in the outset and is slain, it will not be murder in the slayer 
if there be no previous malice.” 

3d. “Aman has a right to drive a party away from his premises 
who is there without his authority, and if the intruder should start 
away immediately in good faith, the owner would have no right to 
follow him up; but if he should follow him up, and while still retreat- 
ing in good faith, it should become absolutely necessary for him to fell 
his pursuer, in order to save his own life, he is justifiable.” 

And the court refused to give each and every one of said special 
charges to the jury, stating at the time and in the presence and hear- 
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ing of the jury that they, the special charges, were not applicable to 
the facts of the case, and for that reason he refused to give them in 
charge to the jury; and the defendant, by counsel, retained a bill of 
exception both to the ruling of the court in refusing to give said 
special charge in charge to the jury and also to his statement in the 
presence and hearing of the jury that the said charges were not appli- 
cable to the facts of the case, and defendant tenders this, his bill of 
exception, to be signed’ by the judge and filed in the case which is 
accordingly done. 

I did not give the first charge, because I did not deem it at all appli- 
cable to the facts. I refused to give the third charge for the same 
reason ; and I refused to give the second because as too erroneously 
stated if applicable, and as not applicable. I do not assent by any 
means to the facts as recollected by counsel, as stated above. 

Signed in open court, this February 12th, 1886. 

It will be observed that the bill raises two objections to the action 
of the judge, viz: 

Ist. In stating in the presence of the jury, that the charges were not 
applicable to the facts of the case. which is complained of as an ex- 
pression of the judge’s opinion as to what the facts were. 

2d. To the ruling itself and the ground thereof. 

As to the first, it not appearing from the bill, that the charges them- 
selves were read in the hearing of the jury, the statement of the judge 
that they were not applicable was, so far as the jury was concerned, 
entirely insignificant. 

The second objection, however, is very serious. 

The bill is carefully drawn. It recites with precision and distinct- 
ness, the facts which, the counsel contend before the jury, had been. 
established by the evidence. 

If the facts were as recited in the bill, or if there was evidence in the 
case supporting or tending to support the contentions of counsel, it is 
obvious that the charges asked were not inapplicable to the case. 

The bill is drawn in accordance with the suggestions made by this 
Court in Stouderman’s case, 6 Ann. 286, where it was said: 

“‘The charge required might not have had a precise application to 
the case. It was the duty of the counsel to have shown by his bill of 
exceptions that he asked for instructions to the jury that would have 
had a material bearing on his case, and that he did not require the 
judge to charge the jury upon abstract principles of law. * * * If 
the counsel of the a:cused had distinctly stated the facts he contended 
the evidence had established, and then required the court to charge the 
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jury that if they believed those facts, ete., it would have been the duty 
of the judge to have instructed,” ete. 

So it is held by other authorities that “it is the duty of the judge to 
give full instructions to the jury, covering the entire law of the case, as 
respects all the facts proved or claimed by the respective counsel to 
be proved,” and that though “if no evidence was given upon a point, 
the judge is not under obligation to charge the jury respecting it, 
though requested,” yet *‘as far as the evidence goes, he should give 
any pertinent instruction asked for, conformable to the law.” 1 Bishop 
Cr. Proce. § 980, citing Hinch vs. State, 25 Ga. 699; Longnecker vs. State, 
22 Ind. 247; State vs. McDonnell, 32 Vt. 491; MeCay vs. State, 15 Ga. 
205; Drake vs. Curtis, 1 Cush. 395; State vs. Wilson, 2 Scam, 225; Da- 
vis vs. State, 10 Ga. 101. 

In Riculfi’s case, 35 Ann. 775, we said: “ In Stouderman’s case, it was 
said to be the duty of the prisoner’s counsel to have shown by his bill 
of exceptions that he asked for instructions to the jury that would have 
had a material bearing on the case, and that he did not require the 
court to charge upon abstract principles of law. * * * Itis not 
possible for this Court to determine their applicability unless the bill 
of exceptions informs us of the circumstances to which the law is to be 
applied.” 

In Daly’s case, 37 Ann. 576, we said: “The bill contains no averment 
that proof had been made of the fact embodied in the proposed charge. 
* * * Hence, under the circumstances, the judge in giving the 
charge as suggested would simply have instructed the jury on an ab- 
stract principle of law.” 

In Melton’s case, 37 Ann. 82, the judge’s refusal to give a charge 
because inapplicable was sustained, on the judge’s statement that “it 
referred to facts of which there was no evidence whatever.” 


In Fords case, 37 Ann. 464, it does not appear that the bills con- 
tained the necessary recitals, and the judge stated “that the principles 
announced in the respective charges are foreign to the nature of the 
case on trial, and have no application to or connection with the facts. 
which had been established by the evidence.” 


Other cases touching on the point will be found to rest on like foun- 
dations, and do not cover a case like the present. 
Here the bill recites the facts which the counsel contended had been 


established by the evidence and refers to the testimony supporting the 
same, and asks for charges certainly applicable to such facts. It the 
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judge had distinctly negatived these statements and, as in Melton’s 
case, had stated that they were supported “by no evidence whatever,” 
we should have been bound to take his statement against that of coun- 
sel, and to have sustained his ruling. But his mere dictum, “‘I do not 
assent by any means to the facts as recollected by counsel,” does not 
assert or necessarily imply that there was no evidence supporting or 
tending to support the contentions of counsel so explicitly stated in the 
bill, and does not, therefore, sustain his refusal to give the charges on 
the ground of inapplicability. In this matter it was not the function 
of the judge to pass upon the weight or value of the evidence which 
had gone to the jury and was subject to their exclusive cognizance. 

There is a class of cases to which a different rule applies, viz: those 
involving rulings of the judge, in the course of the trial, upon the ad- 
missibility of evidence, such as whether the proper foundation had been 
laid for evidence of character, threats, ete. In such cases, it is the 
necessary function of the judge, for the guidance of his own action in 
a matter addressed exclusively to his own discretion, to determine 
whether the foundation has been laid, and, for that purpose, to con- 
sider and weigh the evidence in support thereof. Hence, we have held 
that, as the foundation must rest on proof of the antecedent conditions 
required, it is in the sound discretion of the judge to determine whether 
such proof has been made. State vs. Labuzan, 37 Ann. 491; State vs. 
Janvier, Id. 645; State vs. Ford, Jd. 461. 

But when the evidence is closed and the case has gone to the jury, it 
is the latter’s exclusive province to consider all evidence before it, and 
to determine its weight and credibility; and it is the judge’s duty to 
charge the law applicable to any state of facts supported by evidence, 
whether he believes or attaches value to such evidence or not. 

Neither the judge nor the counsel for the State question the correct- 
ness, in point of law, of the first and third charges asked, and the judge 
should have given them. 

The second charge is taken verbatim from the text of Wharton, and 

is supported by authorities. Wharton Cr. L. sec. 1025, citing MeCoy 
vs. State, 3 Eng. 451; State vs. Sloan, 47 Mo. 604; Greschia vs. State, 
53 Ill. 295. 
- It may be remarked that all three of the charges would suffer modi- 
fication in their application to felonious assaults or intrusions on prem- 
ises; but their terms exclude such application and, as asked and as 
referring to the facts stated in the bill, there is no sound objection to 
them. 

The second bill of exceptions is as follows: 
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“Be it remembered that, upon the trial of the above entitled case, 
after the court had charged the jury, he asked the district attorney if 
he had any special charge which he desired given; and the district at- 
torney requested the court to charge the jury as follows, to wit: 
‘That he who provokes a difficulty cannot avail himself of the plea of 
self-defense as a justification for shooting the person whom he has pro- 
voked into the difficulty.’ And the court gave said special charge as 
requested, and the counsel for the defendant excepted to that special 
charge as given by the judge and retained this his bill of exception. 
Then counsel for defendant asked the court to charge the jury as fol- 
lows, to wit: ‘That when two parties have had a difficulty, if one of 
them quits the combat and retreats in good faith and is pursued by the 
other, who continues to follow him up with violence and hostility, and 
should it become absolutely necessary for the one retreating to turn 
and fell his pursuer in order to save his own life, he is justifiable 
whether he was the aggressor in the beginning of the difficulty or not.’ 
And the court refused to give said special charge in charge to the jury 
and stated as a reason therefor, in the presence and hearing of the 
jury, that the special charge was not applicable to the facts proven in 
the case, and defendant, by counsel, excepted both to the ruling of the 
court refusing to give said special charge and to his stating in the 
presence and hearing of the jury that the special charge was not ap- 
plicable to the tacts in the case; and defendant tenders this, his bill of 
exception, to be signed by the judge after giving his reasons for said 
ruling.” 

“The charge asked for by defendant as above stated, was read by the 
counsel in the presence of the jury, and in giving the only reason 
which could be given, I stated it was not applicable, as in my opinion 
it clearly was not, although proper when the facts justified it. The 
charge asked for by the district attorney and given as excepted to 
above, I believed applicable to the facts as given. In refusing the 
charge requested by defendant’s counsel I abstained from commenting 
on the facts or even alluding to them except that the charge requested 
was not applicable.” . 

We think there is no ground for plaintiff’s complaint that the judge 
stated the reason of his ruling in presence of the jury. If counsel saw 
fit to read his requested charge in presence of the jury and to ask the 
judge’s ruling thereon, he cannot complain that it was then and there 
given. 

If this hill stood by itself, containing no recitals of facts or conten- 
tions, the judge's refusal on the ground that the charge asked was in- 
applicable would not be reviewed by us. 


| 
| 
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But, as the case must be remanded, we would state that the charge 
asked by defendant is correct and is a proper exception to, and quali- 
ficaticn of, the correct general principle embodied in the special charge 
before given on request of the district attorney. 

We would say, in conclusion, that the learned judge has, no doubt, 
been misled in this matter by some too general dicta contained in 
opinions of this Court. But we feel bound to avail ourselves of the 
opportunity to restrain their application within proper limits. 

It is, therefore, ordered that the verdict and sentence appealed from 
be annulled and set aside, and that the case be remanded for further 












proceedings according to law. 








Bermudez, C. J. and Poché, J. concur in the decree. 
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THE STATE oF LOUISIANA Vs. ALEXANDER BALIZE. 









Where, in country cases, appeals are taken before judgments are signed, they may be 
considered as taken nunc pre tunc. 12 Ann. 596, State vs. McKeown. 

2. Appeals prosecuted from judgments on forfeited bonds are treated as taken in ‘criminal 
matters” in the sense of Act 30 of 1878. State vs. Cassidy, 7 Ann. 276; State vs. Wil- 
liams, 37 Ann. 200. 

‘3. When the return day is fixed by the court on its own motion and not at the suggestion 
of appellant's counsel, though in direct violation of Act 30 of 1878, the fault is not im- 
putable to the appellant and he cannot be prejudiced thereby . 

4. An appearance bond taken by the sheriff, without an order of court admitting the 
accused to bail, or fixing the amount of bond is null. 6 Ann. 700, State vs. Lougineau ; 
12 Ann. 224, State vs. Cravey ; 12 Ann. 349, State vs. Smith ; 10 Ann. 532, State vs. Gilbert. 

5. When the record enables the court to decide on the merits, either party may, at any 
time, refer the court to any error apparent on the face of the record, without making a 














formal assignment thereof. 
PPEAL from the Seventeenth District Court, Parish of East Baton 
Rouge. Burgess, J. 










M. J. Cunningham, Attorney General, and L. D. Beale, District At- 
torney, for the State, Appellee. 
G. W. Buckner and Rouse & Grant for Defendant Appellant. 







ON MOTION TO DIsMIss 






The opinion of the Court was delivered by 

Watkins, J. This appeal is prosecuted from a judgment of forfeit- 
ure of an appearance bond, bearing date 20th of July, 1885, whereon 
‘‘Alexander Balize as principal and Tim Duggan as security on said 
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‘bond, are adjudged to pay in solido the sum of one hundred dollars to 
the State. 

In this Court a motion is made to dismiss the appeal upon the ground: 

Ist. That the appeal was taken before the judgment was signed. 

2d. That it was not made returnable within ten days after the order 
of appeal was granted; and was not made returnable to this Court 
‘when it was then sitting, through the fault of the appellant. 

Ist. The record discloses that the judgment nisiwas rendered on 
the 16th of June, 1885, forfeiting the bond; on the 8th of July follow- 
ing the order of appeal was granted in the following words, viz: 

“In this case, on motion of defendant’s counsel, on forfeited bond, it 
was ordered by the court that defendant be allowed a suspensive ap- 
peal from the judgment of this court, by his furnishing a bond in an 
amount according to law, returnable before the honorable, the Supreme 
Court of the State of Louisiana, in New Orleans, on the second Mon- 
day of February, 1886.” 

The judgment of forfeiture was signed on the 20th of July, 1885, and 
it is commenced with the words: ‘This case was this day called up 
and defendant, Alexander Balize, failing to appear and answer, etc.” 

The minutes of the court, the order of appeal, and the judgment it- 
self, fully demonstrated its error, and that the judgment was actually 
‘rendered on the 16th day of June, 1885, and during same term of court. 

In State vs. McKeown, 12 Ann. 596, the Court said: ‘‘We are of 
opinion that this motion ought not to prevail. Itis usual in the country 
to apply for an appeal before the judgment is signed. Tne appeal is 
considered as being taken nune pro tune.” 23 Ann. 705; 15 Ann. 521; 
25 Ann. 497. 

We approve that ruling. 

2d. It will appear from the minutes of the court above quoted that 
the appeal was not made returnable within ten days after the order of 
appeal was granted; and the question to be determined is whether 
same was attributable to the appellant or not. 

This is a criminal case in the sense of Act 30 of 1878. State vs. Cas- 
sidy, 7 Ann. 276; State vs. Williams, 37 Ann. 200. 

In State vs. Jenkins, 36 Ann. 866, this Court said: ‘The return day 
‘fixed was in gross violation of Act 30 of 1878, which requires appeals 
in criminal cases to be made returnable within ten days after granting 
the order of appeal, whenever the Supreme Court may be in session on 
‘the return day.” 

“The error is unquestionably fatal to the appeal unless saved by the 
provisions of Act 53 of 1836, now section 360 of Revised Statutes, which 
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provides in substance, that such error shall not occasion the dismissal 
of the appeal unless imputable to the fault of the appellant.” 

In that case the counsel for the accused prepared and signed a written 
motion of appeal, in which was suggested the improper return day, 
and the appeal was granted as prayed for in the motion. 

It is the settled jurisprudence that when the appellant suggests an im- 
proper return day, and the judge granting the order of appeal, adopts 
the appellant’s suggestion and fixes the return day accordingly, the 
error is attributable to the appellant, and the appeal will be dismissed. 
State vs. Jenkins, 36 Ann. 866; State ex rel. Lee & Co. vs. Allen Ju- 
mel, 35 Ann. 980, and cases therein cited; Wooten vs. LeBlanc, 32 
Ann. 692. 

We find in the brief of appellee’s counsel the suggestion that the ses- 
sions of this Court at Shreveport and Monroe have transpired since 
this appeal was granted, and that the appellant has ignored same. 

In quite a similar case this Court held that, ‘‘an appellant should not 
be prejudiced by an error committed by the judge in fixing the return 
day of appeal,” quoting with favor Chaffe vs Haynor, 31 Ann. 595. 

In that case the Court said: ‘It is alleged herein that the defect is 
imputable to the appellant, because the motion is written by his attor- 


ney and the day is fixed therein, and the judge merely adopted the day 
thus fixed. An order of court, whether written by the attorney of one 
of the litigants, or by the clerk, is the act of the judge. * * * It 
was the judge who made the order of appeal, and who named an im- 
proper day for its return, and the appellant cannot be prejudiced by 


the act. 

This record discloses no written motion of appeal prepared by the 
counsel for the accused. The minutes of the court recite: ‘In this 
case, on motion of defendant’s counsel on forfeited bond, it was ordered 
by the court that defendant be allowed suspensive appeal, ete.” 

Clearly, it was the judge who made the order of appeal, and not the 
counsel of the accused who suggested it, and the motion to dismiss the 
appeal is denied. 


ON THE MERITs. 


We find in the transcript no bill of exceptions, and there has been 
no assignment of errors filed in this Court.. The only grounds upon 
which the appellant relies are stated in his counsel’s brief and they can 
only prevail if the defects complained of appear upon the face of the 
papers, and are in themselves sufficient in law to justify the reversal of 
the judgment. They are as follows, viz: 
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Ist. There is a fatal variance between the charge contained in the 
information and that recited in the appearance bond forfeited. 

2d. That the record does not show that the accused was released 
under bond in pursuance of an order of the judge, and that said bond 
is utterly void. 

There is no merit in the former objection as we find that the crime 
denounced in the information is an assault on Anthony Scott ‘by wil- 
fully shooting at him,” and the crime recited in the appearance bond 
is the same—but the latter is more serious. . 

An appeaiance bond taken by the sheriff without an order of court 
admitting the accused to bail, or fixing the amount of the bond, is null. 
6 Ann. 700, State vs. Lonzineau; 12 Aun, 224, State vs. Craig; 12 Ann. 
349, State vs. Smith; 10 Ann. 532, State vs. Gilbert. 

There is nothing in the record to show that the trial judge made any 
order admitting the accused to bail or fixing the amount of the ap- 
pearance bond; and the certificate of clerk of the court @ qua is to the 
effect that the record contains ‘ta full true and complete transcript 
* * of all the proceedings had and of all the documents filed in the 
case,” ete. 

It has been frequently held by this Court, that when the record ena- 
bles this Court to decide on the merits, either party may, at any time, 
‘refer the court to any error apparent on the face of the record, without 
making a formal assignment. State vs. Bank of La., 5 N.8.327; State 
vs. Bonder, 14 La. 368; Wood vs. Henderson, 2 Ann. 220; Hicstand vs. 
New Orleans, 14 Ann. 137; State vs. Henderson, 13 Ann. 489; Bossier 
vs. Carrodine, 18 Ann. 261. 

This, counsel for the accused has done, and the defect complained of 
is fatal, as it discloses the nullity of the bund forfeited. 

It is, therefore, ordered, adjudged and decreed, that the judgment of 
forfeiture appealed from be avoided, annulled and reversed, and that 
all costs be taxed against the plaintiff and appellee. 





DIssENTING OPINION. 

Pocuk, J. In my opinion, the appeal in this case should have been 
dismissed, and in support of my conclusion, I submit these considera- 
tions : ' 

“The order of appeal reads as follows: 

“In this case,on motion of defendant’s counsel on forfeited bond, 
it was ordered by the court that defendant be allowed a suspensive 
appeal from the judgment of this Court by his furnishing bond in an 

‘amount according tolaw.” * * * 
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The bond was furnished by the surety on the appearance bond alone 
and the point in contention is to ascertain who is the appellant in the 


case. 
The accused is the only defendant in this case, or in the judgment of 


forfeiture ; no construction founded on law could justify the conelusion 
or even the inference that the surety onthe appearance bond is the 
defendant in a criminal prosecution. 

Hence, it follows that, the party who has furnished the appeal bond 
in this case, is not a party to the appeal. 

His bond is, therefore, valueless as a factor in the appeal. 

If the accused, who is the real and only defendant in the case, is 
held up as the appellant before us, the position is not fortified because 
he has furnished no bond of appeal. 

While it is true that appeals like the one under discussion fall under 
the jurisdiction of the Supreme Court, as incidents to the main action ;. 
the criminal prosecution, when from the nature of the penalty attached 
to the offense charged, the case is appealable, it is equally apparent 
that the accused, in an appeal from a judgment of forfeiture, is not 
entitled to the immunity from furnishing an appeal bond, resulting: 
from the provisions of Act Nu. 30 of the General Assembly of 1873. 
State vs. Williams, 37 Ann. 200. 

Under that legislation the immunity from furnishing an appeal bond 
applies exclusively to cases of appeal from a sentence, and it is too clear 
for argument that it cannot be extended to an appeal from a moneyed 
judgment. 

This proposition is very ably and tersely stated in the brief of appel- 
lant’s counsel, in an argument on another ground of dismissal urged by 
the Attorney General. Referring to Act No. 30 of 1878, they say: 

‘“‘But the benefit and the restriction are both limited to persons 
appealing from a sentence. That it does not apply to moneyed judg- 
mets upon appearance bonds, is evident from the fact that it makes all 
appeals from a sentence, whether imposing a fine or imprisonment, 
suspensive without bond.” 

The condition of the present appeal is illustrated by the following 
dilemma: If the defendant is the appellant, the appeal falls for want 
of an appeal bond; if the surety on the appearance bond prosecutes 
the appeal, the latter falls for want of an order of appeal. 

The appellant seeks relief under a technicality, and it was meet and. 
proper that he should have been met with the same weapon. 

I therefore dissent from the ruling which maintains his appeal, and 
I take no part in the opinion and decree on the merits. 

The Chief Justice concurs in this opinion. 
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No. 9578. 


N. B. PHELps vs. ABRAHAM REINACH. 


An adjudicatee may be compelled to comply with the terms of a sale when the title tendered 
is such as he is bound to accept. 

Such adjudicatee cannot urge, as a defense, that the title offered him by the owner was 
made to such owner by an agent whose procuration was, at the time, revoked by the 
notorious insanity and seclusion of the principal, unless the mental derangement was 
such as would have justified interdiction, and the purchaser was aware of the incapacity. 

Where the purchaser bought in good faith and paid a fair price, which enured to the benefit 
of the principal, and where the principal or his curator, after his interdiction, could not 
successfully claim the nullity of the transaction, or could not be made to take back the 
property, the sale will not be vitiated. 

A power of attorney is revoked by the interdiction of the principal, but continues in force 
until the judgment to that effect has been rendered. The mandate does not expire by 
the seclusion of the principal or his confinement for treatment in an insane asylum ; but 


it does by the reclusion. 

The word seclusion, found in Article 3027 R. C. C., line 5th, should be read reclusion. It was 
introduced in the Code of 1825 by the compilers. In case of discrepancy between the 
French and English texts, the former prevails. 

Reclusion means incarceration under a sentence, to undergo an infamous punishment, carry- 
ing civil degradatiou, in a house of forced labor. 

Seclusion means a voluntary confinement, or retreat from social life. 

Ignorance of the revocation of a power of attorney will protect an innocent third party 


dealing in good faith with the agent, as such. 
A PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 


A. J. Murphy for Plaintiff and Appellant. 


E. T. Florance tor Defendant and Appellee, 


The opinion of the Court was delivered by 

BeRMUDEZ, C.J. This is an action to compel compliance by defen- 
dant with an adjudication of real estate, made to him on February 14, 
1885. 

In justification of his refusal, the defendant charges that plaintiff 
has no valid title to the property, because, at the date of his pretended 
purchase, March 8, 1884, his vendor was notoriously insane and actually 
incarcerated iv an insane asylum, to his knowledge and to that of his 
agent, who officiated as such in the act of sale. 

The evidence shows that on August 20, 1870, E. F. Stockmeyer gave 
to Carl Stockmeyer his general and special power of attorney, couched 
in terms broad enough to sell and to cover almost every business trans- 
action; that vested with this authority he cansed the property in ques- 
tion to be offered for sale at publie auction, and in furtherance of the 
adjudication made of it for $4,650, he, ov the 8th of March, 1884, made 
title thereto to N. B. Phelps; that the latter caused the same property 
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to be offered for sale at anction, and that on the 4th February, 1885, 
it was adjudicated to the defendant for $4,625. 

The record also shows, as indisputable facts, that on February 20, 
1884, E. F. Stockmeyer, suffering greatly from mental excitement, was, 
on the advice of a physician, placed in the Louisiana Retreat, an insti- 
tution in which persovs mentally debilitated are taken for treatment, 
and that there was hope then that the said Stockmeyer would recover. 

It also establishes that some seven months at least afterwards, pro- 
ceedings were instituted and his interdiction pronounced 11th Novem- 
ber, 1884. 

The contention of the defendant is double: that E, F. Stockmeyer 
was notoriously insane and actually incarcerated, to the knowledge of 
Carl, his agent, and of Phelps, the plaintiff; that by his notorious insan- 
ity and subsequent interdiction, the agency was revoked and annulled. 


I, 


The law applicable to a case like this is found in Articles R. C. C. 
402 and 1788 (3). The former provides: 

“‘No act, anterior to the petition for the interdiction shall be annul- 
led, except where it shall be proved that the cause for such interdiction 
notoriously existed at the time when the acts, the validity of which is 
contested, were made or done; or that the party who contracted with 
the interdicted person could not have been deceived as to the situation 
of his mind. 

‘‘ Notoriously, in this article, means that the cause of interdiction was 
generally known by the persons who saw and conversed with the 
party.” 

The latter article provides: 

(2) ‘As to contracts, made prior to the application for the interdic- 
tion, they can only be invalidated by proving the incapacity to have 
existed at the time the contracts were made. 

(3) ‘“ But, in order to prevent imposition, it is not enough to make 
the proof mentioned in the last rule; it must also be shown that the 
person interdicted was known by those who generally saw and con- 
-versed with him, to be in a state of mental derangement, or that the 
person who contracted with him, from that or other circumstances, was 
acquainted with his incapacity.” 

In the case of Teresa Baumgarden, curatrix, vs. Langles, which was 
suit to annul a sale on the grounds of notorious insanity at the date 
of the sale, and of fraud on the part of a knowing purchaser buying at 
price much less than the value of the thing sold, the validity of the 
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transaction was recognized and the purchaser quieted, although the 
vendor was interdicted in the fifth month after the sale. 

After reviewing the law and the jurisprudence on the subject, this 
Court said: 

“The question now in hand is, not whether Baumgarden was, to a 
certain extent, mentally and physically weakened by disease, but 
whether he was so affected to a degree rendering him incapable of val- 
idly consenting to a contract and so a fit subject for interdiction. * * 

‘“‘We fully recognize the fact that a person may be mentally and 
physically weakened by disease without being legally incapacitated to 
contract, and the law extends its sheltering arms over such person to 
the extent of scrutinizing contracts made by them and protecting them 
from imposition, undue influence, improper advantage, and other fraud- 
ulent conduct by persons dealing with them.” 12 Ann. 624, 652. 

The Court found that a proceeding for the interdiction of Baumgar- 
den, based on the evidence in the record as to his mental and physical 
condition and as to his actions and conduct prior to the date of the 
sale, must necessarily have failed, and held that, as there was no con- 
cealment, no misrepresentation, no threats, no improper influence, no 
advantage taken; as the transaction was based on a give or take offer, 
and was conducted openly and with the knowledge of his wife and 
friends, and finally executed under the supervision of his selected 
friend and lawyer—the sale could not be invalidated. 

In the present controversy it cannot be claimed, without successful 
contradiction, that on March 8, 1884, E. F. Stockmeyer was a fit sub- 
ject for interdiction; that his mental condition was such that he could 
have entered into no valid contract; that he was notoriously insane, 
and that Phelps knew of his condition and incapacity. 

The evidence shows that it was only some eighteen days before the 
sale was executed that E. F. Stockmeyer was confined; that Phelps 
never knew him or saw him, never had any dealing with him; that he 
did not even inquire or ascertain whether he was purchasing from a 
principal or an agent. 

It is also to the effect that what he was suffering from was not habit- 
ual or general insanity, but merely a mental excitement thought to be 
temporary, which made him, without cause, judge harshly of himself 
and feel so melancholic that he would engage in conversation with no 


one. 

The most important testimony in the record is that of Carl Stock- 
meyer, produced by defendant, who says that when E. F. Stockmeyer 
was sent.to the Retreat, no one considered him insane, not even the 
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physician, for up to thea he was rational; that it was he who had 
instructed the sale; that he knew that the property was to be sold. 
He further states that the proceeds were placed to his credit and went 
to his use and benefit. 

The witness also says the condition of his mind was known among 
his friends. 

It is an important feature in this case that the price paid by Phelps 
was $4,650, while the amount of adjudication to the defendant Rein- 
ach was $4,625, the difference between the two being $25. 

In the case of Holland vs. Miller, 12 Ann. 624, the then Court well 
said: 

‘Contracts would rest on a very weak foundation if those of the 
most solemn character could be avoided on allegations of insanity when 
the proof is contradictory. 

“Tt would be necessary for contracting parties, before the execution 
of the contract, to inquire into their mutnal mental soundness.” 

It is striking that the fact of the knowledge of the alleged insanity 
was deemed of vital importance by the defense, for it is formally set 
forth in strong terms as a foundation for resistance. 

It is to be noticed that there is no charge and no proof that any 
undue advantage was taken, or fraud practiced, detrimental to the 
vendor, and that to the reverse it is proved that the price was paid to 
the agent and enured to the benefit of the principal. 

It must also be noted that the sale was made between the second and 
the third week following the confinement of the patient for care and 
attendance in the Louisiana Retreat. 

In the absence of proof of the knowledge charged and of undue 
advantage, or of injury, and in the presence of good faith on the part 
of the purchaser at least, and that the price went to the benefit of the 
vendor, how can the sale be invalidated? 


II. 


Counsel for defendant urged in the answer that the notorious insan- 
ity and subsequent interdiction of E. F. Stockmeyer revoked and 
annulled the agency to Carl Stockmeyer; but in his argument he 
presses that the change in the condition and the seclusion of the same 
person has produced the same effect. 

There can be no doubt that, if the mental derangement of E. F. 
Stockmeyer had been such as to incapacitate him from contracting and 
to annul contracts made by him, it would have set at nought the sale 
to Phelps had he been personally a factor in its transaction; but surely 
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as his mental condition was not such, it cannot be claimed that it 
brought to an end the power of attorney given to Carl. 

There can be no dispute, that the interdiction produced that effect; 
but of what relief can this fact be, touching the sale made by the agent 
between seven and eight months previous? If the judgment of inter- 
diction revoked, as it did, the procuration, this revocation took place 
only on the 13th of October, 1884, when the petition was filed, for the 
judgment retroacts, the power of attorney however continuing in force 
until then, therefore protecting the sale of March 8th, previous. 

The *“‘change in condition” invoked does not apply to a case like 
the present one. It would to that of a woman contracting marriage; 
to that of an agent becoming the curator of an interdicted principal; 
to that of an executor removed from office, ete. It does, however, if 
reference is made to the change operated by the interdiction; but, as 
said, this could not affect the sale of March 8th. 

It cannot be insisted that the power was revoked by the simple fact 
of the seclusion, or confinement, of E. F. Stockmeyer in the Louisiana 
Retreat. 

The word is found in Article 3027 R. C. C., and is a literal transerip- 
tion from Article 2996 of the Code of 1825. 

By reference to that Code, French text, it will be perceived that the 
word used is not seclusion, but reclusion. 

It was not inserted in the Code of 1808; but was added to that of 
1825, by the compilers, as appears from the “Travaux préparatoires.” 

It is not found in the Napoleon Code, but Article 2003, which enu- 
merates the causes for which a power of attorney is revoked, states that 
the procuration expires * * * by the death, natural or civil, * 
* * of the agent or principal. Civil death no longer exists in France. 
Laurent, vol. 28, p. 87, § 80. 

The two words seclusion and reclusion have quite different meaning. 

The former signifies a voluntary, the latter an involuntary, confine- 
ment. 

Reclusion is a legal word, a technical expression, to which a legal 
signification or meaning attaches. 

Legislation, jurisprudence and commentators accord, in expounding 
it, as being: A temporary aftlictive and infamous punishment, consist- 
ing in being confined in a hard labor institution and carrying civil 
degradation. Rep. Journal du Palais, vo. Reclusion, vol. II, p. 83. 

It is well settled, that when there exists a discrepancy between the 
English and French texts of the Code of 1825, the latter prevails. 

Under that rule, the word seclusion found in Article 3027 R. C. C., 5th 
_ line, should therefore be read reclusion. 
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It is, consequently, impossible to conclude that the power of attorney 
was revoked by the seclusion of E. F. Stockmeyer. | 

It is a significant circumstance that Carl Stockmeyer, who was the 
agent and who has since become the curator of E. F. Stockmeyer, has. 
testified establishing all the material facts required to affirm the sale 
to Phelps. ; 

A critical examination of his testimony shows that whatever the 
knowledge be which he had of the condition of the mind of his prin- 
cipal, he never supposed that the mental excitement from which he 
was suffering could operate or had operated a revocation of his pow- 
ers, and that he continued to exercise them in his dealing with one who. 
was like him, and more than he, in perfect good faith. 


The law in such a case wisely provides, that if the attorney, in iguo- 
rance of the cessation of the rights of his principal, continue under his 
power, the transactions done by him are valid and must be carried out. 
in favor of third persons acting in good faith. R. C. C. 3032-3. 


Were it not so, exclaims Troplong while commenting on the corre- 
sponding French article, what would become of the security of trans- 
actions, the rights to credit, the respect dune to good faith, that civil 
and commercial equity, so much praised by Ansaldus, Straccha, after 
Paul and Ulpian? Troplong, Mandat No. 824, p. 729; see also, Lau 
rent, vol. 28, No. 115, p. 122; also"Baudry Lacantinerie, vol. 3, No. 939, § 3. 


Under the law and the circamstaaces, we do not feel authorized to 
justify the grounds of resistance and to forever block up in the hands 
of the plaintiff property to which he has acquired a valid title, of which 
E, F. Stockmeyer himself could not divest him and which he could not. 
be made to take back. On the contrary, we feel bound to recognize 
the reality of plaintiff's title and to enforce the adjudication of the 
property to the defendant. 

It is therefore ordered and decreed that the judgment appealed from 
be reversed; and it is now ordered and decreed that the defendant be, 
commanded to comply with the adjudication made to him on the 14th 
of February, 1885, of the property described in the petition, on peti- 
tioner furnishing him a title free from all encumbrance, save such as 
he was to assume; said purchaser to pay the cash then demanded and 
which has since become due; and that in default of such compliance 
within fifteen days after this judgment shall have become final and the 
title tendered, plaintiff recover from defendant the following sams: 

Ist. Two thousand three hundred and twelve dollars and fifty cents. 
($2,312.50), with legal interest from judicial demand till paid; 
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2d. Seven hundred and. seventy-five dollars ($775), with seven per 
cent from 14th February, 1885, till -paid; 

8d. A similar sum ($775) with similar interest from same date till! 
payment; 

4th. Eight hundred and twelve dollars and tifty cents ($812.50), with 
eight per cent interest per annum from said February 14, 1885, till paid ;: 
Over and above the taxes due and exigible in 1885; the plaintiff 
to receive the above two amounts of $775 each, or $1,500 both, only 
on production of the two notes which the purchaser was to have 
assumed; the defendant to pay costs in both courts; the whole amount, 
in capital and interest, to be secured by vendor's lien on the real estate 
adjudicated and described in the partition. 


No. 9572. 
KirKPATRICK & Co. vs. CLAY OLDHAM. 


It is now settled in jurisprudence that the property held in pledge by a creditor may be- 
seized out of his possession by another creditor of the pledgee, and sold subject to the: 
pledgee’s claim. 

If the thing pledged is a promissory note the piedgee made garnishee cannot be heard to 
urge the defense that the note is only accommodation paper, pledged for a specific pur- 
pose, and not to be enforced against the drawer for any other purpose, as such defense 
could be resorted to by the drawer only when sued on the note. 

PPEAE from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 


Jonas & Nixon for Plaintiffs and Appellees. 


Blane & Butler for Garnishees and Appellants. 


The opinion of the Court was delivered by 

PocuE, J. Answering interrogatories propounded to them in a garnish- 
ment process, the appellants, garnishees, stated that they held a note 
past due of $2500 the property of the defendant Oldham, who had de- 
posited the same with their firm in pledge {s a collateral security for 
such balance as he might owe them on account of advances of money 
which they made to him from time to time for the purchase of cotton. 

They further stated that at the date of the garnishment, he owed them. 
$42, which was secured by pledge on the note, and that they would: 
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have a further claim on the note for the reimbursement of attorney’s 
fees and other costs of collection, the note being then in the hands of 
their agents in the State of Texas for collection. 

They prosecute this appeal from a judgment ordering them to de- 
‘liver the note to the sheriff to be held by him under judicial process 
issued in the cause, recognizing their rights as pledgees to the note to 
the extent of $42, and to cover such expenses as had been incurred by 
them in efforts to collect up to the date of the garnishment proceedings. 

We find ample support for that judgment both in the facts of the 
case and in well settled jurisprudence. 

The right of the pledgor’s creditor to seize the thing pledged out of 
the possession of the pledgee to be sold subject to the latter's claim, 
was presented as a question, and was recently discussed by this Court 
in the case of Horner vs. Dennis, 34 Ann. 389, and the right was fully 
and unequivocally recognized both on reason and on abundant au- 
thority. 

But it is suggested that the State courts had no jurisdiction what- 
ever on the note, as the same was in Texas for collection. But the 
garnishees admitted that it was their property to the extent of their 
stated claim and under their control, and as the court had jurisdiction 
over them, that included jurisdiction over the note, which follows the 
person of its owner or holder. 

But appellants’ most confident reliance is on the argument. that as 
the note, which was subscribed by two brothers of the defendant Old- 
ham, was left in their possession by the latter as accommodation paper, 


-exclusively for one purpose, which was to secure their advances to 


Clay Oldham, they could not use it for any other purpose. Hence, 
they contend that plaintiffs, or any body else, could not hold the 
drawers of the note thereon. 

If the latter were before the court and urging that defense, their con- 
tention might be cousidered. But that question is foreign to the only 
issue presented by the pleadings in this case, between the parties 
thereto. 

We are not now concerned with the practical result to plaintiffs 
through their proposed seizure of the note in question, or with the 
rights which they may or may not enforce on the note against the 
drawers thereof. : . 

That is a matter exclusively of their concern, and which can be 
passed on judicially in future and distinct proceedings only. 


Judgment affirmed. 
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No. 9553. 
Mrs. JEssiE R. BEtt vs. A. Riecs & Bro. 


Injunction will not lie against a prospective nuisance, except in cases where its establish- 
ment will occasion imminent danger or irreparable injury, or at least where there is no 
question that the proposed erection will be a nuisance in the sense of the law. 

Defendants having obtained permission from the city to erect a steam engine on their own 
premises, plaintiff, a neighber, cannot enjoin them from such erectior in advance, upon 
allegations of apprehended danger and injury, when the evidence leaves it doubtful 
whether sach danger or injury will result trom the erection in the mode proposed by 
defendants. and when, if they arise of a nature to justify legal redress, the remedy 


then afforded will be ample and sufticient to abate them. 
It is not necessary to determine what amount or character of danger or injury would sup- 


port plaintiff's right to judicial relief. 
PPEAL from the Civil District Court for the Parish of Orleans. 
P : Rightor, J. 
Sam’l I. Gilmore and James D. Hill for Plaintitt and Appellant. 
Albert Voorhies and Branch K. Miller for Defendant and Appellee. 


The opinion of the Court was delivered by 

FENNER, J. Defendants are ci§tern makers, who carried on that 
‘business on property owned by themselves and adjoining the dwelling 
house of plaintiff. 

Being desirous of applying steam power to their factory, they pre- 
sented a petition tothe city council for permission to do so, represent- 
ing that it would not injure neighboring property, and declaring their 
intention “‘to confine the boiler used in their factory within a brick 
room with iron roof and doors, and the whole independent of and 
away from their main factory building.” They accompanied their 
petition with one signed by eighteen owners of property in the imme- 
diate neighborhood, expressing the opinion that no injury would re- 
sult, and approving the granting of the permit. 

The plaintiff, with thirteen other property holders of the vicinage, 
presented a counter-petition opposing the permit. 

The council, after consideration of the premises, on July 24, 1884, 
adopted the following resolution: ‘Resolved, That permission be 
granted to A. Riggs & Bro. to erect and maintain a small steam-engine 
and boiler on their premises, used as a cistern factory, No. 247 Delord 
street ; this privilege revocable at the pleasure of the council.” 

It seems sufficiently obvious that the council, iu this exercise of the 
‘police power, has been influenced by the representation that the work 
-would not injure neighboring property, and has carefully guarded itself 
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in case such representation should prove to be false, by reserving the- 
power of revoking the privilege at its pleasure. 

It is equally evident, in view of this reservation and of the right of 
neighboring proprietors to have legal redress against private nuisances, 
that it would be the interest as well as the duty of defendants so to 
construct their works as not to injure, or to injure to the least possible 
extent, their neighbors, 

Nevertheless, withont waiting to see in what manner the works would 
be built, what safeguards would be adopted to prevent apprehended 
injury, and whether such injury would actually result, the plaintiff 
rushes into court with this suit for an injunction to restrain defendant 
‘from proceeding to erect and from erecting any steam-engine, boiler 
or appurtenances thereto on the premises No. 247 Delord street.” 

The action cannot be sustained. 

The rule is founded in reason and firmly established by authority 
that injunction will not lie against a prospective nuisance except in 
cases where its establishment will occasion imminent danger or irre-- 
parable injury, or at least where there is no question that the proposed 
erection will be a nuisance violatiye of legal right. Wood, Law of 
Nuisances, §§ 103, 104. 

The grounds of plaintiff’s action are substantially : 

Ist. That by reason of the accumulation of lumber and shavings in: 
defendant’s business, the erection of a steam-engine would create dan- 
ger of fire, imperilling the property and lives of plaintiff and her 
family. 

2d. Because the noise and smoke and steam therefrom would injure 
the health and peace of herself and family and impair the value of her- 
property. 

We consider these apprehended consequences by no means so certain 
as to justify the judicial interference now invoked. 

The evidence establishes that the defendants propose to erect their 
engine and boiler at a point as remote as possible from their own fac- 
tory and from plaintiff’s house; that the boiler, in connection with: 
which alone fire is to be used, is to be detached from the engine and 
enclosed in « brick, fire-proof building ; that a smoke-stack consider-- 
ably higher than the surrounding buildings is to be used; that it is to 
be fitted with a spark-arrester or other arrangement to prevent the- 
emission of ‘sparks; and that the escape of steam is to be in the 
smoke-stack, so as to neutralize the noise as far as possible. 

It may be that the effect of such precautions may denonstrate the 
apprehensions of plaintiff to be imaginary; but, at all events, she- 
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‘may well await the result before seeking redress for apprehended in- 
juries. 

We can discover no such imminent danger or irreparable injury from 
the erection of the steam power, as may not find redress by prompt 
resort to judicial remedy when the danger or injury has arisen. 

What amount or character of danger or injury would entitle plain- 
tiff to relief, in any event, is a question not vow presented, and will 
be determined only when necessary. But see C. C. 669; Blane vs. 
Murray, 36 Aun. 167; Lewis vs. Behan, 28 Aun. 130; City vs. Lambert, 
14 Ann. 247, 


Judgment affirmed. 


Watkins, J., not having heard the argument, takes no part. 





On APPLICATION FOR REHEARING. 

We have given attentive consideration to the very able and earnest 
brief filed in support of this application. 

Counsel complains that our opinion herein conflicts directly with that 
‘in Blane vs. Murray, 36 Ann. 162. 

Consistency is a jewel more precious, perhaps, in jurisprudence than 
anywhere else, and it is our sincere desire to guard and preserve it. 
_But we are utterly unable to discover the conflict suggested. 

In Blane’s case, the complaint was against an established nuisance ; 
in this, against a prospective nuisance. This difference is essential, 
and at once destroys all possibility of conflict between the two opinions. 

It is claimed that, entirely independently of the addition of steam 
power, the existing conditions of defendants’ establishment were iden- 
tical with those which we pronounced a nuisance in Blanc’s case. 

But, in the first place, plaintiff makes no complaint and seeks no 
abatement of existing conditions; and, in the second place, the predi- 
cate of identity is not correct. 

In Blane’s case, we gave a very careful statement of the conditions, 
saying, amongst other things. ‘‘The upper story is open. Within is 
collected a quantity of seasoned pine and cypress. The defendantis a 
cistern builder, and this shed of two stories is his shop. Shavings are 
plentiful within, and without are piles of lumber. * * A steam rail- 
way: passes in the middle ot St. Joseph street several times a day, 
puffing out sparks of fire. Of course, the danger of ignition of the 
shavings and the seasoned lumber is always imminent.” 

In our opinion on rehearing, we said: ‘‘We have not held that the 
construction of a wooden building, even within the fire limits of the 
city is per se a private nuisance. Nor have we held that the business 
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of cistern maker is a private nuisance per se. What we have held isy 
that the business of cistern making, pursued in the manner which the 
evidence exhibits, in a structure of the kind built by defendants, in 
such a locality and with such surroundings as here shown, is a private 
nuisance,” ete. 

Now, without adverting to other differences between the conditions 
thus stated and those here prevailing, it is sufficient to say that, in this 
case, the premises are not located on St. Joseph street and the steam 
trains, “puffing out sparks of fire,” do not pass by them; and the con- 
sequent ‘“‘imminent danger of ignition” does not exist. 

In the next place, the structure in which the business is conducted, 
instead of being an “open two-story shed,” is a closed one-story build- 
ing, sheathed on sides and top with iron. 

Indeed. leaving out the question of the application of steam, the 
evidence leaves it doubtful whether Riggs & Bro.’s establishment does. 
not conform to the requirements imposed by the modified injunction in 
Blane’s case. 

The sole question was whether the erection of a steam-engine would: 
convert a business, not complained of as actually carried on, into a. 
nuisance. 

The city authorities, in the exercise of the police powers confided to 
them, upon due consideration, had determined that such would not. 
necessarily be the result but, out of abundant caution, had reserved 
the right of revoking the privilege at pleasure. The evidence made it 
probable that, erected and conducted in the manner proposed, it would 
not expose plaintiff to the danger or inconvenience anticipated. 

Under such circumstances, it would have been surely a rash exercise 
of judicial power for us to have overruled, in advance, the decision of 
the police authority, upon allegations of apprehended dange:, which 
defendants denied and the evidence left doubtful. 

In refusing to do this, we conformed to precedents, and certainly 
impugned, in no degree, the principles cautiously and carefully defined. 
in Blane vs. Murray. 

Rehearing refused. 








No. 9724. 


THE STATE EX REL. JOHN HEPTING ET AL. Vs. N. H. RIGHTOR, JUDGE 


Civit District COURT FOR THE PARISH OF ORLEANS. 

1. A judgment of this Court, the execution of which is made to depend upon a protestative 
condition; and dependent on an event which it is in the power of one of the parties to 
bring about, or to hinder, cannot be executed until it is first determined whether the 
condition or event has transpired within the time fixed and limited in the decree. 
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2. The ascertainment of the fact whether the condition on which the execution of said 
judgment is made to depend, is a judicia] one, and cannot be ascertained or determined 
in a mandamus proceeding. 

3. One having resorted to a judicial proceeding by rule to show cause taken on the inter- 
ested party, who joined issue by answer, and the introduction of proéf with regard to 
the performance of said condition, cannot,. after an adverse judgment thereon, with- 
draw therefrom and resort to a mandamus to obtain his desired relief. 


aia for Mandamus. 
é.2 


J.S. &d. T. Whitaker for the Relators : 


The duties of inferior courts in executing the decrees of the Supreme Court are simply 
ministerial. They cannot prevent the clerk from issuing process deemed necessary by 
the party who has prevailed or by his attorney. Their sole power is to order to be en- 
tered upon the minutes of the Court such mandates and to declare taem executory. Acts 
of 1855, p. 51; Revised Statutes of 1870, sec. 464; State ex rel. Bovee vs. Herron, 24 
Ann. 619: Cox vs. Thomas, 1! La. 369; Lovelace vs. Taylor, 6 Rob. 92. 

Inferior courts are without power to change the terms of the decrees of the Supreme Coart, 
and where no ambiguity exists in said decrees to stay their execution. Milliken vs. 
Rawley, 3 Rob. 253; Rightor vs. Winter, 14 La. 548; Morrison vs. Winberly, 14 Ann 
713; Avery va. Police Jury, 15 Ann. 223. 

The taking of a rule (when so ordered by the court) to set aside an ex parte order illegally 
issued is not a compliance with the same, or an acquiescence in said order. 

There can be no appeal taken from final decision of the Supreme Court. Lovelace vs. Tay, 
lor, 6 Rob., p. 92; Cox vs. Thomas, 11 La. p. 369; State of Louisiana ex rel. Villavas 
vs. Judge, 20 Ann. 521. . 

The supervisory power of this Court is enlarged and extended by Article 90 of the presen 
Constitution. State ex rel. Murray vs. Lazarus, Judge, 36 Ann. 578. 





Kennard, Howe & Prentiss for the Respondent : 


1. The questions submitted by the rule of May 6, 1885, the answer thereto and the evidence 

were judicial in their character, and the action of the respondent in discharging the 
rule was judicial. His duty was not ministesial. No mandamus can lie to review or 
reverse his judgment. 36 Aun. 112; 34 Ann. 1016, 1114; 32 Ann. 977; 33 Ann. 208. 

‘The remedy of relators, if any, is by appeal. 7 Rob. 442; 19 Ann. 4. 

Reasons for judgment form no part of the judgment. It is the judgment which shows 

as matter of record what was decided, and this rule applies ‘‘even where the judgment 

is not a logical sequence of the opinion.” 12 Ann. 737; vide 19 La. 324; 14 Ann. 446; 18 

La. 14; 14 Ann. 767. But apart from this, the reasons of the judge show that the rule 

was properly discharged. 

4. Even if the relators’ consti uction of the reasons could be admitted, yet the judge, if he 
found that the decree had been complied with, though in a dilatory manner, ceuld dis- 
charge the rule at the defendants’ costs. He would not be bound to remove a track 
merely that it might be put down again in the same place 

5. If any mandamus could issue herein, which is denied, it should only issue to compel the 
respondent to take up and decide the rule on the evidence, de novo, to the end that the 
railway company might be heard before respondent, and take such other steps as night 
be justified by the rules of practice. 


The opinion of the Court was delivered by 
Warkins, J. In John Hepting et al. vs. New Orleans Pacific Railway 
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‘Company, 36 Ann, 898, the following decree was rendered, viz: ‘and 
‘it is now ordered, adjudged and decreed, that the defendant, the New 
Orleans Pacific Railway Company, be and it is hereby required to 
reconstruct the track of its road througit Third street in the villages of 
‘Gretna and Mechanicsham, in the parish of Jefferson, in such manner 
that the line of the track shall be parallel with the buildings fronting 
-on said street, and as near the centre of said street as practicable, 
and on a level with said street, or at so slight an elevation above the 
same as to admit at all places the easy and convenient crossing of the 
track of the road by vehicles. 

“Tt is further ordered and decreed, that such reconstruction of the 
track of said road through said street, in the manner above set forth, 
«shall be completed or the track entirely removed therefrom within three 
months following the rendition of this judgment, and that in default of 
such reconstruction or removal, the defendant company be prohibited 
from using said track; reserving to the plaintiffs, in the event of a non- 
compliance with this judgment, to have the track removed by the lower court 
-through the sheriff, at the expense of the defendant.” 

It is conceded that the three months delay, within which defendant 
company was required to reconstruct its track, expired on the 17th of 
‘February, 1885. 

On the 18th of same month, counsel for the railway company filed in 
the Civil District Court and in said cause a certificate of the deputy 
surveyor to the effect that he had “assisted in, examined and inspected 
the work done by the defendant company in the reconstruction of the 
track * * * jn pursuance of said decree, and that said decree has 
-been fully and fairly complied with by said work.” 

On the same date, respondent judge entered the following order, 
viz: “On motion of Kennard, Howe and Prentiss, attorneys for de- 
-fendant, and suggesting that the decree of the Supreme Court ren- 
- dered herein—and which became final on the 17th of November, 1884— 
has been duly executed and satisfied by the payment of the costs, and 
“the performance of the work required by the said decree within the time 
-specified therein, as by annexed receipt, certificates and aftidavits will 
appear; said certificate being signed by some of the plaintiffs herein, and 
“by other citizens of Gretna and Mechanicsham, it is ordered that 
this motion, suggestion and documents be filed herein and put of 
record; and that no further process issue herein against defendant exeept 

-on notice to and rule on said defendant.” 

On the 5th of May, 1885, W. H. Staub, deputy. clerk of the Civil 

District Court issued an informal writ addressed to the sheriff in the 
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suit of Hepting et al vs. New Orleans Pacific Railway Company, in 
which occurs the following recital, viz: ‘Now, inasmuch as we are 
advised by plaintiff, that defendant has not complied with said judg- 
ment, either as to the reconstruction or removal of said track, we 
therefore command you to execute the above decree, prohibiting said 
defendants from the use of said track, and we require you to remove the 
same at the cost of said defendants,” ete. 

This writ is not preceded by an order of “the court,” and it bears 
no endorsement showing it to have been received by the sheriff, and it 
has no seal affixed. 

On the following day plaintiffs in that suit obtained from the re- 
spondent judge an order directing defendant to show cause on the 15th 
of May inst. at 11 o’clock a. m., why the sheriff of the parish of Jeffer- 
son should not forthwith execute the decree of this Court and remove 
said track, ‘‘on the issuance to said sheriff of the usual process, in 
such case made and provided.” 

Respondent returns that, to this rule to show cause, defendant’s 
counsel filed an answer “denying non-compliance with the decree 
and averring compliance;” and upon the issue joined testimony was 
taken for both parties, the oral testimony alone amounting to over 
eight hundred pages, and whereby “it was established by the railway 
company that it had, between November 17, 1884, and February 17, 
1885, reconstructed its track.” 

He further returns that he “heard this mass of testimony with 
attention, and after an argument, which corsumed about three days, 
took the matter under advisement,” and becoming satisfied that the 
decree of this Court had been complied with by defendant company 
within the delay specified therein, and had reconstructed its track, he 
discharged the rule. 

At this stage of the proceedings, relators—who are plaintiffs in the 
original suit—alleging the expiration of the delay, the default of the 
defendant company, aud respondent’s want of authority to interpret the 
decree of this Court ‘‘as he has done,” and averring that his duties 
were ministerial only, said that he “could not render any judgment 
that would authorize or make an appeal necessary; and * * * they 
have no relief nor remedy by order, or process of law; nor have they 
any right of appeal in the premises, and that a writ of mandamus is 
necessary in order to prevent a denial of justice ;” and they pray accord- 
ingly that a writ of mandamus issue to the respondent judge command- 
ing him to issue an order to the sheriff of the parish of Jefferson to 


prohibit defendant from using its railway track, and to remove the same. 
36 
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Respondent submits that the questions thus necessarily decided by 
him are judicial, and that his duties in the premises are not ministe- 
rial, and that the decision which he made cannot be reviewed in a pro-: 
ceeding by mandamus. 

In this view of the question decided by him, we think respondent is 
correct; and that the relief sought by relators cannot be granted them. 

Their proceeding by rule on the N. O. Pacitie Railway Company to 
show cause; their participation in the trial thereof; and their intro- 
duction of testimony upon the issues joined thereon, necessarily subject 
them to the rule entered by the respondent judge on the 18th of Feb- 
ruary, 1885, and to his discharge of the same on the 8th of March, 1886. 

Neither can be revised by a mandamus. Such is not the province 
of this Court. 

In State ex rel. E. K. Bryant et al. vs. N. H. Rightor, judge, 36 Ann. 
112, this Court said of this writ: ‘“‘The writ issues to proceed, not to 
recede; to do, not to undo.” 33 Ann. 268; 35 Ann. 765. 

In State ex rel. Wise vs. Taylor, 32 Ann. 977, this Court held: “ The 
judge of a district court cannot be compelled by mardamus to issue an 
order of seizure and sale.” 

This Court has refused to compel a judge of an inferior court, by 
mandamus, to grant a writ of injunction and of sequestration. 28 Ann. 
905, State ex rel. Beebe vs. Judge; 31 Ann. 794, State ex rel. Prados 
vs. Judge; 32 Ann. 549, State ex rel. City vs. Judge. 

The peremptory mandamus prayed for is refused. 








No. 9702. 
Tre State OF LovistANa vs. Wi_tiam A. STRADO. 

The issue by the trial judge of a bench warrant on the motion of the prosecuting attorney for 
the arrest and detention of a wltness who had just testified before the jury on the charge 
of perjury, is not an act prohibited by the Statute, which forbids the judge ‘‘in his 
charge to the jury to state or repeat the testimony of any witnesss, or to give any opin- 
ion as to what facts have been proved or disproved,” particularly when there is no alle- 
gation that he alluded to or commented upon the testimony of such witness. 


PPEAL from the Criminal District Court for the Parish of Orleans. 
Roman, J. 





M. J. Cunningham, Attorney General, and Lionel Adams, District 
Attorney, for the State, Appellee. 
D. C. Moise for Defendant and Appellant. 





The opinion of the Court was delivered by 
BeRMUDEZ, C. J. The accused appeals from a sentence of five years 
at hard labor, on a verdict of guilty of stabbing with intent to murder. 
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He complains that, during the trial, after a witness had testified in 
his favor and was about to leave the room, application was made of a 
capias directing his detention and granted. 

No bill of exception was taken at the time of the occurrence ; but 
the alleged grievance was made the ground for a motion for a new trial 
which was refused. To this overruling, a bill was reserved to which 
no testimony is attached and in which no recital of facts is set forth, 
though the motion for a new trial is annexed. 

The court, however, declares that the detention of the witness was 
only proposed, but not acted upon. 

It is claimed that sec. 1963, R. S., was transgressed in its prohibitions. 
It reads: 

“In his charge to the jury, the judge shall not state or repeat the 
testimony of any witness, nor shall he give any opinion to what facts 
have been proved or disproved.” 

This injunction has frequently been subjected to judicial scrutiny 
and in several instances as rigidly enforced; but no precedent has 
been referred to in which an act similar to that complained of, was 
pronounced as coming within the prohibition of the statute. 

In the present case, there is no averment either in the motion for a 
new trial or in the bill of exception, or even in the brief for the defense 
that the trial judge expressed any opinion with reference to the testi- 
mony of the witness, or in his charge stated or repeated the same, or 
gave any opinion as to what facts had been proved or disproved. 

It cannot be inferred in the least that, by not refusing the order 
moved for by the prosecuting attorney, the judge has indicated and 
implied unequivocally or otherwise in the hearing and presence of the 
jury, that the testimony was indeed wilfully and corruptly false and 
untrue. 

It was the right and probably the duty of the trial judge, under the 
circumstances, to have issued the order for the caption and detention 
of a witness charged almost flagrante delicto with the offense of perjury. 

He surely can no more be considered as having trenched on the facts 
in that cireumstance than he can be for presiding over the trial of the 
accused at the bar. 

Judgment affirmed. 








No. 9715. 
THE STATE OF LOUISIANA vs. ANDY MANSFIELD. 


The appeal taken by a party frum a conviction and sentence for a crime, and who escapes 
from custody during the pendency of the appeal, cannot be prosecuted by counsel, and 
hence must be dismissed. State vs. Edwards, 36 Ann. 863, affirmed. 
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PPEAL from the Third District Court, Parish of Lincoln. 
Young, J. 


M. J. Cunningham, Attorney General, for the State, Appellee. 
G. I. Gaskins for Defendant and Appellant. 





The opinion of the Court was delivered by 

PocuE, J. The motion of the Attorney General to dismiss this appeal 
must prevail. 

He has shown by proper evidence that during the pendency of this 
appeal the defendant has broken jail and is now a fugitive from justice. 

The defendant doubtless considered that as the safest mode of avoid- 
ing the penalty of the crime for which he stood convicted. Reason, 
law and justice require that he should abide the result of his option in 
the premises. 

The identical question was presented to us in the case of Edwards, 
36 Ann. 863, and we therein said: ‘A prisoner under conviction and 
sentence, who has escaped from custody during the pendency of his 
appeal, cannot by counsel prosecute his appeal. 

It is therefore ordered that this appeal be dismissed. 





No. 9721. 


THE STATE OF LOUISIANA Vs. ERNEST J. SCHLESSINGER. 


tn an indictment for perjury it is not essential that the authority and jurisdiction of the 
court administering the oath should be expressly averred, if they sufficiently appear 
from the facts set out. 

When the prosecution for perjury is in the same court in which the perjury was committed, 
it may take judicial cognizance of its own jurisdiction, if the indictment sufficiently sets 
forth the facts. 

Altbough the materiality of the matter sworn to be not expressly averred, yet if the indict- 
ment sets furth the facts from which the materiality appears, that is sufficient. 


PPEAL from the Criminal District Court for the Parish of Orleans. 
Roman, J. 


M. J. Cunningham, Attorney General, and Lionel Adams, District 


Attorney, for the State, Appellee : 
} @ 

The question of the jurisdiction of the court is merely a matter of inducement, and accord- 
ing to the universal rule of criminal pleading it will ve sufficient either to charge in 
words that the officer had jurisdiction, or to aver facts from which the jurisdiction 
would in law appear, both not being required. 2 Bish Cr. Proc. §§ 910, 904, 

The general rule as to jurisdiction is that nothing shall be intended to be out of the juris- 
diction of a superior court bat that whicn specially appears to be ao. Archb. Cr. Pr, 
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and P]., 1721. Pomeroy’s notes. Aud if it appear prima facie that the court had juris- 
diction of the matter, the burden of proving the contrary devolves upon the prisoner. 
3 Greenl. on Ev., 185. 

Even where the court is an inferior one, if it derives its jurisdiction from a public statute, 
it is sufficient to describe the proceeding so as to bring it within the statute; for the 
court which tries the perjury must take judicial notice of the jurisdiction. %3 Arch. 594, 

The Criminal District Court is a superior court vested with general criminal jurisdiction. 
An indictment which sets out that issue was joined between the State and certain 
defendants on a charge of murder brought against them before the Criminal District 
Court in a prosecution duly and regularly apportioned by lot to section B thereof, is a 
sufficient averment of facts to authorize judicial notice to be taken of its jurisdiction in 
the case. 

It is no longer necessary in an indictment of perjury to set out * bill, answer, information, 
indictment, declaration or any part of any record or proceeding; nor is it necessary to 
set out ‘‘ the commission or authotity of a court or person before whom the perjury was 
committed. R. S. 858.” 

II. 

Materiality may be pleaded in one of two ways. It may either be averred on the face of 
the indictment that the matter alleged to be false was material, or the pleader may set 
out the facts from which ita materiality will appear: and the latter is sufficient even 
where the bare averment of materiality is defective. 2 Bish. Cr. Proc., §931; 3 Whar. 
Cr. Law, § 1304. 

The materiality of the matter sworn to must depend upon tbe state of the cause and the 
nature of the question in issue. Rosc. Cr. Ev. 758. If the materiality evidently ap- 
pears upon the record, as where the falsehood affects the very circumstance of innocence 
or guilt, express allegations of materiality may be omitted. 2 Russel on Crimes, 638; 
2 Chit. Cr. Law, 307; Hawk. P.C. b. 1. C. 69. S. 8. 

Where, upon a trial for murder, a witness deposes that he was prisent when the deceased 
and the accused met. and saw the deceased fire two shots at one of the accused before 
the fire was returned by any of the persons present; and that the first two shots were 
tired by the deceased,—the materiality of the evidence appears frum the facts and need 
not be averred in the indictment. 


Jas. C. Walker for Defendant and Appellant. 


The opinion of the Court was delivered by 

FENNER, J. The defendant appeals from a verdict and sentence for 
perjury committed by false swearing as a witness under oath in a cer- 
tain case of State of Louisiana vs. T. J. Ford et al., then pending in 
the Criminal District Court for the Parish of Orleans. 

A motion in arrest of judgment was filed on the grounds: 

Ist. It does not appear by the indictment herein, and it is not 
alleged, that the Criminal District Court for the Parish of Orleans was 
vested with jurisdiction to hear and determine the case of the State of 
Louisiana vs. T. J. Ford et al. 


,2d. The said indictment does not charge that the facts which the 
defendant is therein accused of having falsely sworn to were material. 
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I. 
Our Section 858 R. S. is a substantial copy of the first section of the 
English Statute, 23 Geo. 2. See 2d Bishop Cr. Proc. § 901. 
The words “ averring such court or person to have competent author- 





ity to administer the same,” have been eliminated from the English 
law by statute, 14th and 15th Victoria, and under this latter such aver- 
ment is no longer essential. 2d Bishop Cr. Proc. §§ 901, 902, 914, and 
notes. 

But even under the former statute the courts have held it sufficieat, 
even in absence of express averment, that the jurisdiction and author- 
ity should appear from the facts set out. Jd. § 914, and authorities. 

Now, in the indictment here, it is averred that the cause of the State 
vs. T. J. Ford et al., which is described to be a trial for a certain mur- 
der, etc., was pending before Section B of the Criminal District Court 
for the Parish of Orleans, to which it had been regularly and duly 
apportioned by lot, etc. The contention of defendant is that these 
averments do not establish that the murder charged was committed in 
the parish of Orleans, and, therefore, omits an essential fact required 
to vest the court with jurisdiction. But when we consider that the 
prosecution for perjury was before tle same court in which the per- 
juty was committed, and that the cause referred to was in the same 
court, we think the court is authorized to take judicial cognizance of 
its own jurisdiction in said cause. 

Thus we read in Archbold, that ‘where an inferior court derives its 
jurisdiction from a public statute. it is sufficient to describe the pro- 
ceeding so as to bring it within the statute; for the court, which tries 
the perjury, will take judicial notice of the jurisdiction.” 3 Archbold, 
594. . 

If the court may take judicial notice of anything, surely it may do so 
of its own jurisdiction in a case which was pending before itself. 

The facts charged are ample to enable the court to determine from the 
face of the record “ whether they are sufficient to support a conviction 
of the particular crime and to warrant judgment;” and this accom- 
plishes the full object of the requirement. 1 Starkie Cr. Pl. 73; Whar- 
ton Cr. Pl. and Pr. § 166; 2 Bishop Cr. Pr. § 904. See on this point: 
State vs. Newton, 1 Iowa, 160; Com. vs. Knight, 12 Mass. 274; Hallock 
vs. State, 11 Ohio, 400; People vs. Phelps, 5 Wend. 9. 

In criminal matters technicalities are not to be disregarded; but they 
must be subjected to reasonable restraints and cannot be allowed to 
reduce the law to a mere “‘ rhapsody of words.” - 
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Although the materiality of the matter sworn to be not expressly 
averred, yet if the indictment sets forth the facts from which the mate- 
riality appears, that is sufficient. 2 Bishop Cr. Proc. § 931; 2 Wharton 
Cr. L. § 1304; 2 Russell on Cr. 638; 2 Chitty Cr. L. 307. 

This disposes of the point; for it is perfectly clear from the recitals 
of the indictment that the matter sworn to was material to the issues 
in the case. It is only by the most strained suppositions that the tes- 





timony might have referred to a different encounter between the same 
parties, that the ingenious counsel of defendant seeks to impugn their 
materiality. 


Judgment affirmed. 








No. 9734. 


THE STATE OF LOUISIANA Vs. GEORGE GROVER. 





In an indictment for perjury, it is not essential to charge e\pressly that the court in which 
the perjury was committed was of competent jurisdiction, or that the matter sworn 
to was material, if facts are set forth which justify the inference that the court bad 
jurisdiction and that the matter was material. 

Neither is it essential to state in such an indictment, that the judicial proceeding which was 
a prosecution for murder and in which the perjury was committed, and which is de- 
scribed specificall\ , was pending on an indictment found by a grand jury. 


PPEAL from the Criminal District Court for the Parish of Orleans. ’ 
Fs Roman, J. 


M..J. Cunningham, Attorney General, and Lionel Adams, District At- 
torney, for the State, Appellee: 

The action of the trial judge in overruling a motion for new trial, on the ground that the 
verdict is contrary to the law and the evidence, is not subject to review on appeal. This 
Court has no jurisdiction in criminal cases, except upon unmixed questions of law 

Any particular fact or circumstance sworn to by a witness to show that an accused on trial 
had nothing to do with or was not present at the commission of the offense for which 
he was being tried, was material to that issue, and if untrue forms a lega) basis for 
prosecution for perjury. 

An indictment for perjury need not set out the indictment or information upon which the 
trial was had in which the perjury is claimed to have been committed, nor set out in de- 
tail all the proceedings in that case. It is sufficient to charge that upon the trial of the 
case named and designated the perjury was committed. 

It is sufficient to aver that the court in which the case was pending had jurisdiction, or to 
aver facts from which the jurisdiction would in law appear, both not being required. 2 
Bish. Cr. Pr. §§ 904, 910. 

A statement that the cause was pending in a particular Section of the Criminal Cuurt of the 
parish of Orleans, to which it had been duly and rogularty apportioned by lot, is a suffi- 
cient averment of facts from which its jurisdiction does in law appear. 

Tt is sufficient either to allege that the false evidence was material or to aver facts from 
which its materiality is evident. 
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When a party is on trial for murder, the evidence of a witness that, at the time of the homi- 
cide, the accused was at another place, is material on its face; and its materiality need 
not be specially averred in an indictment for perjury in which the evidence is set out 


J. OC. Walker and W. L. Evans for Defendant and Appellant: 


An indictment for perjury should expressly aver that the court had jurisdiction to hear and 
determine the cause wherein it is alleged that the accused swore falsely ; or it should 
appear conclusively from the nature of the proceedings that such jurisdiction was vested 
in the court, in order to enable tne appellate court to take judicial notice of the fact. 

An indictment for perjury should expressly aver that the matter sworn to and upon which 
the perjury is assigned was material, or it should appear conclusively on the face of the 
facts set forth in the indictment that the matter sworn to was material. 

Where perjury is charged as having been committed by a witness in the course of a trial for 
murder, it should appear affirmatively that the proceedings in the murder case were by 
indictment found by a grand jury. Const. Art. 5. 


The opinion of the Court was delivered by 

BERMUDEZ, C. J. The defendant appeals from the verdict and judg- 
ment thereon sentencing him on a charge of perjury to three years at 
hard labor. 

He relies on a motion in arrest, a bill of exception and an assign- 
ment of errors which together are based on three grounds : 

1. That the indictment does not expressly aver that the court had 
jurisdiction to hear and determine the cause wherein it is alleged the 
accused swore falsely, or that from the nature of the proceedings, such 
jurisdiction was vested in the court, to enable the appellate court to 
take judicial notice of the fact. 

2. That the indictment does not aver that the matter sworn to and 
upon which the perjury was committed was material, or does not show 
on its face facts showing that the matter sworn to was material. 

3. That the indictment does not affirmatively charge that the judi- 
cial proceeding charging the defendant with murder, and in which it is 
averred that the perjury was committed, was by indictment found by a 
grand jury. 

I anp II. 

The first and second grounds are kindred to those urged for a similar 
offense in the case State vs. Schlessinger, recently decided, in which it 
was held, that in an indictment for perjury, it is not essential that the 
authority and jurisdiction of the court administering the oath, should 
be expressly averred, if they sufficiently appear from the facts set out; 
that when the presentation for perjury is in the same court in which 
the perjury was committed, it may take judicial cognizance of its own 
jurisdiction, if the indictment sufficiently sets forth facts and that, 
though the materiality of the matter sworn to be not expressly averred, 























NEW ORLEANS, MAY, 1886. 569 





State ex rel. Girardey vs. Steele et al. 





yet if the indictment sets forth the facts from which the materiality 
appears, that it is sufficient. ° 
For the reasons given in that case, the two grounds stated are un- 


tenable. 
III. 


The indictment against the accused, is full and explicit, that he ap- 
peared and was produced as witness in the case of State vs. Thos. J. 
Ford and others named—‘“being then and there charged with wilful 
murder.” 

The Constitution of this State, art. 5, provides that prosecutions for 
capital crimes, such as murder, shall be by indictment, or presentment 
of a grand jury. 

No charge for willful murder could be pending in the district court 
against Thos. J. Ford et als. unless preferred by indictment found by a 
grand jury. 

These words, if essential, are necessarily, forcibly implied in the 
word “‘charged” which the indictment contains. 

It is worth notice, that the indictment in the present case, distinctly 
alleges “‘to which charge said Thos. J. Ford and others, and each one 
pleaded not guilty” —issue being thereby formed. 

There is no reason to disturb the judgment appealed from, which is 
aftirmed with costs. 








No. 9710. 


THE STATE EX REL. C, E. GrirRARDEY vs. O. B. STEELE ET AL. 


An application for a prohibition will not be considered, unless a plea to the jurisdiction has 
been first filed and overruled in the lower court. 


eens tor Prohibition. 


B. R. Forman for the Relator. 


Cunningham & Moise for the Respondents. 





The opinion of the Court was delivered by 

BermupeZ, C.J. This is an application for a prohibition, to prevent 
the trial of an injunction proceeding over which, it is claimed, that the 
Third Judicial District Court has no jurisdiction. 

In the suit of the present relator vs. Steele, Auditor, reported in 37 
_ Ann. 317, which involved the right of the Auditor to cancel an ane- 
tioneer’s license, this Court held that he had po such power, under the 
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circumstances of the case, and decreed “that relator recover his costs 
in both courts.” 

The mandate was duly filed in the lower court and ordered to be ex- 
ecuted. 

A writ of fi. fa. having issued against O. B. Steele for an amount 
claimed by relator as his costs in that case, the defendant in writ, con- 
tending that the judgment of this Court, not having condemned him 
to pay individually, but officially, the costs, applied to the Third Judi- 
cial District Court having jurisdiction of his domicile, for an injunction, 
which was allowed by the clerk, arresting the execution for costs. 

Thereupon, the relator presented to this Court his application for a 
prohibition to stay and annul the injunction proceedings, on the main 
ground that the said district court has no jurisdiction “to entertain a 
suit to anrul or restrain an execution of a judgment of this Court.” 

The Cede allews relief to the party who complains that the court 
wishes to transcend its jurisdiction. Hence, precedents establish that 
this Court will not entertain the application, unless it appears that an 
exception has been filed and was overruled to the jurisdiction, and it 
clearly appears that the lower court has usurped a competency which 
it does not possess. C. P. 847; 10 R. 169; 29 Ann. 806; 37 Ann. 845; 
see also, C. P. 846, 849. 

It does not appear that the relator has excepted to the jurisdiction 
of the district court. It is necessary he should do so. 

It may well be that the district court may decide that the writ prop- 
erly issued against Steele, just as it may well happen that it may rule 
otherwise. 

It is perfectly clear that it is not until after such exception has been 
filed and overruled, that the relator can have a hearing in this Court 
for a prohibition against the district court, to prevent the trial of the 
injunction suit on its merits. 

At this stage, the present proceeding is surely premature and cannot 
be entertained. 

It is therefore ordered that the restraining order herein made in lim- 
ine be remanded, and that the application for a prohibition be dismissed 
with costs. 








No. 9683. 
SHAKSPEARE, SmitH & Co. vs. JAMES A. AND JOHN M. WARE. 


In civil actions the verdict of the jury, like a judgment, forms the authority of the thing 
adjudged upon all matters and demands set up in the pleadings; and it is not required 
that the verdict should contain a statement of all the considerations which led the jury 
to find a general verdict. 
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Thus, the jury in finding a verdict in favor of plaintiff in full of his demand against parties 
who are sued as partners, need not say that they found the existence of the partnership, 
although the same may be epecially denied as a means of defense. 

The silence of the jury on a reconventional demand, when thoy return a general verdict in 
favor of plaintiff, will be construed as a rejection of said demand. 

The same construction will be applied to a privilege prayed for by plaintiff. 

The furnisher of machinery and materials for a vacuum pan apparatus in a sugar-honse, 
which are removable, acquires no privilege for the price thereof on the sugar-house, «ll 
the machinery therein and on the one acre of land on which it is situated; the law 
restricts his privilege to the machinery and other things which he has sold to the owner 
of the sugar-house. The desision in Scannell & Lafaye vs. Beauvais, 38 Ann., affirmed. 


PPEAL from the Twenty-third District Court, Parish of Iberville. 
Talbot, J. 


Samuel Matthews for Plaintitis and Appellees. 
David N. Barrow for Defendants and Appellants: 


The joint ownership of real estate does not create a partnership between the owners A 
special contract in writing is necessary for that purpose. C.C. 2807; Benton vs. Rob- 
erts, 4 Ann. 216; 14 Ann. 11. 

So where the joint ownership is severed by sale duly recorded in conveyance book, every 
one is bound to take notice of same; and articles furnished the plantation after said 
sale, cannot be recovered of the party selling out before they were furnished. 

To preserve a privilege against a sugar house and one acre of land on which same is sitn- 
ated, for machinery, etc., erected on same, the account must be sworn to and there must 
be a description of the property on which the privilege is claimed. C. C. 3348. And to 
effect prior mortgages it must be recerded in accordance with requirements of Art. C. 
C. 3274 and Act. 1877, No. 45, p. 59. 

The fact that defendants bad made payments on a contract for erecting machinery, etc., in 
a sugar house, does not prevent them fiom disputing the bill for the balance unpaid, nor 
from setting up damages in reconvention. 25 Ann. 518, Gordy vs. Veazie; Levy vs. 
Schwartz & Bro., 34 Ann. 214. 

One is concluded by the first bill rendered, items subsequently added or charged, in which 
he cannot recover without showing error. Nicholson vs. Pelanne, 14 Ann, 508, 

A verdict should respond to the issues and always pronounce in cases of reconvention on 
each party’s rights. 4 La: 334; 17 La. 184: 9 R. 520, 

Where a verdict finds *‘in favor of plaintiffs for the amont called for in their petition, with 
interest and costs,” tne jadgment cannot recognize a privilege and decree the sale of 
property to pay same—the judgmest must follow the verdict. , 


The opinion of the Court was delivered by 

Pocnk, J. The plaintiffs sue for a judgment against the defendants 
in the sum of $4,319.62, as a balance on machinery sold to defendants 
and put up in their sugar-house in the parish of Iberville, under a con- 
tract in writing and on av open or running account for machinery fur- 
nished outside of the contract but connected therewith; and they claim 
a privilege on the sugar-house and machinery therein, and on the one 
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acre of land on which said sugar-house is situated; under the provi- 
sions of Article 3249 of the Civil Code. 

The defense is of a two-fold nature. 

Both defendants claim larger credits than allowed by plaintiffs, and 
aver that the machinery furnished was so defective that it caused them 
damages far in excess of the amount claimed as a balance by plaintiffs; 
James A. Ware claims in reconvention the sum of $57,300, and John 
M. Ware claims his entire release from the whole demand on the ground 
of the dissolution of the partnership, while the works were being put 
up, and the assumption of liabilities by his vendee. 

The case was tried by a jury, who returned a verdict in the following 
words: 

“Verdict in favor of Shakspeare, Smith & Co. for the amount callea 
for in their petition. with interest and costs.” 

By a motion for a new trial, defendants urged numerous errors to 
the verdict of the jury; among others that it allows more than plain- 
tiffs were entitled to under the fave of the pleadings. That error was 
immediately but only partially corrected by plaintiffs entering a remit- 
titur of the sum of $394.18, under which the judgment was rendered 
for the reduced sum of $3,925.44, with recognition of the privilege 
claimed by plaintiffs in their petition. The additional error will be 
considered hereinafter. 

Defendants both appeal, and they press consideration of other errors 
in the verdict of the jury. 

1st. That it is not responsive to the issues. 

The grounds are that the jury did not specifically refer to what 
amount of credits were allowed to defendants. In finding in favor of 
plaintiffs for the amount of their claim as stated in their petition, the 
jury must have considered the credits allowed by plaintiffs as well as 
those claimed by the defendants, the amount sued for being a balance 
of account. The law requires no more details in a verdict. The same 
consideration applies to the complaint that the verdict was silent on 
the question of partnership vel non. The verdict clearly indicates that 
the jury found that the defendants were liable as partners. And we 
approve of their finding both on the law and on the facts of the case. 
The defendants signed the contract as partners, and they are now 
estopped from denying its existence. The sale by John M. to James 
A. Ware of the former’s interest in the plantation, and the dissolution 
of the partnership in October, 1880, after the contract had been in a 
great measure executed, and when a great portion of the machinery 
furnished outside of the contract had already been delivered and 
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adapted to the main apparatus, cannot affect the former’s liability 
under the contract.. That circumstance may vest him with certain 
equities against his vendee, but with that plaintiffs have no concern. 

2d. It is argued that the verdict did not pass on the recouventional 
demand, and that it did not specify what amount was found under the 
contract and what under the account. In rendering an absolute ver- 
dict in favor of plaintiffs, the jury must be held to have passed on and 
rejected the reconventional demand. The rule is that the verdict of a 
jury, like a judgment, forms the authority of the thing adjudged upon 
all matters and demands set up in the pleadings. Edwin’s Heirs vs. 
Bisse], 19 La. 222; Theriot vs. Henderson, 6 Ann. 222: Villars vs. 
Faivre, 36 Ann. 398. 

As to the omission of the jury to specifically divide their finding 
between the two claims, that defect, if it be one, would not justify us 
to remand the cause. The whole case is before us under the same 
evidence which had been submitted to the jury and the verdict may 
be corrected on this appeal if found erroneous in that or in any other 
particular. Vredenberg vs. Behan, 33 Ann. 642. 

We have carefully weighed the evidence in support of the recon- 
ventional demand, and we conclude that the plea is not sustained. 

Some items of the machinery were on first trial found defective, but 
on complaint the matter was punctually and invariably remedied by 
plaintiffs. The machinery was put up in October and November, 1880; 
it was used during the entire grinding season of that year, and of the 
years 1881, 1882, 1883 and 1884; the account for the same was fre- 
quently submitted to James A. Ware, several part-payments were made 
thereon at different times, and no claim for damages was ever urged 
by the defendants before the institution of this suit; the demand in 
reconvention having been filed on April 25, 1885. 

These circumstances must be held as indicating that defendants did 
not consider that they had been seriously damaged by the alleged de- 
fects in the machinery. Delambre vs. Williams, 36 Ann. 330. 

Thus far our investigation has led to conclusions which are favora- 
ble to plaintiffs, but there are two errors in the judgment which it now 


becomes our duty to point out. 
The amount of the judgment must be further reduced. In their pe- 
tition plaintiffs allege that by part-payments down to a certain date, 














574 SUPREME COURT OF LOUISIANA. 





Shakspeare, Smith & Co. vs. Ware 


their claim in the aggregate had been reduced to $6075.25, and that 
they subsequently received a 1emittance amounting to $2950, by which 
their claim was reduced to $3325.25, for which judgment should be 
rendered, instead of the amount determined by the jury and the dis- 
trict judge. 

The judgment is also erroneous in allowing the privilege claimed by 
plaintiffs. The silence of the verdict on that part of the demand must 
be construed as a rejection of the same. This is the legitimate result 
of the rule which we applied hereinabove on the question of the re- 
conventional demand. 

But as a question of law, plaintiffs are not entitled to the privilege 
which they claim on the sugar-house and on the acre of land on which 
it is situated. 

On that point, the provision of the Code, paragraph 3, art. 3249, 
reads as follows: “Those who have supplied the owner or other person 
employed by the owner or his agent, or sub-contractor, with materials 
of any kind for the coustruction or repairs of an edifice or other work 
which has been used in the erection or repairs of such houses or other 
work.” , 

Now, under the very terms of the contract sued upon in this case, it 
does not appear that plaintiffs were employed or furnished materials to 
either construct or repair the defendant’s sugar-house. 

Their contract was to supply the defendants with an apparatus to 
boil the cane juice, to granulate the latter and to dry the sugar by the 
process of centrifugals, and to furnish all the pumps, the tanks and 
other appliances necessary thereto. 

All the materials and machinery which they furnished under the con- 
tract, could be detached and removed from the building without 
changing or impairing the nature and the use of the sugar-house. 

Under the law plaintiffs were entitled to a privilege on the materials 
which they had sold and delivered to the defendants, but they are not 
eutitled to the sweeping privilege which they are now seeking to 
enforce. 


This question came up in the recent case of Scannell & Lafaye vs. 
R. Beauvais, not yet reported, in which we announced the same con- 
clusions. Plaintiffs in this case did precisely what the third opponents 
had done in that case. “They ignored and abandoned the privilege 
they had, and set up and attempted to enforce a privilege they had 
not.” 
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It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be amended as follows: 

1. By reducing it from $3,925.44 to $3,325.25. 

2. By rejecting the privilege which had therein been recognized in 
favor of plaintiffs, without prejudice to their right of claiming such 
privilege as they may have in law. 

And it is now ordered that, as thus amended, said judgment be 

‘affirmed at the costs of plaintiffs and appellees on appeal. 

Mr. Justice Watkins takes no part in this case, which had been sub- 

mitted before his appointment. 








No. 9573. 


CLaycomsp & MCNEELY vs. O. W. BISBEE ET ALS. 


A sold machinery to B with obligation and guarantee to erect same, and that it should pos- 
sess a specified working capacity. After having made advances to A, B refused to 
accept the mill because not complying with conditions of sale, and claimed from £ reim- 
bursement of advances’ ‘Thereupon, A, Bb and C made a contract by which C agreed to 
be substituted as purchaser in place of B, and A agreed to accept him as such substi- 
tute and to release B, and C, with the guarantee of A, agreed to repay to B the amount 
of his advances to A. Held, that B was not the vendor of the machinery to C, and was 
not entitled to vendor's privilege for the sum agreed to be paid to him. 

In a case of doubt, where the circumstances are suspicious, this Court will not reverse the 
conclusion decreeing the simulation of a sale of the judge a quo, who saw and heard the 


witnesses. 
A PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 


a 


Blane & Butler for Plaintiffs and Appellees: 

1. Plaintiffs, as vendors, entitled to a judgment for the price, to-wit: $1287 02, with legal 
interest from judicial demand and costs; and to a further decree maintaining the 
sequestration and recognizing their vendors’ lien upon the property sequestered. C. P. 
Art. 275, par. 7; C.C Art, 3227; 1 Ann, 82; 4 Ann, 453 

2. As lessors to a judgment for the accrued rent of the land on which the mill and ma- 
chinery were erected ; and to a further decree maintaining the provisional seizure and 
recognizing their lessors’ privilege op the property provisionally seized. C. P. Art. 
285, par. 2. . 

3. Toa further judgment against O. W. Bisbee for $151 50 and interest, for wood sold and 
money loaned him, as per exhibit F. 


‘ 4. Toa further decree annulling the pretended transfer of the mill and machinery in con- 
troversy by defendant, O. W. Bisbee, to defendant, E. B. Benton, of date July 25, 1883, 
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as fraudulent and simulated, and condemning said defendants in solido for the full 
amount of plaintiffs’ claim and costs. C.C. Arts. 1970 to 1985 inclusive, and Art. 2464; 
6 Ann. 552; 29 Ann. 4; 30 Ann. 513; 36 Ann. 624. 


W. 8 Benedict and H.C. Cage for Defendants and Appellants: 


1. The sale of a thing belonging to another person is null. C. C. 2450. 

2. Things of which the buyer reserves to himself the view and trial, although the price be 
agreed on, are not sold until the buyer be satisfied with the trial, which is a kind of sus- 
pensive condition of the sale. C.C. 2460. 

3. A vendee who has not received the thing nor paid the price, can transfer only his right 
to require delivery on payment of the price. 3 R. 331; 5 M. 592. 

4. Privilege can be claimed only for those debts to which it is expressly granted in this 

Code. C. C. 3185, 3312. 

Privilegia sunt strictissimae interpretationis. They cannot be extended by implication or 

analogy ; they are never allowed but when expressly granted, and then only by virtue 

of an exact compliance with the legal requisites to their creation and existence. . C, 

3185, 3312; 2 L. 93; 11 L. 28; 18 L. 70; 2 R. 154; 11 R. 78, 279; 2 Ann. 549, 774, 961: 4 

Ann. 310; 6 Ann. 112, 276; 10 Ann. 431; 16 Ann. 107. 

6. The vendor's privilege on movables can only be enforced while the goods are in posses- 
sion of the vendee. 20 Ann. 545-557. 


uw 


The opinion of the Court was delivered by 

FENNER, J. In September, 1882, Claycomb & MeNeeley, who car- 
ried on a wood-yard and were engaged in sawing and splitting wood 
for sale, entered into an agreement with L. W. Miller & Co., a ma- 
chinery firm of this city, whereby Miller & Co. agreed, in considera- 
tion of the price and sum of $1,269.40, to sell. erect and place in working 
order, machinery for a saw-mill, to be completed within thirty days 
and to have a guaranteed capacity to handle fifty cords of wood per 
day—the price to be paid according to stipulated terms and the prop- 
erty to remain in the ownership of the sellers until payment. 

Under this contract, Miller & Co. (or rather Miller, who was the sole 
person composing the pretended firm) went to work in erecting the 
mill, and Claycomb & McNeely advanced him $250 cash, and furnished 
him materials and labor to the further value of $1,037. 

Although these advances thus appear to exceed the entire price to 
be paid, yet, Miller having failed to comply with his obligations in 
regard to the capacity of the mill, Claycomb & McNeely refused to 
accept the same and held Miller responsible for the $1,287 which had 
been advanced by them. Litigation had ensued between them, the 
exact nature of which the record does not disclose. 

Under these circumstances, a mode of settlement was proposed by 
Miller which resulted in a contract which is the basis of the present 


action. 
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The parties thereto are Claycomb & McNeely, Miller, and O. W. 
Bisbee. 

The contract is very long. After reciting the contract between 
plaintiffs and Miller for the purchase of the machinery, and the faet 
that they had advanced to Miller the said sum of $1,287, it proceeds: 

“Whereas, O. W. Bisbee desires, with the approval of Miller, to be 
substituted in the place and stead of C. & M. as the purchaser of said ma- 
chinery, and to acquire their right, title and interest in and to said 
machinery and the materials used in the erection of the same, for the 
price and upon the terms and conditions hereinafter mentioned. 

“ Now, therefore, it is agreed that C. & M. hereby assign, set over 
and convey, without warranty, to Bisbee,” their aforesaid right, title 
and interest. . 

Then follow various other stipulations of C. & M. with reference to 
leasing to Bisbee the land on which the miil stood, and to furnish him 
with wood to saw and split and the price to be paid for work, ete. 

Bisbee, on his part, accepts the transfer of the right, title and inter- 
est as made; binds himself to improve the mill to a capacity of thirty 
cords per day; to handle, by preference, wood supplied by C. & M., 
at prices fixed, and to allow the latter ten per cent of all gross earnings 
of the mill on wood handled either for them or for other parties, until 
the said allowances should have repaid to them the entire amount of 
the advances which had been made by them to Miller, viz: $1,287. 

Miller agreed to relinquish all claims against C. & M. as purchasers, 
and to dismiss a certain suit which he had brought against them on 
that account; and “to accept O. W. Bisbee as the purchaser of the ma- 
chinery in lieu and place of Claycomb & McNeely.” 

He further bound himself to furnish Bisbee the additional machinery 
required to give the mill the stipulated capacity; and also guaranteed 
the complete performance of all the obligations assumed by Bisbee. 

Bisbee took possession of the mill and Miller furnished him new ma- 
chinery to the amount of $1500, for which he took notes with vendor’s 
privilege. 

Bisbee failed utterly to compiy with his obligations under the con- 
tract, and subsequently made a sale or pretended sale of the property 
to one E. B. Benton. Thereupon plaintiffs brought the present suit 
against Bisbee, Miller and Benton, in which he claims judgment for 
the amount agreed to be paid by Bisbee and for an amount due for 
rent, with vendor’s and lessor’s privileges accordingly on the property 
which he caused to be seized under writs of sequestration and provis- 
ional seizure; and also for judgment annulling the sale to Benton. 


37 
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The court a qua gave judgment against Bisbee for $1,456.52, main- 
tained the sequestration and provisional seizure, recognized the ven- 
dor’s privilege for $1,287.02, and the lessor’s privilege for $28.50, and 
annulled the sale to Benton as fraudulent and simulated. 

In so far as the moneyed judgment against Bisbee is concerned, it is 
fully sustained by the evidence. 


There can be no question as to the correctness of the recognition of 
the lessor’s privilege for rent and the maintenance of the writ of pro- 
visional seizure based thereon. 


But from the statement of facts heretofore made, it appears clear to 
our minds that Claycomb and McNeely were not the vendors of the 
mill and machinery to Bisbee and, therefore, have no vendor's privi- 
lege for the debt due by Miller to them and assumed by Bisbee. 


Miller was the original vendor to Claycomb & McNeely by a con- 
tract of sale which was never completed because the latter refused to 
accept the thing sold, and claimed reimbursement of payment and ad- 
vances which had been made. 


In this condition of affairs it was agreed between the three parties 
‘that Bisbee should be substituted as purchaser in place of Claycomb & 
McNeely; that Miller should accept him as such purchaser in place of 
C. & M.; and that Bisbee should assume payment of the claim of C. & 
M., with the guaranty of Miller. We have studied the terms of the 
contract carefully, and it admits of no other interpretation. 


Hence, the judgment erred in recognizing the vendor’s privilege and 
in maintaining the sequestration. 


We have carefully weighed the circumstances attending the sale from 
Bisbee to Benton and all the evidence on the subject. They are of the 
most suspicious character, and excite in our minds such grave doubts 
of the reality of the transaction, that we do not feel authorized to re- 
verse the conclusion of the district judge, who saw and heard the wit- 
messes. 

It is therefore ordered that judgment appealed from be amended by 
rejecting plaintiff’s claim to a vendor’s privilege; by dissolving the 
writ of sequestration issued; by reducing the amount of plaintiff’s 
privilege from $1,315.52 to 528.50; and by subjecting the order direct- 
ing the sale of the property seized to the condition that, upon paying 
the said amount of rent due, the said order shall be vacated ; and that, 
in other respeots and as thus amended, the said judgment be now 
affirmed. 
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State vs. Whitney. 


No. 9707. 


THE StTaTE oF LOUISIANA Vs. WILLIAM WHITNEY. 





Oral testimony is admissible to prove the contents of an indictment and other important doc- 
uments which were lost or mislaid, and of which there existed no copy or record. 

Adentity of a party at the bar with the convicted accused, is a matter of fact which the 
district court can determine at the time of passing sentence and with which this Court 
cannot interfere, where the question is not presented so as to enable it to decide 
whether the trial judge was right or wrong. 


PPEAL from the Seventh District Court, Parish of Franklin. 
Moore, Judge ad hoc. 


M. J. Cunningham, Attorney General, for the State, Appellee: 

1. A transcript of appeal purporting to be a transcript of certain parts of the trial, and 
not a complete record of all the judicial proceedings necessary to the determination of 
appellant's case, is not a complete transcript, and the appea! should bedismissed. C. P. 
587; State vs. Johnson, 37 Ann. 

2. When the record shows a bill of information was filed and a trial regularly proceeded 
with, and after the conviction and before sentence the prisoner escaped and was a fugi- 
tive from justice for more than two years, that after having been recaptured and before 
sentence was pronounced upon him it was shown the bill of information was lost and 
there was no copy in existence, and the contents of the information was proven by parol 
evidence reduced to writing, and such evidence was made part of a bill of exception, 
and was afterwards abstracted from the clerk's ottice, the defendant cannot complain 
that the record does not disclose the nature of the charge agoinst him for the reason 
that he is estopped from claiming any benefit or advantage from irregularities, made 
possible by his wrongful act of escaping from legal custody. 

3. Parol evidence is admissible to prove the contents of an information lost and no copy of 
same being in existence. Wharton Cr. Ev, § 204 et seq. 

4. Identity is a question of fact and cannot be inquired into by the Supreme Court. 

5. A-convicted felon cannot defeat the just execution of the law by urging the loss of 
records occurring long after his conviction, and of which it is placed in his power to 
take advantage by means of his unlawful escape. 

6. The status of a criminal prosecution should net be impaired by the culprit’s escape. 
When he is recaptured, matters ought to be considered as in the same condition as at 
the time of his flight. The criminal should not be permitted to profit by his own wrong. 


J. W. Willis for Defendant and Appellant: 

Parol evidence is inadmissible to show the existence, loss or contents of an indictment or 
information ; and where an indictment or information is lost, destroyed or abstracted 
from the clerk's office, no further proceedings in such case can be had, except from a 
duly certified copy of the record in such case, taken from the record book kept for the 
recording of such documents, after positive proof of the Joss, destruction or abstraction 
of the same. Whar. Cr. Ev. § 153, and cases cited in note 8; Wright vs. State, 50 Miss. 
191. This case also reported in Hawley’s Amer. Cr. Rep. 1 vol., p. 191; 1 vol. Bish. Cr. 
Pro. §§ 1178-79-80-81, and 319; Act No. 17 of the State of La., 1878, p. 42. 


The opinion of the Court was delivered by 
_ Bermupez, C.J. The defendant claims that the sentence passed on 
him should be reversed and the case remanded for a new trial. 
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The transcript, which he has filed in this Court, is certified by the 
clerk as complete, as far as relates to the trial and conviction of the 
defendant. The clerk further certifies that all the other papers in the 
case have been lost, mislaid or abstracted from his office. 

The record, however incomplete, contains the two bills of exception. 
on which the defendant relies for a reversal of the sentence. 

The first bill relates to the overruling of an objection made by his 
counsel to the admission of oral testimony “to prove the contents of 
the indictment, bond and all the papers belonging to the case which 
were mislaid or lost, and no record having been made thereof as re- 
guired by law.” 

The second bill is to a kindred ruling permitting similar testimony 
and to the passing of sentence in the absence of the missing important. 
documents themselves, or of others of almost equal dignity. 

The bills could not stand strict legal criticism. 

It may, however, be gathered from them that the objections urged, 
were made to rest on the following grounds: 

That no foundation had been laid to justify the admission of oral. 
testimony ; that the missing information could be supplied only by an 
exact copy of the same from the records; that the minutes did not. 
show any particular charge of which the defendant was convicted ; 
that the court was without authority to sentence the defendant for a 
crime not shown by the record, and that the accused at bar had not 
been identified as the party convicted. 

In answer, it suffices to say that the first bill distinctly shows that 
the information and other papers were mislaid or lost, and that no 


record of them existed. 
Under such circumstances, the law allows the admission of proof of 


inferior dignity to supply the deficiency. 

Oral testimony was then received and it is only after it had been 
heard that the judge, made aware of the material facts which the docu- 
mentary proof would have established, had it been produced, pro- 
ceeded to pass sentence. 

The question of identity was one of fact on which the lower court 
could and did pass. It is not presented in any form to enable this Court. 
to determine whether the lower court was right or wrong. 

It appears that the appellant, after conviction, broke jail, remaining 
at large some two years, and that it is after his capture that these pro-- 
ceedings were had. 

Under the circumstances, we feel no authority to disturb the condi- 
tion of things. 

Judgment affirmed. 
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State vs. Deas. 





No. 9744. 


Tue State or LovuIsiIANA vs. Ep. DEAs. 





‘The Supreme Court will not consider evidence submitted by the accused in a criminal case, 
in support of a motion for,a new trial, unless said evidence be embodied in, or otherwise 
made part of, a bill of exceptions reserved by the defendant to the refusal of a new trial 
by the judge. | 

“This Court cannot consider a complaint of alleged misconduct of an officer in charge of jury, 
not previously submitted to the trial judge and suggested for the first time on appeal, 
and by brief or argument. 


PPEAL from the Seventeenth District Court, Parish of East Baton 
Rouge. Burgess, J. 





M. J. Cunningham, Attorney General, and L. D. Beale, District At- 
torney, for the State, Appellee: 


The ruling of the trial judge upon the competency cf a juror who did not serve upon the 
jury in a ease in which the. peremptory challenges were not exhausted, will be reviewed 
on appeal. 

.A juror is competent who swears on his voir dire that, notwithste nding his previous impres- 
sions, ‘his opinion would readily yvieid to the evidence if different from what he had 
heard, and that he could give the accused a fair and impartial trial.” 

‘When accused is on trial for perjury committed in a former case, evidence of thieats and 
intimidation on his part to influence or prevent evidence contrary to his own, is admis- 
sible in the instant case as tending to show that the perjury in the former case was 
willful and corrupt. 

‘The action of the trial judge in overruling a motion for new trial will not be reviewed unless 
a regular and former bill of exceptions thereto is taken. The statement appended to 
the motion and signed by the judge, that counsel excepted and tenders his Dill, wil not 
suffice. 

Evidence taken on the trial of a motion for new trial will not be noticed unless embodied in 
a regular formal bill of exceptions, actually or by reference as part thereof, although it 
may be in the record. 

A juror will not be heard as a witness to impeach the finding of the jury of which he was a 
member, by showing misconduct on part of himself or fellows, or the unusual means by 
which they agreed to a verdict. 

A juror has the right to influence the action of his fellows by all fair arguments and reason- 
ing, and give them the benefit during their deliberations of all the information he may 
have bearing upon the case. 

It is not a “separation,” or misconduct, such as to vitiate a verdict, for the foreman to 
advance to the stand and ask the judge a question in open court, although it is more reg- 
ular to ask all instructions from the box—particularly when the explanation of the 
judge shows that the question and answer were not unfavorable to the interest of the 
accused. 4 L. 27; 23 Ann. 148; 8 R.590; Thownson & Merriam on Juries, § 362, No. 2, 


p. 429, § 355, p. 423 
E. W. Robertson and K. A. Cross for Defendant and Appellant: 


Any private communication whatever between the judge and any member of the jury, after 
"the jury had retired to consider their verdict, vitiates the finding. Thompson & Mer- 
tiam on Juries, sec. 355, and cases cited. A judge is not authorized to give jurors sep- 
arate and private instructions out of the hearing and without the knowledge of counsel 

on both sides, State va. Frisby, 10 Aun. 144; Thompson and Merriam, sec. 357. 
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The mere presence of an officer of court at deliberations of the jury, and conversation about 
the case, invalidates the verdict. Thompson and Merriam, sec. 362. 





The opinion of the Court was delivered by 

Pocnt, J. The record contains numerous grounds of complaint by 
the defendant, who was convicted of perjury, but two questions only 
are discussed by his counsel on appeal. 

The others are very trivial and are therefore abandoned. 

In a motion for a new trial, the accused urges two grounds of mis- 
conduct of the jury, one of which is not pressed on appeal. 

The ground which his counsel discuss is that the district judge 
allowed the foreman of the jury to step out of the ranks of his fellows 
up to the judge’s seat, and that he then asked and obtained in private 
an instruction touching the ease in hand. 

The record contains a considerable mass of testimony which was. 
taken on that point. But it is not embodied in, legally connected 
with, or even referred to, a bill of exceptions to the ruling of the 
district judge refusing the new trial prayed for. Hence, it cannot be 
considered. 

The only attempt made by defendant's counsel toward drafting a bill 
of exceptions from the judge’s refusal of the new trial prayed for, is in 
the following words: 

“To the judgment of the court overruling this motion for a new trial. 
accused excepted, and tenders his:bill for signature and approval.” 

The reasons of the judge on his refusal of the motion, which were 
given at length and in writing, are not even embodied in, attached or 
referred to, the purported bill. We can but express our surprise at. 
the apparent hope of counsel that we could sanction such glaringly 
deficient preceedings. 

Repeated adjudications of this Court should have taught them the 
proper and only course to pursue in the premises. In Nelson’s case,. 
32 Ann. 842, we culled from our jurisprudence and we formulated the- 
rule that “‘ This Court cannot take cognizance of the evidence upon 
which a motion for a new trial was refused by the court a qua, unless 
that evidence is embodied in a bill of exceptions.” 

The doctrine was immediately thereafter applied in the case of Given, 
$2 Ann. 782, in which we took occasion to say: al 

‘Evidence to show the alleged misconduct of the jury was intro- 
duced and taken down in writing, and is in the. record, but it is not 
embodied in, or attached to, a bill of exceptions,” and under the author- 
ity of the Nelson case we declined to consider the evidence. 
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The same rule received similar application in the following cases: 
State vs. Williams, 36 Ann. 742; State vs. Jackson, 36 Ann. 769; State 
vs. Belden, 36 Ann. 824. 

We are therefore stripped of all power to consider or pass upon the 
alleged misconduct of the jury. 

On appeal, and for the first time, defendant’s counsel make the point 
that one of the deputy sheriffs in charge of the jury committed the 
grievous wrong of conversing with some of the jurors about the merits 
of the case on which they were then deliberating. 

But the simple statement that the point was made only on appeal ig 
sufficient to dispose of the matter. To pass on a point which has not 
been submitted to the trial judge, would be assuming original jurisdic- 
tion. This we have not the power and much less the disposition to do. 

The defendant has had a fair trial. 


Judgment affirmed. 








No. 9679. 


Heirs OF ALLEN CASTLE vs. Mrs. E. S. FLoyp ET ALs, 


1. An heir, or the transferee of an heir, acquires the right the decedent pessessed, to sue 
for the resolution of a sale for the non-payment of the purchase price; but same is neces- 
sarily restricted to the interest of such heir or transferree. 

2. Aright to sue for the enforcement of a vendor's lien, is different from that te sue for 
the resolution of a sale; and the former is not an auxiliary of the latter. This right 
does not pass to the purchaser of the vendor's notes, unless there bea special contract 
to that effect. 

3. Neither the heirs of a deceased person nor the transferree, can sue for the reso:ution of 
a sale until previous tender has been made of the outstanding purchase notes, and such 
part of the price as may have beeu paid by the purchaser. 

Such a tender is a condition precedent to the institution of the suit. 


PPEAL from the Sixteenth District Court, Parish of St. Helena. 
Kernan, J. ° 


Chas. E. Lea for Plaintiffs and Appellants: 

Actions to resolve the sale for non-payment of price prescribe only in ten years. And this 
term of prescription begins from maturity of first instalment, when the price is to be 
paid in instalments. 14 Ann. 340; 23 Ann. 355. 

Minors cannot be prescribed against, except in cases provided by law. C. C. 3522; 33 
Ann. 769. 

In actions of resolution it is not necessary to pué defendant in defanlt. 28 Ann. 582, 740. 

The vendor returns the portion of the price paid, and the vendee returns the thing with ite 
revenues. 14 Ann. 340; 28 Ann. 584, 741. 

Prescription against the heirs was suspended during their minority and commenced to ran 
from the date of their respective majorities. C. C, 3522. 

_ The resolutory condition creates a right net personal but heritable and transferable. C. C. 

491, 2449. 
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The right to resolve the sale for non-payment of price, is a distinct and independent right 
from that of enfurcing payment. 24 Ann. 537; 12 Ann. 701. 

A party will not be permitted to shift his position to a contradictory one in order to defeat 
the action of the law. 5 Ann, 18; 2 Ann, 269; 18 Ann. 141; 28 Ann. 460. 


Marr & Kemp on the same side: 

1. If tho buyer does not pay the price of sale, the seller may sue for a dissolution of the 
sale. R.C.C. 2591. 

2. In public sales the aitnaaanat is the completion of the sale, the purchaser becomes the 
owner of the article adjudged and the contract is from that time subjected to the same 
rules which govern the ordinary contract of sale. R. C. C. 2608. 

3. Where a purchaser at a judicial sale of property of minors fails to pay the price, the 
minors may sue for a dissolution of the sale; Jones vs, Crocker, 1 Ann, 440. 

4. The vendor of a tract of land may enforce the resolutory condition against a third pur- 
chaser from his vendee. L. Bourgeois vs. L. Bourgevis, 23 Ann. 757; R. C. C. 3301. 
Stevenson vs. Brown, 32 Ann. 461. 

5. Non-payment of the price constitutes a resolutory condition in the centract of sale and 
its effect is in no manner affected by the fact that the vendor has failed to preserve his 
privilege or mortgage by registry. 32 Ann, 461, Stevenson vs. Brown; 12 Ann. 694, 
Johnson vs. Bloodwortb. 

6. The action in resolution of a sale is one in revendication of the thing. 
ment of the condition giving rise to the action has retroactive effect to the day of sale 
things are putin the same condition as though the sale had not been made. R.C.C. 
2041; Stevenson vs. Brown, 32 Ann. 461; Johnson vs. Bloodworth, 12 Ann. 699; 11 Ann. 

_ 654, George vs. Lewis ; Thompson vs. Kilcreyse, 14 Ann. 340, 

7. In actions on the resolutory condition no putting in default is necessary ; they.are not 

: actions for damages for violation of a contract. Aymor vs. Delman, 28 Ann. 582. 

8. The resolutory condition must not be confounded with the vendor's privilege. The 
former i is not an appendage of the latter. Johnsen vs. Bloodworth, 12 Ann. 699; George 
vs. Lewis, 11 Ann. 654. 
9. The prescription against the action of resolution of contracts is ten years, commencing 
_ from the maturity of the price in case of contracts of sale. Jones vs. Crocker, 1 Ann. 
440: R.C. C, 3544; George vs. Lewis, 11 Ann. 654. 

10, Minors and persons under interdiction cannot be prescribed against except in the cases 
prescribed by law. Hooper vs Purse, 13 Ann. 340; 6 Ann. 109; R. C. C. 3522 

11. Prescription not completed at the ancestor's death is suspended not interrupted. Rowls 
vs. Rowls, § Ann. 695; Smith vs. Gibbons, 6 Ann. 684.- 

12. The right to exercise the resolutory action in cases of sale is transferable, and would 
pass by a sale of the vendor's right to the property by him previously sold and to which 
the resolutory condition was attached, this right is not personal to the vendor. R.C.C, 
2449, 491, 2642; Torregano vs. Segura, 2 N.S. 159. 


M A. Strickland, T. C. W. Ellis and J. F. Wilson for Defendants and 


‘Appellees : 

1. The right to dissolve a sale for the non-payment of the purchase price is strictly per- 
sonal to the seller and cannot be transferred or alienated. Swan vs. Gayle, 24 Ann. 502- ; 
Chamblais vs. Miller, 15 Ann. 713. 

g-, The resolatory action is a personal action and scigaines by ten years from the first de- 
fault in the payment of the purchase price. C. C. 3544, 11 Ann. 654, and cases cited, 

3. The prescription of personal actions is not suspended by minority, 24 Ann. 211, and if it 
is, this suspension is personal to the minor, 6 Ann. 684, and does not pass to his trans- 
ferrees and cannot be pleaded by them. 


The accomplish 
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4. This action grows out of proceedings in the matter of the minority and tutorship of 
plaintiffs, and is prescribed by four years C.C. 362; 6 L. 161; 19 Ann. 149, This pre- 
scription against one of the plaintiffs runs from the date of her emancipation. C. C. 385 
12 Ann. 155; Proctor vs. Hebert, 36 Ann. 250. In computing prescription against the 
rights of the deceased sister, the prescription which accrued against her must be added 
to the prescription which was run against plaintiffs. Smith vs. Gibbon, 6 Ann. 684. 
The defendant has the right to plead these prescriptions. C.C. 3466; 8 Ann. 504; 19 
Ann. 149 

5. Good faith is always presumed. C.C. 3481, and when once commenced continues, C. 
C. 3482, recitals in a title will not destroy it. 7Ann.3. Defendant purchased from 
those not only whom he believed to be the true owners, but who, in point of fact, were 
ao. Heisa purchaser in good faith, C. C. 503, 3451, and can owe no rent prior to suit, 
C. C, 508, 3453; 16 Ann. 290, and is entitled to his improvements. 27 Ann. 398. 

‘6. Minors’ property and rights may be alienated or changed by the advice and consent of a 
family meeting, C. C. 229, 339, and where the formalities of law have been complied 
with, they are the same as persons of age. ©, C. 1868, 2231; 1 Ann. 236; 9 Ann. 428; 15 
Ann. 148; 28 Ann, 299; 32 Ann. 956. 

7. Where one parts with his property upon the faith of judicial proceedings in matters of 

’ minority, he is protected by said proceedings. 1 H. 924, No. 13; 16 L. 120; 32 Ann. 954. 
Equity will regard as done what should have been done. 6 Ann. 91, 117; 28 Ann. 100. 

3. Where notes, which are owing by the tutor to his ward, become due and exigible during 
the term of the tutorship, they are considered in law as paid, as so much cash in the 
hands of the tutor for which he is responsible as tutor, and which is secured by the 
legal mortgages resulting from tutorship. Succession of Triche, 34 Ann. 1148 ; Succes- 
sion of Hebert, 27 Ann, 300 35,Ann. 546. : 


The opinion of the Court was delivered by 

Watkins, J. Allen Castle died in the parish of St. Helena in the 
year 1861, leaving a surviving widow and three children, viz: Florida, 
John Benjamin, and Nettie—all minors. 

The widow qualified as their natural tutrix, and in that capacity ad- 
ministered the succession of her deceased husband. During the minor- 
ity of the children she intermarried with W. D. Floyd, without first 
obtaining the consent thereto of a family meeting. Thereafter pro- 
ceedings were inaugurated for the partition of certain real estate of 
Allen Castle’s succession by licitation and public sale. W. D. Floyd 
‘became the purchaser upon the terms fixed by the order of court, viz: 
upon terms of credit, one, two and three years; and he executed his 
notes accordingly, with mortgage retained. 

This partition sale occurred on the 8th of August, 1867. 

The sundry notes were divided or partitioned between Mrs. Floyd 
and her three children according to their respective interests, and in 
the proportion of one half to Mrs. Floyd, and to each of the children 
one third of one half. 

Plaintiffs claim that these notes were never paid. 

| In 1871, Floyd sold the land to K. K. Thompson, who is now in pos- 


wession. 
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In 1875, Florida Castle died intestate and without issue, and her 
mother, Mrs. Floyd, inherited one fourth of her estate, and her brother, 
John B., and Nettie, each one half of three fourths. 

John B. Castle became of full age in 1881. In 1882, Nettie Castle 
married W. H. McClendon. In 1884, John B. Castle conveyed to Mc- 
Clendon all of his right, title, interest, claim and pretension in and to 
the successions of his deceased father, Allen Castle, and his deceased 
sister, Florida Castle. , 

In 1885, this suit was brought by John B. Castle and Nettie Castle, 
wife of W. H. McClendon, for the resolution of the partition sale, for 
the non-payment of the purchase price by W. D. Floyd; and Mrs. E. 
S. Floyd individually and as tutrix for the minor children of herself 
and W. D. Floyd, now deceased, were made defendants; and also K. 
K. Thompson. ’ 

Thompson excepted that John B. Castle had xo interest in the suit, 
having transferred his interest in the successions of his father and sis- 
ter to W. H. McClendon; and further, that the plaintiffs’ petition dis+ 
closes no cause of action. 

Thereupon McClendon offered to make himself a party, in lieu of 
John B. Castle, and by order of the judge a quo he was substituted in 
his place and stead, and annexed his title thereto, bearing date 29th 
of December, 1884. To this ruling the defendants reserved a bill of 
exceptions, on the ground that John B. Castle was now legally and 
rightfully a party to this suit—he having transferred all of his rights. 
and interests to McClendon antecedent to the institution of the suit— 
and, he never having been himself a party, no one could be substituted 
in his place. 

In our opinion the ruling of the judge a quo was erroneous. 

This Court had recent occasion to decide same question just the 
other way, in Barron vs. Jacobs, not yet reported. 

John B. Castle had conveyed his interest to W. H. McClendon—. 
Nettie Castle’s husband—antecedent to institution of this suit, and no. 
one could be called to take his place. 

Nettie Castle was then the only plaintiff in the suit when it was. 
brought, and the question presented is whether the partition discloses 
a cause of action for the resolution of the partition sale. 

We entertain no doubt of the plaintiffs’ right to sue for the resolu- 
tion of the partition sale, quite as well as of a sale under private sig-- 
nature. 1 Ann. 440, Jones vs. Crocker. 

There is no question of the faet that the heirs of Allen Castle, at his 
death, acquired his succession in the same state it was when he died.. 
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The heirs of a deceased person are seized of his succession at the 
very instant of his death, and the right of possession that the deceased 
had, continued in them, with all of its defects and advantages; the 
change in the proprietor producing no change in the nature of his pos-- 
session. ; 

An interest in a succession may be disposed of at public or private: 
sale, and the purchaser takes the place of the heir whose interest is- 
thereby conveyed. 

In either case an heir, or the transferee of an heir, would acquire the 
right of deceased pro tanto only, to sue for the resolution of a sale his 
ancestor had made, or of one made of his estate for the non-payment 
of the price. 

That right would pass as any other asset of the deceased. 

But we do not concede that it can be fairly deduced from that fact 
that the simple indorsee of a note evidencing a part of the purchase 
price would: thereby acquire the seller’s right to sue for the resolution 
of the sale. 

We have been cited by plaintiffs’ counsel only to one case in which 
it has been so decided, viz: Torregano vs. Segura, 2 N.S. 159. In that 
case it was the security who was himself personally bound for the pay- 
ment of the debt, who discharged it, and by virtue of his legal subro- 
gation to all of the creditors’ rights, claimed the property by the reso- 
lutory action. Suffice it to say that he was not an indorser for value. 

In our opinion the two remedies of the vendor—one for the enforce- 
ment of the contract and the other for the resolution of it—are diamet- 
rically opposed, in the very nature of things. 

A suit to enforce the vendor’s lien is an affirmance of the contract; 
while a suit for the resolution of it must be preceded by the restitution 
of the purchase notes and such part of the price as shall have been paid 
to ihe vendee, and same is a condition precedent to institution of the 
suit. 23 Ann. 354, George vs. Knox; 24 Ann. 537, Templeton vs. Pe- 
gues; 15 La. 76, Canal Bank vs. Copeland. 

In 9 Ann. 84, Augusta Insurance Company vs. Packwood, it was said 
that “‘to effect a rescission of the sale, so as to replace the parties in 
the same position as if a sale had never been made, the parties to the 
sale and rescission should be the same.” 

In 7 Ann. 67, Leflore vs. Carson, the Court said: “If the sale from 
McDonald to Messrs. Payne is to, be rescinded, this cannot be done 
without restoring the vendor and the vendees to their original condition. 
The dissolving condition, says tle Code, is that which, when accom- 
plished, operates the revocation of the obligation, placing matters in 
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the same state as though the obligation had not existed. * * * How 
is Butler to replace matters in statu quo? He is the mere holder of one 
-of the notes. He is not the rendor, nor anything more than one holding 
partial rights of the vendor.” 

R. C. C. 2561: “If the buyer does not pay the price, the seller may 
sue to rescind the sale.” 

C. N. 1654: “If the purchaser does not pay the price, the seller may 
demand the annulment of the contract.” 

C. N. 1692: “The sale or cession of a credit comprises the accessories 
of the credit, such as security, privilege, and mortgage.” 

The “sale of a credit”—one of the purchase notes—passes all of the 
securities and means of its enforcement; but the right to resolve the 
sale for the non-payment of the price—‘“‘ credit”—is necessarily inhe- 
rent in the seller, or his heirs. 

‘In 12 Ann. 699, Johnson vs. Bludworth, the Court said: “ But it is 
impossible to confound the resolutory condition with the vendor's priv- 
ilege. The former is not a mere appendage of the latter.” 

In Swan vs. Gayle, 24 Ann. 503, the Court said: “‘ The action for tho 
resolution of the sale implies and presupposes the renunciation of the 
right to demand the payment of the price.” 

Again: “ Now, a right which cannot be exercised, so long as another 
right exists, cannot be the accessory of the latter.” 

' Again: “He did not by buying the notes take the place of Filhiol in 
the contract of sale, else the purchaser of a negotiable note, given for 
the price of the property, would become the warrantor of the title to 
the property. A proposition which leads to such a conclusion ought not 
to be sustained by a court of justice.” 

These conclusions appear to our minds almost irresistible. 

_. We are of the opinion that the foregoing decisions are consistent 
with the object to be attained by the resolution of the contract, the 
-restitutio ad integrum—the replacing of parties in the same situation 
they occupied before it was made. 

While it is true this action descended to us from the Roman law, yet 
under that system of jurisprudence the resolution of a sale for the 
non-payment of the price could not be demanded, unless there was an 
express stipulation in the contract to that effect ; and when it was thus 
stipulated, the contract was void ab initio, if not fulfilled by the pay- 
ment of the price. 3 

Under our law the resolutory condition is implied in every commuta- 
tive contract, and the failure of the vendee to pay the price only 
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renders the contract voidable. 6 Aun 4, Chretien va. Richardson ; 15 
La. 76, Canal Bank vs. Richardson; R. C. C. 2046. 

We are inclined to the opinion that the right of resolution inheres 
in the seller, and feel satisfied that it does not pass to the simple 
indorsee of purchase notes, like security, mortgage and privilege,. 
which are auxiliaries, for the enforcement not the resolution of the 
contract. 

Even conceding the right of MeClendon to have himself substituted 
for John B. Castle, as a party plaintiff, the plaintiffs’ petition discloses 
no cause of action for the resolution of the partition sale of the 8th of 
August, 1867, because the plaintiffs, when thus joined, only ask for the 
resolution of the sale as to one undivided half interest. 

This is impracticable and caiinot be done. How can the plaintiffs. 
restore the sfatu quo or bring about the restitutio ad integrum? 

We think they cannot. - 

Suppose this Court should grant plaintiffs the relief prayed for and 
resolve the partition sale with respect to an undivided one-half in- 
terest, would not their one-half interest thus restored to them, as the 
heirs of Allen Castle, become at once subjected to the vendov’s lien, 
and mortgage securing the remaining purchase notes held by the de- 
fendant, Mrs. Floyd, the surviving wife of Allen Castle ? 

This Court so decided expressly in 23 Ann. 411, Stuart Hyde & Co. 
vs. Madame Suzette Buard, and we think correctly. 

We prefer to follow the doctrine announced in 24 Ann. 503, Swan vs. 
Gayle. In our opinion, it finds support in other decisions we have 
cited: though in that case the question was treated as res nova. In 80 
far as there may be any expression in the opinion of the court, in 1 
Ann. 440, Jones vs. Crocker, indicating a contrary view, the same is 
overruled. 

The opinion herein expressed on other questions, dispenses us from 
the necessity of considering the plea of prescription urged. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
of the court a quo be amended and that the demands of plaintiff for the: 
rescission of the partition sale be rejected, and that all costs be taxed. 
against the plaintiffs and appellants. 





CONCURRING IN Part. 
BermupeEz, C.J. This is an action for the resolution of sales, on 


account of the non-payment of the price. 
It is brought by one of the heirs of Allen Castle and by a transferree 


of the interest of the other. 
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The averments are that two tracts of land belonging to the sueces- 
sion having been sold to effect a partition, the notes furnished were 
divided among the heirs and the widow, the property passing from 
the adjudicatee to Thompson & Freeman, who are made defendants ; 
that the failure on their part to pay the purchase price justities a reso- 
lution of the sales. The widow is not a party plaintiff. 

The defense is a denial of the pretensions of plaintiffs; specially 
that, by his purchase of the interest of one of the heirs in the price of 
sale, the transferree, in the absence of an express stipulation, did not 
acquire the right to ask the resolution on the ground of non-payment 
of the price of sale; that even then, the right of action is barred by 
prescription. 

The right to enforce the resolutory action in a contract of sale is 
peculiar to the civil law and has been so rarely exercised in this State, 
by others than the vendor, that only two cases directly present the 
interesting question: whether the right is transferred to the purchaser 
of the claim without an express assignment of it. 

In Torregano vs. Segura, 2 M. N.S. 158, the plaintiff was the en- 
dorser of a note given for the price of slaves and having paid it, 
claimed as subrogee to the rights of the vendor, the dissolution of the 
sale and delivery of the property to himself. The Court say: ‘The 
subrogation is of the right of the creditor, not against the debtor only 
but also against the securities, and like a transfer of the debt it in- 
-cludes everything that is accessory thereto as securityship, privileges, 
mortgages. The rescission of the sale is a means of securing the pay- 
ment which the vendor, the creditor of the price, has. This right is 
an accessory of the claim and would pass by the sale or transfer of it. 
‘The subrogation has the same effect.” 

Swan vs. Gayle, 24 Ann. 498, was an action by the endorsee of notes 
‘representing the unpaid price of property and the Court at first held 
that the action was maintainable on the authority of the Torregano 
-case supplemented by George vs. Lewis, 11 Ann. 654, where it was said 
the resolutory action is a concurrent remedy with a suit to enforce the 
vendor's lien. But on rehearing, the ruling was reversed, and it was 
held by a divided court (two dissentients) that the right to dissolve 
the sale is not an accessory of the notes for the unpaid price, and does 
not pass to a third party by the transfer of them. And in this last 
opinion was cited Citizens’ Bank v. Cuny, 12 Rob. 279, where the Court 
said, the vendor’s privilege gives the seller a right to the rescission of 
. the sale on the non-payment of the price, and he by transferring the 
notes parted with the accessory rights which vested in the plaintiffs as 
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the holders of the notes. This was cited only to observe that it, as 
well as the passage quoted already from the Torregano case, was said 
only arguendo and was not authoritative. 

The expressions in both cases are pertinent and necessary to the 
decisions, with such contrariety of opinion it is obvious that the ques- 
tion cannot be considered as settled by our own jurisprudence. As 
art. 2645 of our Revised Civil Code is identical with art. 1692 of the 
Code Napoleon, it is natural to turn to the French commentators for 
light and guidance. 

They are found differing as much as this Court. 

Duranton holds that the resolutory action is not comprehended in a 
general cession, but only passes by a special cession of it and cites 
Sirey, Delvincourt and Dalloz. Code Civil Annoté, art. 1692, p. 749. 
However Dalloz does not support that dictum. On the contrary he 
affirms that, if the cession is general, without any restriction, it will 
comprehend the action in resolution unless it appears that the inten- 
tion of the parties is to exclude it. This is his language ;—‘“ Si le 
vendeur a cédé en termes généraux tous ses droits et actions contre 
Pacquéreur sans rien spécifier mais sans faire non plus aucune re- 
striction, la cession comprend les actions en nullité et en rescision ou 
résolution, & moins qu’il n’apparaisse, d’aprés les circonstances, que 
Vintention commune des contractants a été d’exclure ces actions de la 
cession. Paris Ed. 1874. Com. art. 1692 C. H. 

Marcadé argues with his usual dogmatic energy that the right to 
dissolve the sale for non-payment is not even an accessory of the right 
to demand payment of the price and of course does not pass by a trans- 
fer of the notes that represent the price. Laurent opens his discussion 
with the statement that the question is very much controverted and 
there is some doubt about the true solution of it, but he adopts the 
opinion that the right to dissolve the sale is not comprised in the 
cession of the obligation for the price. Authors are divided, he says, 
as well as jurisprudence and the question is not settled. Droit Civil, 
to. 24, p.529§ 535. * 

On the other hand, Toullier says when the terms of the cession are 
general and absolute it is impossible to admit any exception and all 
rights are transmitted to the cessionary, and as an example he adds 
that the right of a seller to demand the resolution of the sale on de- 
fault of the payment of the price is ceded to him to whom he sells the 
credit. Droit Civil Francais, to. 2 § 222, pp. 274-5. 

So also Rogron concludes with reason that a cession of the credit 
that represents the unpaid price of an immovable includes the right 
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to demand the resolution of the sale. Com. art. 1692 C. N., and Solon 
is of the same opinion. Sur la nullité, to. 1. § 450, p. 311. Gilbert in 
his Codes Annotés, p. 809, art. 1692 C. N. says a general cession com- 
prehends the rescinding ard rescissory actions, and besides Solon, cites 
as sustaining that opinion Duvergier, Troplong, and Persil. 

If the French commentators are equal in authority on both sides 
and resort is had to independent reasoning, it is not perceptible why 
the right to dissolve the sale for non-payment of the price should not 
pass to the buyer of the credit, as well as the right to enforce the pay- 
ment of the price, through the vendor's lien, for why should the one 
be deemed to pass by a general transfer of the credit and not the 
other? Both are means of compelling the buyer to perform his ob- 
ligation. The buyer's obligation is to pay the price or restore the 
property. The action to enforce the vendor’s lien compels the pay- 
ment of the price, or failing that, the sale of the property, in order 
that the price may be realized. The action to dissolve the sale for 
non-payment of the price compels the restitution of the property with- 
out the intervention or medium of a forced sale of it. If the one is 
transferred by the transfer of the credit that represents the price 
(and all authorities agree that it is) what reason in logic or in law can 
there be for holding that the right to dissolve the saie must be spec- 
ially transferred or it will not pass by the transfer of the credit that 
represents the price. The French commentators, so acute in discern- 
ing refined distinctions and sometimes pushing them to the verge of 
metaphysical subtlety, divide on the question as each holds the right 
to be an accessory or not of the principal obligation, but where the 
vendor has two remedies or rights, it appears inconsistent and techni- 
cal to require a special transfer of one while the other passes by a gen- 
eral transfer. 

It may be said that the right to dissolve the sale for non-payment 
of the price ought to be exercised by the seller and by no one else, for 
if he sells the credit that represents the price he has receivee the price 
of his property in the sum he gets for the credit. But this is an argu- 
ment for the non-transferribility of the resolutory action. Now all the 
writers hold that the action is transferrible. The difference between 
them is that some hold the transfer must be special and others that it 
need not be. 

Again, if the transferrer of the claim for the price does not transfer 
the right of resolution of the sale because of non-payment of it among 
his other vendor’s rights, the buyer of the property might be exposed 
to two actions by two parties—one by the transferree for the price, the 
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other by the seller for the dissolution of the sale for non-payment and 
thus two suits might go on pari passu. Must judgment be rendered in 
each, or will one exclude the other? And will in the latter case the 
transferree or the seller be compelled to give way ? 

While I consider that the right to sue for the resolution of the sale 
passes without special mention, I believe that it does not pass, where 
the entire claim for the price is not transferred and that it cannot be 
exercised, unless by the person or persons who represent the whole 
slaim. 

As the entire claim is not represented in this suit, I think that plain- 
tiffs’ demand must be dismissed. 





No. 9668. 


BRITISH AND AMERICAN MORTGAGE COMPANY vs. Mrs. E. J. RALSTON 
AND HUSBAND, 
AND 
Mrs. E. J. RALSTON AND HUSBAND Vs. BRITISH AND AMERICAN MortT- 
GAGE COMPANY. 
(Consolidated). 


Paragraph 4 of art. 739 of the Code of Practice, which empowers a seized debtor to arrest 
an executory process for the reason ‘‘that time has been granted him for paying the 
debt, although this circumstance be not mentioned in the contract ” has reference to, 
and contemplates only, an agreement made since the execution of the contract and not 
before. It may be enforced if made part of the contract as a suspensive condition de- 
pending upon the happening of an uncertain future event; but not when claimed te 
have been made before the contract. ; 

Such a previous stipulation, when not included in the contract. will be deemed as having 
been formally abandoned by the contracting parties. 


PPEAL from the Ninth District Court, Parish of Tensas. 
Pap Lewis, J. 


Steele & Garrett for the British and American Mortgage Company, 

Appellant : P 

That portion of art. 739. C. P., which provides that the debtor can arrest the sale “‘when 
time has been granted to him for paying the debt, although this circumstance be not 
mentioned in the contract,’’ has no reference to time granted before, but can only mean 
time granted after the date of the contract. It contemplates an agreement extending 
the time made subsequent to the contract. Vail vs. Moll et al., 37 Ann. 203; C.P. 
739, part 4. 

An authentic act makes full proof of what it contains as between the parties; so, without a 
special averment of fraud, error, ambiguity or the like, the correspondence or negotia- 
tions between the parties previous to the date of the contract is inadmissible, for the 
purpose of contradicting, varying or extending the terms of the authentic act. ©. C. 

"2236 ; Succession of Tete, 7 Ann. 95. 
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Letters or statements by third persons, not parties to the contract in writing, are inadmis- 

sible fer the purpose of affecting the written contract, particularly where the agency or 
authority of such third person is not shown. 

Where an amended petition, claiming damages, (being a matter of substance and materially 
changing the character of plaintiff’s action), was never served on defendants, or its 
allegations put at issue by default or answer, it will not be considered as forming any 
part of the pleadings. Levy et al. vs. Webber et al., 8 Ann. 439; Brown vs. Brown, 21 
Ann. 461; 12 Ann. 60; 4 La. 13; 2 La. 130-392. 

An amended petition, containing matters of substance not served or put at issue, wil] not 
authorize the introduction of evidence ; and there being no contestatio lists, a judgment 
based upon such amended petition is null. Levy et al. vs. Webber et al. 8 Ann. 439; 
Brown vs. Brown, 21 Ann. 461; 12 Ann. 60; 4 La. 13; 2 La 130-392. 


Wm. F. & D. C. Mellen on the same side: 

1. In the case of a writ of seizure and sale there is no authority of law for coupling peti- 
tions for damages for the wrongful issue of such writs with the petition for injunction 
witbout bond, based on art. 739,C. P. Such petitions cannot be coupled with a motion 
to dissolve the sequestration. Calling such petitions amended petitions or amended op- 
positions does not change their nature. They set up nothing in opposition. 

2. Without first converting the proceedings via executiva into proceedings via ordinaria, 
such petitions cannot be treated as demands in reconvention. Where a writ of seizure 
and sale has been obtained via executiva and the defendant obtains an injunction against 
the execution of such a writ on the ground that the time of payment had been extended, 
under C. P. art. 739, and the original plaintiff files his answer to the petition of defend- 
ant for the injunction, the petitioner for injunction cannot set up a claim to damages by 
an amended petition or a demand in reconvention, even though the original plaintiff be 
a non-resident of the parish and State. 

3. Nor can such amended petition be considered as a demand in reconvention against the 
petition for the writ of sequestration. There is ne law authorizing a judgment for dam- 
ages on the dissolution of a sequestration. A new action is required on the sequestra- 
tion bond. A petition for damages is not in suppont of a motion to dissolve a 
sequestration. Nuzum vs. Gore, 24 Ann. 208. 

4. That number of art. 739, C. P., which provides for an injunctiun without bond, in case 
of the extension of a debt, refers to an extension granted after the maturity of the debt, 
and not to that which may have been promised beforehand and is not embraced in the 
contract when signed. Vial vs. Moll, 37 Ann. 203. 

5. BmakesaloantoR. B promises R that in case of overflow or other great disaster, R 
will receive kind treatment at his hands, and the notes will bc extended. Subsequently 
an overflow occurs, an extension is granted a first and again a second time. The exten- 
sion being granted once by reason of overflow the promise has been fulfilled, and is no 
longer obligatory. ° 

6. After two extensions granted by the creditor, and the second term granted having 
lapsed, the creditor was under no legal obligation to withhold proceedings. If the debtor 
believed she had a right to an additional extension by reason of overflow, it was her 
duty to ask‘for such extension and inform the creditor of the overflow. The seizing 
creditor cannot be held to have been premature or to have rendered himself liable for 
damages under such circumstances in the absence of such request from the debtor. 

7. The application of the money borrowed by the wife to the purchase of mules in the 
name of the husband for work stock on the plantation mortgaged, the giving of a bill of 
sale by the husband on these same mules, to secure his own debt for borrowed money or 
supplies were, under the other circumstances of this case, sufficient to arouse the sus- 
picions of the creditor, and taken in connection with his right to sequestrate all prop- 
erty mortgaged to him on the maturity of the debt (Gest Atkinson vs. N. O. St. Louis 
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and Chicago Railroad, 30 Ann. 28 and 29) there was sufficient warrant for the sequestra- 
tion, and it should have been maintained. 

8. The record shows no proof of actual damages. lhe only evidence is of prospective, 
hypothetical, imaginary damages. The writ of seizure and sale was never served. It 
was enjvined as soon as issued. The writ of sequestration was served on six mules and 
several articles of movable property ; but the seizure was only nominal. The property was 
on the instant turned over to the husband of the plaintiff living on the plantation, and 
by him turned over to the manager of the plantation. The plantation was never for a 
moment without the use of the articles seized. Bonner vs. Copley, 15 Aun. 504. 

9. The judgment allows interest from judicial demand. This is error. 1 Ann. 382; 15 
Ann. 504; 37 Ann. 497. 





Wade R. Young for Mrs. E. J. Ralston and husband, Appellees. 





The opinion of the Court was delivered by 
Pocuet, J. Holding past due mortgage notes executed by Mrs. 


Ralston, plaintiffs sued out executory process on the property sub- 
jected thereto, and on the same day, they obtained, in aid of their 
executory proceedings, a writ of sequestration of several mules and 
other movable property attached to the mortgaged plantation. 

Mrs. Ralston obtained an injunction on the executory process, before 
seizure, and without bond, on the ground that time had been granted 
her for paying the debt; and she filed a motion to dissolve the writ of 
sequestration on the ground that it had wrongfully issued, on allega- 
tions that were false and entirely unfounded. 

In amended pleadings, which her counsel calls oppositions, and 
which the district judge treated as amounting together to an answer to 
the petition for the writ of seizure and sale, she alleged great injury to 
result to her property, to her credit and to her probable future earn- 
ings, amounting to $10,000, from each of the writs which had been 
wrongfully obtained against her, and she prayed for a judgment in 
damages therefor. 

On motion of her counsel, the two cases, the motion to dissolve the 
writ of sequestration and all the pleadings and demands were consoli- 
dated by order of the district court, and all were tried together, in an 
incongruous undefinable mass, resulting in a judgment which dissolved 
the writ of sequestration, perpetuated the preliminary injunction, and 
condemned the seizing creditors to pay to their former debtor the sum 
of 83,175 and interests, as damages for their wrongful acts in their 
unlawful attempt to enforce payment of their claims against Mrs. 
Ralston. 

The seizing creditors have appealed and the seized debtor has prayed 
for an amendment with a view to the increase of damages to the sum 
of ten thousand dollars. 
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The amount of the seizure was for four thousand dollars. 

The mortgage on which the suit is based, was executed on the 23d 
ot December, 1881, and was intended to secure a loan of $6,000 repre- 
sented by three notes of $2,000 each, maturing respectively on the 
first days of January, 1883, 1884 and 1885. 

The two writs were issued on the 17th of November, 1884, a short 
time previous to the maturity of the last note, hence the latter note 
was not in suit. 

The agreement to grant time for paying the debt is alleged to result 
from the following letter written by the alleged agents of the plaintiff 


company : 
NEW ORLEANS, November 9, 1881. 


Col. George Ralston, Waterproof, Tensas Parish, Louisiana : 

Deak Sir—In case of overflow or any other great disaster, Mrs. 
Ralston may feel sure that she will receive kind and honorable treat- 
ment at our hands, and that the time of the notes will be extended. 

You will oblige us by filling up and returning our regular form of 
application, one of which we sent you in our last. 

Yours truly, 
SHATTUCK & HOFFMAN. 


The contention on the part of Mrs. Ralston is that Shattuck and 
Hoffman had full and unlimited power and authority to bind the plain- 
tiffs in all contracts and stipulations, and that their consent to extend 
the payment of her notes in the event of an overflow was the condition 
precedent on which she had agreed to accept the proffered loan with 
mortgage on her plantation, and that by reason of overflows which 
occurred in 1882, 1883 and 1884, the anticipated suspensive condition 
went into full effect, ard that therefore payment of the notes was not 
exigible when this suit was brought. 

It appears, from a-comparison of dates, that the letter relied on was 
written more than one month previous to the execution of the mort- 
gage,-and the record shows that it formed a part of the negotiations 
which-led to the contract as. adopted on the 23rd of. December, 1881. 
If-the condition mentioned had been adopted as a part of the contract, 
it would deubtless have been included in the act of mortgage. . 

-The maturity of each note is evidenced by the tenor of the same, 
and is authenticated in the act of mortgage which contains no suspen- 
sive condition whatever, and the authentic act must be held as con- 
taining the true and real agreement of the parties thereto. The fact 
that a previous project of a stipulation is not contained in the authentic 
act which evidences the final contract entered into by the parties is of 
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itself, and must be held in law, as a conclusive indication of its aban- 
donment by mutual consent. 

If the stipulation had been included in each of the notes or recited 
in the act of mortgage, the case would be entirely different and it 
would then fall under. the authority of the case of Marsh vs. Foster, 11 
Ann. 182, so confidently invoked by appellee’s counsel. 

In that case, the clause providing for a suspensive condition depend- 
ing upon the happening of a future event, was included in each of the 
mortgage notes, and the Court held that proof of the happening of the 
stipulated event would operate as a suspensive condition. 

But, in this case, we are asked to hold that the maturity of notes 
determined at a fixed time by the contract, must be controlled by an 
agreement which forms no part of the contract, but which is of ante- 
rier date, and that under the 4th paragraph of art. 739 of the Code of 
Practice, an executory proceeding can be enjoined on a sworn allega- 
tion of some indefinite understanding between the parties previous to 
and making no part of the contract sought to be enforced. 

Under such a construction authentic acts would be stripped of all 
the certainty and binding effect with which the law contemplates to 
surround them, when it declares that “the authentic act is full proof of 
the agreement contained in it, against the contracting parties and 
their heirs or assigns,” ‘‘unless it be declared and proved a forgery.” 

The agreement by which time has been granted for paying the debt 
held out by the Code to a seized debtor as a ground of injunction, 
refers unmistakably to a subsequent event, and not to an agreement 
which antedates the creation of the debt. How could anyone agree to 
grant time for the payment of a debt, before the maturity of the debt 
had been fixed or determined upon? Hence, in the case of Vail vs. 
Moll, 37 Ann. 205, this Court said: ‘‘The portion of the article of the 
Code of Practice (739) which provides that the debtor can arrest the 
sale, where time has been granted to him, although this circunistance 
be not mentioned in the contract, can have no reference to time granted 
before, and can only mean time granted after the date of the contract.” 
On that point the Court was unanimous, the difference of opinion 
being only as to the status of the debt at the time that the alleged 
agreement to grant time had been made. 

We are clear in our conviction that the ground of injunction ad- 
vanced by the defendant in execution could find no sanction under the 
provisions of art. 739 of the Code of Practice. 

_ But, in justice to plaintiffs, it must be observed, as it appears from 
the record, that they did not lack in indulgence towards their debtor, 
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whose notes were allowed to run from January, 1883, and January, 
1884, to November, 1884, and who did not proceed until it appeared 
conclusive that their debtor had no means to pay the taxes on her 
property, or the arreared interests on her notes, or to defray the 
necessary expenses of cultivation. 

In considering this point, we have assumed arguendo that Shattuck 
and Hoffman had the legal authority to contract in the name of plain- 
tiffs, but we must not be understood as passing on that question, which 
is seriously controverted by plaintiffs, aud which remains undecided. 
We yielded the benetit of the argument to the defendant in execution 
with the result as above announced. 

The ground on which plaintiffs rested their claim for a sequestration 
of the mules and other movables attached to the mortgaged plantation, 
was the fear that the same would be removed beyond the jurisdiction 
of the court during the pendency of their suit, and that fear rested on 
a bill of sale, (known as a chattel mortgage at common law), which 
had been made of these mules, to residents of the State of Mississippi 
by the defendant’s husband since the date of the mortgage, and for a 
debt which had not yet been satisfied when the executory process was 
begun. 

That circumstance was more than sufticient to legally justify the 
fear which Article 275 of the Code of Practice contemplates; and no 
creditor could in reason or in law be expected or required to procrasti- 
nate until the mules had been removed to Mississippi, which could be 
accomplished in a few minutes, by merely crossing the river with them. 

In this connection we note that in her testimony Mrs. Ralston states 
that the mules which were sequestered herein, were the lawful prop- 
erty of her husband. 

If such be the case, her motion to dissolve that writ must fall because 
she is without interest in the proceedings, and hence she can recover 
no damages whether the sequestration was wrongfully obtained or not; 
and if they are part of the mortgaged plantation, the writ is good be- 
cause it was based on sufficient grounds to justify the fear and belief 
that plaintiffs would otherwise have lost their recourse on them. 

Having thus reached the conclusion that plaintiffs were legally en- 
titled to both the writs which they sued out in this case, we are not 
concerned with the injury which their proceedings may have caused to 
their unfortunate debtor, who is, therefore, in no worse legal condition 
than all other debtors who cannot meet their just and past due liabili- 
ties, and whose property is in consequence subjected by law to the 
action of their creditors. 
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Under these views of the controversy we eliminate from discussion 
several important questions of practice involving the right of a defend- 
ant in execution to cumulate with an injunction under art. 739, Code of 
Practice, a demand in damages for a wrongful seizure; as well as the 
legal definition and classification of the amended pleadings interposed 
by the defendant in execution under executory process. 

It is therefore ordered, that the judgment appealed from be annulled, 
avoided and reversed. It is now ordered that the injunction herein 
granted to Mrs. Ralston, the defendant, be dissolved, that the writ of 
sequestration herein sued out by plaintiffs be sustained, and the mo- 
tion to dissolve it, overruled and dismissed, and the demund of defend- 
ant for damages be rejected, and that she be condemned to pay all 
costs in both courts. 
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ALEXANDER HILt vs. Cuicaco, St. Louris aNnD NEW ORLEANS RaAIL- 
; ROAD COMPANY. 


The legislature of the State has vested the city of New Orleans with authority to reguiate 
the use of her streets and to authorize the establishment thereon of railroads operated 
by steam. The ordinance of 1871. No, 1031 A. S., authorising the N. O. Jackson and G. 
N. R. R. Co. to use steam on its track on St. Joseph street, was a valid exercise of that 
power. 

The act of the General Assembly, No. 78 of 1870, never went into effect by reason of non- 
compliance with the terms of its concluding section ; and even if it had gone into effect 
the proper construction of it would be that it was a mere negative of authority to use 
steam on St. Joseph street, under said act, but that it did not prohibit the city from 
granting such authority. 

In absence of any allegation or proof that defendant's railroad is improperly constructed or 
conducted, or uses defective machinery, or, in any way, occasions injury not incident to 
the prudent and lawful exercise of its right. plaintiff is not entitled to the injunction or 
damages claimed. 

An action of damages will not lie for merely consequential injuries resulting from the pur- 
suit of a business and exercise of rights, lawful in themselves, when they are exercised 
with prudence and caution and in a manner to cause no unnecessary injury. Such in- 
conveniences or injuries must be borne as the tribute of individual inconvenience to the 
general good. ‘ 

Article 156 of the present Constitution is not applicable to this case. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 


James D. Hill and W. B. Sommerville for Plaintiff and Appellee: 


1. The council of the city of New Orleans has the authority to grant to railroad companies 
the privileges of using the streets. Tilton vs. R. R. Co., 35 Ann. 1062; 27 Pa. 354. 

2. Act No. 78 of the extra session of 1870 provides that the defendant company shall have 

the right of way for the purposes of its railway—provided, steam shall not be used as a 
motive power on Delord or St. Joseph street from Rampart street to the levee. 
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83. The grant of power in the city charter is, by operation of this statute (Act No. 78) 
withdrawn from the municipal authority and exercised directly by the State. 19 Pa. 
299; 27 Pa. 354. 

4. Act No. 78 did not require the express assent of the defendant company to make it oper. 
ative. The exercise of corporate powers under it is an acceptance of the same in all of 
its parts. 32 Md. 27; 37 Md. 556; 11 Ind 104; 20 IN. 661. 

5. The express assent of the defendant company to accept and be subject to the constitu. 
tion of the State under which it lived is not required to make an act operative. 

6. The acquisition of the railroad by defendant from the late New Orleans, Jackson and 
Great Northern Railroad, after the railroad within the designated limits was in full op- 
eration, without objection from plaintiff, who stood by, cannot under the facts of this 
case, operate an estoppel against him, ‘There could have been no preclusion. and no es- 
toppel can be pleaded against a legislative prohibition. 27 Pa. 354. 

7 Acts of an individual or corporation, which are outside of legislative authority, may be 
evjoined by one injured thereby ; much more when said act is in violation of a legisla- 
tive prohibition. 

8. The damages herein claimed are predicated on continuous wrongful acts, to which pre- 
scription has no application. Werges vs. Railroad, 35 Ann. 643: 7 Otto, 668. 


Farrar & Simonds and James Fentress for Defendant and Appellant: 

1. Our authority to lay down railroad track: Act of La. 1852, page 129, Charter Contract : 
Ordinance 1621, approved December 11, 1869; and No. 1468, N. S., May 22. 1369. To use 
steam: Ordinance 1031, Administration Series, August 16. 1871; Ordinance 8127, Ad- 
ministration Series, November 9, 1882. 

2 The city had power to pass above ordinances. 

(a) By all the charters of New Orleans, prior to 1870, it is authorized to “regulate,” etc. 
the streets. This necessarily implies the power to say what vehicles shall be allowed 
and under what regulations. brown & Co. vs. Duplessis, 14 Ann. 855. 

(b) The Act of 1870, granting pew charter to city, expressly mentions locomotives in the 
streets and makes plain the powers of city. Sec. 12, and Sub-Secs. 2 and 11, Sec. 34. 

(c) The legislature, by general Act of 1852, authorizes railroad companies to organize 

_ and build railroads anywhere in the State, with only two exceptions : 

1. Not to run over dwelling houses, etc. Voorhies’ Revised Statutes, Sec. 705. 

2. Nor throngh streets of municipality without the consent of Council, which once grauted 
shall not be withdrawn. Ibid, Sec. 6&9; Act approved March 12, 1852, Sec. 7. 

Here two things are manifest : 

(a) That the State grants them power to run anywhere in the State with the above con- 
ditions. 

(b) That the State expressly leaves municipal corporations the right to say, whether or 
not railroads shall be allowed in their streets. 

The N. O.J. and G. N. R. R. was organized under this general law. See Act of La., ap- 
proved April 22, 1853. 

The City Ordinance 1031, Administration Series, gives consent of city, and so the right and 
power is complete, both from State and city to the New Orleans, Jackson and Great 
Northern Railroad. And defendant derives its rights by purchase under mortgage and 
decree of U.S. Courts. See Act of La. 89 of 1873. 


The opinion of the Court was delivered by 

FeNNER, J. Plaintiff, an extensive property holder on St. Joseph 
street in this city, averring that the defendant, ‘ without any warrant 
of law or color of lawful authority,” is and has been engaged in run- 
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ning steam locomotives and heavy trains of freight cars along railroad 
track operated by it on said street, thereby obstructing the ordinary 
use of the street, polluting the atmosphere with clouds uf smoke, 
soot and dust, shaking and cracking the walls and ceiling of his 
houses, thus injuring the same and impairing the value of his prop- 
erty, and establishing a nuisance, brings this action for an injunction 
to restrain defendant from running freight trains and steam engines 
along said street, and also to recover five thousand dollars as damages 
for injury sustained. 

Defendant, for answer, pleads the general issue, and farther specially 
denies the damage and avers that it was “duly authorized by acts of 
the legislature and by city ordinances to use and operate its trains on 
the said railroad track on St. Joseph street.” 

From a judgment perpetuating the injunction and awarding $1,500 
damages, the defendant has appealed. 

The substantive ground of the relief sought by plaintiff lies in the 
allegation that defendant is acting ‘“‘without any warrant of law or 
color of lawful authority.” 

We have recently very considerately determined that “ the legisla- 
ture has the power to authorize the building of a railroad on a street 
of acity, and may directly exercise this power or devolve it upon the 
local or municipal authorities.” Harrison vs. R. R. Co., 34 Ann. 462; 
Werges vs. R. R. Co., 35 Ann. 641; Tilton vs. R. R. Co., Id. 1062. 

If, therefore, the defendant had, as alleged in its answer, lawful 
authority derived directly or indirectly from the legislature, to con- 
struct and operate the road complained of, the broad injunction applied 
for by plaintiff necessarily falls. 

The petition contains no allegations tending to show that the rail- 
road is improperly constructed, or improperly conducted, or uses de- 
fective machinery or in any way occasions injury which, by the use of 
proper means and care, might be avoided. 

Such allegations might sustain a partial injunction tending to remedy 
the particular faults or defects complained of, but could not support 
the injunction prayed for, which could rest only on the ground that 
defendant was without lawful right to operate its steam railway at all, 


on said street. 

As this is the most important question we shall first determine it, as 
conclusive of the right to the injunction. 

The defendant sets up, as its authority for using steam on its rail- 
‘road on St. Joseph street, an ordinance of the city of New Orleans, No. 
1031, A. S., approved August 16, 1871, which expressly grants such 
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authority, and under which defendant and its authors have continu- 
ously operated its steam trains from the year 1871. 

Plaintiff claims that this ordinance was ultre vires and of no effect, 
by reason of its contravention of the terms of a law of the State, being 
Act No. 78 of 1870, entitled “an Act relative to the New Orleans, 
Jackson and Great Northern Railroad Company” in the following 
terms: 

‘* Whereas, it is essential to the commercial prosperity of the State 
of Louisiana that the cost of transportation of freight should be re- 
duced to the lowest point practicable; and 

** Whereas, there now exists an almost impossible break of about a 
mile between the Mississippi river * * and the depot and present 
terminus of the road * * ; therefore, 

“*SecTION 1. Be it enacted, ete., That it shal! be the duty of the 
board of directors of the N. O., J. and G. N. R. R. Co., within two years 
from the approval of this Act, to extend their track by the shortest 
and most practicable streets, from their present depot to the Missis- 
sippi river, along said river from the Pontchartrain railroad depot, by 
the shortest or most practicable streets, to the elevator; thence to 
Louisiana avenue and back again, by the shortest or most practicable 
streets, to the N. O., J. and G. N. track, and to that end power and au- 
thority is hereby granted and conferred on them to construct and 
maintain such a line of track and use the same for conveyance of 
freight and passengers; provided, that steam shall not be used as mo- 
tive power on Delord or St. Joseph streets, from Rampart to the levee. 

“Sec. 2. Be it further enacted, ete., That this Acr shall take effect 
as soon as the directors of said corporation so amend their rules and 
regulations relative to passengers as to comply with the requirements 
of the 13th article of tie Constitution of this State; a certificate to 
that effect to be filed in the office of the Secretary of State.” 

To the results claimed by plaintiff as flowing from this Act, defend- 
ant opposes two objections, viz: 

Ist. That under the terms of the concluding section, the Act never 
went into effect, because the amendment of the rules therein required 
was never made and the certificate to that effect was never filed in the 
office of the Secretary of State. 

2d. That, in any event, the proper construction of the Act is a mere 
negation of any authority, under said Act, to use steam as a motive 
power on St. Joseph street, and that it does not and was not intended 
to prohibit the city of New Orleans from granting such power. 

There can be no question that the general legislation of the State, 
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prevailing from an ancient date, had vested the city of New Orleans 
with power to authorize the laying of railroad tracks in her streets and 
to authorize the use of steam conveyances thereon. 

This results from the language of her various charters, even prior to 
that of 1870, which authorized the corporation to regulate ‘‘vehicles of 
every description” and “to determine through what streets the same 
shall pass ;” from the Act of 1852, providing “no railroad, plank road 
or canal shallbe constructed through the streets of any incorporated 
city or town, without the consent of the municipal council thereof ;” 
and, to place the legislative meaning beyond doubt, from the city 
charter of 1870, adopted a few days before the Act 78 above referred 
to, which expressly mentions locomotives as among the subjects of 
regulation. Brown vs. Duplessis, 14 Ann. 842; Harrison vs. R. R., 34 
Ann. 462; Werges vs. R. R., 35 Ann. 641; Tilton vs. R. R. Co., Id. 
1062, in all of which cases this power of the city was expressly recog- 
nized. 

It follows that, unless the legislative act referred to restrained the 
exercise of this power with reference to St. Joseph street, the city 
ordinance of 1871, conferred upon defendant full warrant of law to 
operate its road on that street by steam. 

Now, by ordinances Nos. 1468 and 1621 of 1869, the city had already 
authorized the defendant to lay its track on St. Joseph street, but those 
ordinances contained the proviso that steam should not be used on that 
street or on Delord street. 

This prohibition was, no doubt, the cause of the application to the 
Greneral Assembly for further legislation which resulted in the Act of 
1870. Doubtless, the General Assembly, being informed that the city 
had refused permission to use steam on St. Joseph and Delord street® 
and being unwilling to interfere with the discretion of the city autori- 
ties in regard to this subject, saw fit to impose the same restriction 
upon its own grant. 

This proviso robbed the act of all benetit to the defendant’s author, 
the New Orleans, Jackson and Great Northern Railroad Company, and 
hence no steps were taken to carry it into effect, and it never went 


into effect for any purpose. 

The company never amended its rules or filed a certificate to that 
effect in the office of the Secretary of State, which, by the terms of the 
act, were conditions precedent to the laws taking effect. 

The law, therefore, remained a dead letter. The company never 
‘acted under it in any respect. The tracks required to be built, within 
two years, from the Pontchartrain depot to the elevator, and thence to 
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Louisiana avenue and back to its depot, were never constructed and 
nobody ever complained of their non-construction. The company, the 
city and the State seem to have concurred in considering the act as of 
none effect. In 1871, the company again applied to the city tor per- 
mission to use steam on St. Joseph street and it was granted by ordi- 
nance No, 1031, A. S. Thereupon, the company commenced operating 
its road by steam, and has so continued ever since without interference 
from any public authority ; and it was only in June, 1880, nine years 
afterwards, that the plaintiff, though he had been all the time a prop- 
erty owner on said street, bethought himself of judicially questioning 
defendant’s authority by filing this suit. In the meantime the road, 
with all its franchises, had been transferred from the New Orleans, 
Jackson and Great Northern Railroad Company to the purchasers, 
under a public judicial sale in foreclosure of a mortgage. These pur- 
chasers were organized into a corporation under the title of the New 
Orleans, Jackson and Northern Railroad Company by an act of the 
General Assembly, approved March 8, 1877. 

This latter corporation was subsequently consolidated with the Mis- 
sissippi Central Railroad Company ; and by act of the General Assem- 
bly No. 89 of 1878, these consolidated companies were orgauized into 
the Chicago, St. Louis and New Orleans Railroad Company, the present 
defendant, with full recognition of its succession to the rights, privi- 
leges and franchises of the former corporation. 

Now, during all this period the various companies were publicly and 
without dispute, operating steam on St. Joseph street, and yet the 
General Assembly in dealing with them in these several acts, raised no 
question as to their right. 

We consider it thus fully established that all parties considered the 
proviso of the Act of 1870 as inoperative. 

Indeed, we do not see how a different conclusion could be reached. 

The Constitution or general laws provide for the time when legisla- 
tive acts shall take effect, in absence of special provisions on that 
subject in the acts themselves. But no one has éver questioned the 
legislative power to fix the time at which, and the conditions under 
which, a statute shall go into effect, by provision in the act itself; and 
when it has exercised this authority, it must be respected, and the act 
does not take effect until such time has arrived or such conditions have 
been complied with. 

Thus it has been decided that a statute passed to take effect only on 
a future fixed day, has no force whatever for any purpose until such 
day arrives. Price vs. Hopkins, 13 Mich. 318. 
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Here, the legislature provided, in unambiguous terms that the Act of 
1870 should only take effect on the happening of certain explicit con- 
ditions which have never happened. How can it be said that the law 
has ever gone into effect? If the company were claiming a privilege 
by virtue of such law, would it not be denied on showing that the con- 
dition had not been complied with? And must not the same rule 
apply when, by virtue of such law, an obligation or restraint is as- 
serted against the company ? 

It is no answer to say that the assent of the company to accept and 
abide by the Constitution of the State is superfluous and unnecessary. 

If it were a mere question of acceptance by the company, the answer 
might have force. But it is more than this; it is a question whether 
the law has ever taken effect. Acceptance by the company, however 
explicit, would entitle it to no rights and subject it to no obligations 
under the act, unless the act had gone into effect, because it requires 
two to make a bargain and the State’s assent is wanting so long as the 
conditions to which she chose to subject it have not happened. 

This we think conclusive in itself. 

But, on broader grounds, we are fully satistied that defendant’s con- 
struction of the law is correct, even if the act had taken effect. 

Considering the general policy of the State with reference to leaving 
the control of her streets to the city of New Orleans, and especially 
the charter of 1870, passed almost contemporaneously ; considering the 
motives and purposes of the act and the conditions existing at the date 
of its passage; and considering the manifest interpretation of the act 
adopted by all parties, immediately after its passage and ever since, 
we are perfectly satistied that the sole motive for the insertion of the 
proviso was the fact that the city had refused permission to use steam 
on the streets referred to; and that its sole meaning was to deny to the 
company the right to claim such privilege under the act and without 
consent of the city. 

To hold otherwise would lead to the absurd consequences: Ist. That 
while leaving the city full power to permit the use of steam on any 


other street, the legislature had exempted these particular obscure - 


streets therefrom; 2d. That, even on these streets, the city might 
grant the right to use steam to any person or corporation other than 
this company, to which alone the restriction applies. 

On every ground, we are satisfied that the Act of 1870 operated no 
restriction on the power of the city to authorize defendant to use steam 
‘ on St. Joseph street ; and that the ordinance of 1871 constituted de- 
fendant’s full warrant of law for that purpose. 
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On the question of damages, we have already noted the entire 
absence of any allegations in plaintiff’s petition laying any other legal 
basis of defendant’s liability for damages except the charge that it 
was operating its road without lawful authority. 

The evidence is equally deficient of proof that the defendant is guiltY 
of any fault in the construction or operation of its road or in the ma- 
chinery used, or occasions any injury which could be avoided or which 
is not necessarily incident to the prudent exercise of its right. 

That some inconvenience is occasioned to plaintiff by the noise of 
the trains and by the smoke and soot of the engines (which, however, 
are shown to be as nearly smokeless as any suited to the purpose) and 
by the jarring of the houses, cannot be questioned. So it may be pos- 
sible that the price of property on the street may have been somewhat 
impaired by the establishment of this railroad thereon, though it is 
evident that plaintiff’s witnesses exaggerate the influence of this cause 
and ignore other causes which account in great measure for the de- 
pression. 

But these are merely consequential injuries for which defendant, 
who is merely “doing a lawful act in a lawful manner,” cannot be held 
responsible. 

In England, the doctrine is unqualified, that ‘‘an action will not lie 
on behalf of a plaintiff who has sustained injury from the execution of 
powers and authorities given by an act of parliament, those powers 
being exercised with judgment and caution.” 2d Addison on Torts, 
sec. 1040, and authorities there cited. 

In those States of this Union whose constitutions contain restrictions 
on the power of taking property without compensation, the doctrine is 
subject to corresponding restriction, and where property is taken even 
with legislative authority, the party is entitled to compensation. What 
constitutes the “taking of property” is well discussed and authorities 
reviewed in the works of Cooley and Wood. See Cooley Const Lim. 
4th ed., p. 676 et seqg.; Wood, Nuisance, secs. 752, 753 et seq. 


The best authorities agree that mere consequential injuries, not 
occasioned by fault or neglect but incident to the prudent exercise of 
the right conferred, are not included. 

We have hitherto recognized the rule, saying: The defendant com- 
papy, having established its lawful authority, “is entitled to the pro- 
tection of the rule which exonerates a party from responsibility in 
damages for injury done to another in the pursuit of a legal right or in 
the performance of a lawful act, when such injury is not traced to or 
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caused by his negligence or culpable carelessness.” Werges vs. R. R. 
Co., 35 Ann. 646. 

In the language of another Court: ‘Every great public improve- 
ment must, almost of necessity, more or less affect individual con- 
venience and property ; and when the injury sustained is remote and 
consequential, it is damnum absque injuria, and is to be borne as part 
of the price to be paid for the advantages of the social condition.” 
Lansing vs. Smith, 8 Cow, 149. 

The injuries established by plaintiff are of this character and must 
submit to this rule. 

The article 156 of the present Constitution of this State, has no ap- 
plication to the present case, and its construction is not involved. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be annulled, avoided and reversed, and it is now de- 
creed that there be judgment dismissing plaintiff’s demand with costs 
in both courts. 


Watkins, J., not having heard the argument, takes no part. 





